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NOTE. 


Since  the  First  Part  of  the  present  Work  was  published 
by  Mr  M'Farlake,  the  Professional  Engagements  of  that 
Gentleman  have  precluded  his  carrying  it  on.  It  is  now, 
with  his  approbation  and  valuable  assistance,  continued,  in 
the  hope  that,  when  completed,  which  it  will  be  as  soon  as 
circumstances  permit,  the  Work  may  be  found  useful  to 
the  Profession. 

T.  0. 


EDINBURGH;  25tJi  May  1848. 


PART   L 


GENERAL  CONSIDERATIONS. 


L — OP  THE  NATURE  AND  OB- 
JECT OP  ISSUES. 

II- — OP  ISSUES  AS  DISTIN- 
GUISHED INTO  GENERAL 
AND  SPECIAL. 

III. — OP  THE  LEADING  RULES 
OR '  PRINCIPLES  TO  BE 
ATTENDED  TO  IN  THE 
FRAMING  OP  ISSUES. 

IV. — OP  SEPARATE  OR  COUN- 


TER ISSUES  ON  THE  PART 
OF  THE  DEFENDER. 

V. — OF  ADMISSIONS  PREFIX- 
ED TO  THE  ISSUES,  AND 
SCHEDULES  APPENDED  TO 
THEM. 

VI.— OF  THE  CAUSES  IN  WHICH 
AN  ISSUE  OR  ISSUES  ARE 
SENT  TO  A  JURY  FOR 
TRIAL. 


CHAPTER  I. 


OF  THE  NATURE  AND  OBJECT  OF  ISSUES. 


As  every  judicial  controversy,  when  analysed,  and  divested 
of  the  extraneous  and  incidental  qualities  with  which  it  is 
generally  at  first  exhibited  by  the  parties,  is  found  to  re- 
solve or  issue  into  one  or  more  comparatively  short  question 
or  questions,  the  meaning  of  the  term  Issue  in  legal  phra- 
seology,  ia  aa  obvious  <»  it  is  appropriate.  It  has  been 
introduced  into  the  law  and  practice  of  Scotland  on  the 
analogy  of  the  English  system  of  pleading.  In  both  coun- 
tries it  has  the  same  meaning ;  and  in  both,  it  is  intended 
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2  OF  THE  NATURE  AND  OBJECT  OF  ISSl  ES. 

to  embody  and  present  in  a  concentrated  form,  the  precise 
point  or  points  to  be  tried  and  determined  between  the  con- 
tending litigants.  But,  while  the  general  meaning  and  de- 
sign of  an  Issue  are  sufficiently  manifest,  and  are  the  same 
in  England  and  Scotland,  the  steps  of  procedure  by  which 
it  is  arrived  at,  and  ultimately  settled  in  the  two  countries, 
are  materially  different. 

While  the  system  of  pleading,  as  it  is  called  in  England, 
and  of  preparing  the  Record,  as  it  is  expressed  in  Scotland, 
continues  so  dissimilar,  so  long  will  the  mode  of  arriving  at 
and  settling  the  Issue  or  Issues  be  unavoidably  very  dif- 
ferent. For,  on  the  pleadings  of  the  parties,  or  the  Record 
of  their  averments,  depend  entirely  the  nature  and  the 
terms  of  the  Issue  or  Issues  which  must  regulate  the  judi- 
cial trial  between  them.  In  England*  the  parties  are 
obliged  so  to  plead,  or  in  other  words,  so  to  prepare  the 
Record,  as  to  develope  some  question  or  Issue  by  the  effect 
simply  of  their  own  allegations.  The  one  party  avers,  and 
the  other  denies,  till  Issue  is  joined.  The  Record,  or  plead- 
ings, when  thus  completed,  presents  at  once,  and  without 
the  interposition  of  any  farther  judicial  act  or  form  of  pro- 
cedure, the  question  or  Issue,  one  or  more  as  the  case  may 
require,  for  trial.  And  to  such  perfection  has  this  system, 
aided  and  confirmed  as  it  has  been  by  a  long  course  of 
usage  and  judicial  regulation,  arrived,  that  the  objections  to 
which  it  might,  in  the  apprehension  of  persons  imperfectly 
acquainted  with  the  subject,  be  liable,  are,  it  is  believed, 
very  little  experienced  in  practice.  In  order  to  combine 
with  the  requisite  certainty  and  precision,  the  greatest 
brevity  and  conciseness,  there  has  been  established  in  Eng- 
land a  set  of  rules,  of  which  a  strict  observance  is  in  the 
general  case  sufficiently  induced  by  the  interests  of  the  con- 
tending parties  themselves.  No  immaterial,  extraneous,  or 
irrelevant  matter,  is  allowed  to  be  stated ;  all  repugnancy, 

*  The  Tiews  raggeited  of  English  practice,  have  been  deriyed  from  Seigeant 
Stephen's  Treatise  on  the  principles  of  Pleading. 
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ambiguity  and  prolixity  are  anxiously  excluded ;  the  allegar 
tions  of  parties  must  not  be  argumentative,  nor  by  way  of 
recital,  but  must  consist  of  pure  averment,  and  be  positive 
in  form ;  what  is  merely  matter  of  evidence,  is  not  permit- 
ted to  be  stated ;  nor  a  variety  of  things  of  which  the  Court 
will  always  take  judicial  notice,  whether  averred  on  record 
or  not ;  nor  that  which  would  come  more  properly  from  the 
opposite  »de.  Neither  is  duplicity,— -that  is,  double  or 
alternative  pleas— ever  permitted,  except  in  peculiar  cir- 
cumstances, and  with  the  express  leave  of  the  Court  on 
special  cause  shewn.  When,  in  addition  to  all  this,  it  is 
kept  in  view  that  pleadings  in  law  are  never  allowed  to  be 
blended  with  pleadings  in  fact,*  it  can  be  readily  understood 
how  the  parties  themselves,  by  the  mere  effect  of  their  own 
allegations,  join  Issue  in  such  a  way  as  to  make  it  perfectly 
safe  and  practicable,  simply  to  adopt  the  Record  as  evolving 
the  question  or  questions  for  trial. 

Such  are  the  general  features  of  the  English  system  of 
pleading  or  joining  issue,  preparatory  to  trial.  But,  how- 
ever well  that  system  is  found  to  work  in  the  practice  of 
the  Common  Law  Courts  in  England,-— completely  separa- 
ted as  these  Courts  are  from  the  Courts  of  Equity, — ^it  is 
impossible  that  such  a  system  could  be  of  general  applicar 
tion  in  Scotland,  where  the  jurisdictions  of  Common  Law 
and  of  Equity  are  combined  and  administered  in  the  same 
Courts,  by  the  same  Judges,  and  under  the  same  forms, 
without  any  settled  or  marked  distinction. 

Accordingly,  the  mode  in  which  parties  set  forth,  and 
record  their  respective  allegations,  is,  in  the  practice  of 
Scotland,  essentially  different  from  what  it  is  in  England* 

*  In  EogUmdy  when  the  object  of  partiet  is  to  go  to  trial  on  the  facts  of  the 
case,  they  plead  and  make  up  the  Record  by  declaration,  plea,  replicatioD« 
Ice.  and  the  Issue  joined  betwixt  them  Is  called  an  Issue  in  fact ;  but  when  it  it 
intended  to  rely  on  a  principle  of  law,  the  Record  is  made  up  by  decUntioo, 
rebutter,  joinder  in  rebutter,  &c.  and  the  Uiue  joined  ii  called  an  Issue  In 
Law. 
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In  Scotland*  the  parties  at  the  same  time,  and  in  the  same 
paper,  set  forth  their  averments  in  fact,  and  their  pleas  in 
law ;  and  they  are  expressly  enjoined  by  Statute-f*  to  do  so 
with  such  an  amplification,  and  accompanied  by  such  a  de- 
tail of  incidental  and  relative  circumstances,  as  unavoidably 
to  lead  in  many,  if  not  the  greater  number  of  cases,  to  a 
very  considerable  length  and  complexity  of  statement.  As 
a  necessary  consequence  of  such  a  mode  of  pleading,  some- 
thing farther  requires  to  be  done  before  the  parties  can  go  to 
trial.  It  would  never  do,  simply  and  at  once,  to  adopt  the 
record  as  exhibiting  the  points  to  be  tried  by  the  Jury ; 
for,  it  is  not  unfrequently  a  difficult  thing,  after  the  parties 
have  completed  the  record  of  their  allegations,  to  determine 
whether  the  question  in  dispute  turns  on  matter  of  law  or 
matter  of  fact,  or  partly  on  both.  It  becomes  necessary, 
therefore, — as  preliminary  to  going  before  a  Jury, — not 
only  to  ascertain  whether  there  is  any  material  difference 
between  the  contending  parties  on  matter  of  fact,  but  also 
to  settle,  with  certainty  and  precision,  in  what  that  differ- 
ence consists.  A  preparatory  consideration  and  analysis  of 
the  Record  is  therefore  indispensable. 

The  various  statements  on  either  side  must  be  reviewed 
and  collated,  in  order  to  discover  precisely  their  opposed 
effect ;  the  points  mutually  admitted,  and  those,  though 
disputed,  which  are  immaterial,  must  be  distinguished  and 
thrown  aside ;  and  thus,  by  laying  out  of  view  all  unneces- 
sary matter,  the  real  question  or  questions  to  be  tried,  stand 
out  separately  and  disencumbered.  It  may,  and  does  fre- 
quently happen,  when  a  case  is  so  analysed,  that,  contrary 
to  the  anticipations  and  views  of  both  parties,  there  is  truly 
no  relevant  matter  for  trial  at  all.  When  this  occurs,  no 
Issue  can  of  course  be  granted,^the  parties  being  either 
at  once  sent  out  of  Goiut,  or  obliged  to  amend  their  plead^ 

*  For  a  taXi  exposition  of  the  procedure  and  formi  of  prooea  in  Scotland,  tee 
the  Author's  treatise  on  the  practice  of  the  Court  in  Jury  Causes. 
f  Judicature  Act,  6.  Geo.  IV.  cap.  120. 
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ings.  Or,  it  may  happen  that,  the  parties  being  agreed 
on  all  the  material  facts,  the  hinging  point  is  one  purely 
and  entirely  of  law :  Neither,  in  such  a  case,  is  any  Issue 
framed  for  trial  by  a  Jury — ^the  discussion  being  left  to  be 
raised  by  the  parties,  and  disposed  of  by  the  Court,  on  the 
Becord  as  it  stands.  But  although  this  course  may  be  per- 
fectly safe  and  practicable  in  pure  questions  of  law,  which 
are  taken  cognisance  of  by  the  Judges  alone,  it  would  not 
answer  in  reference  to  questions  of  fact,  winch  have  to  be 
determined  by  the  aid  of  a  Jury.  The  amplified  form  of 
the  Becord  renders  it  indispensable,  that  the  real  point  or 
points  for  trial,  should  be  clearly  ascertained,  and  precisely 
defined,  before  going  to  the  Jury.  If  again  this  be  fre- 
quently a  matter  of  great  nicety  and  difficulty,  requiring  the 
fullest  consideration,  and  the  most  discriminating  enquiry,  it 
is  obviously  one  which  could  not,  with  safety  or  expediency, 
be  left  for  adjustment  during  the  hurry  and  excitement  of 
a  public  trial.  As  long,  therefore,  as  the  mode  of  pleading, 
or  system  of  Becords,  continues  in  Scotland  as  it  is  at  pre- 
sent, so  long  must  the  points  for  trial  be  embodied  in  the 
shape  of  Issues  previously  ascertained  and  settled.  Ac- 
cordingly, in  all  cases  in  Scotland  where  the  determination 
of  a  Jury  becomes  necessary,  or  is  deemed  expedient,  the 
disputed  matter  is,  by  the  sifting  process  of  analysis  which 
has  now  been  described,  in  the  first  place  extracted  and 
embodied  by  officers  of  Court  appointed  for  that  purpose, 
in  a  separate  and  specific  form,  as  the  Issue  or  Issues  to 
be  tried. 
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CHAPTER  II. 

OF  ISSUES, — AS  DISTINGUISHED  INTO  GENERAL  AND  SPECIAL. 

Since  the  introduotioii  of  Jury  Trial  in  Civil  Causes  into 
Scotland,  coiusiderable  and  important  changes  have  gradu- 
ally taken  place  in  the  form  and  structure  of  Issues. 

At  first,  and  during  the  earlier  years  of  the  Institution, 
the  Issues  sent  to  a  Jury  for  trial  were  simply  questions  of 
specific  fact.  All  the  material  allegations  on  which  the 
parties  were  found  to  be  opposed,  being  extracted  from  the 
Becord,  were  embodied  in  the  shape  of  a  series  of  ques- 
tions. Thus,  in  the  noted  case  of  the  Earl  of  Fife,*  which 
was  among  the  earliest  civil  causes  tried  in  Scotland  by  a 
Jury,  there  were  no  less  than  seven  distinct  questions  or 
Issues,  each  separately  embodying  some  allegati<Hi  in  respect 
of  which  the  pursuer  maintained  his  action,  and  sought  to 
reduce  the  deeds  of  settlement  which  formed  the  subject  of 
enquiry.  But  as  all  of  these  allegations  had  one  object, 
and  were  intended  to  support  one  general  proposition  or 
ground  of  reduction,  viz.  that  the  deeds  were  not,  or  at 
least  could  not  be  held  to  be  the  deeds  of  the  alleged 
grantor,  inasmuch  as  they  had  not  been  executed  according 
to  the  rules  and  solemnities  required  by  law,  it  is  obvious 
that  the  whole  matter  might  have  been  submitted  to  the 
Jury,  and  tried  in  a  much  more  general  and  simple  form. 
Accordingly,  the  case  having  afterwards  come  by  Appeal 
before  the  House  of  Lords,-f"  and  a  new  trial  ordered,  it 
was,  upon  the  suggestion  of  the  Lord  Chancellor  (Eldon,) 
directed  that  one  Issue  to  the  effect  of, — Whether  the 
deeds  sought  to  be  reduced  were  not,  or  either  of  them,  was 

*  Earl  of  Rfe  o.  Earl  of  Fife's  Trustees.  Oct.  1816.  Marray's  Reports, 
vol.  1.  p.  90. 

t  ShaVs  Appeal  Cases,  vol.  I.  p.  496.  New  trial,  9th  March  1825.  Murray's 
Reports,  toI.  III.  p.  497. 
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not,  the  deeds  or  deed  of  the  granter !  should  be  settled  as 
the  Issue  for  trial. 

The  Fife  case  illustrates  very  well  the  detailed  or  specific 
shape  in  which  the  Issues  were  constructed  for  some  years 
at  first ;  and  it  illustrates  equally  well  the  distinction  be- 
tween that  mode  of  settling  questions  for  trial,  and  what  is 
usually  called  the  General  Issue.  According  to  the  former 
method,  the  various  material  facts  alleged  in  support  of  the 
action  were  submitted  in  a  distinct  and  articulate  series  of 
questions  to  the  Jury,  whose  verdict  would  of  course  con- 
sist of  a  corresponding  series  of  answers,  which  again 
might  or  might  not,  according  to  circumstances,  prove 
decisive  of  the  subject  in  dispute ;  for  it  might  happen  that 
to  some  of  the  questions  a  n^ative,  while  to  others  an 
affirmative  answer  was  returned.  The  efiect,  therefore,  of 
the  whole  verdict  became  always  in  such  cases  a  matter  of 
subsequent  consideration  and  discussion  before  the  Court. 
On  the  other  hand,  by  the  General  Issue,  the  whole  matter 
in  controversy  is  concentrated  into  one  short  question,  an 
answer  to  which  must  necessarily  prove  decisive  in  favour  of 
one  or  other  of  the  parties. 

The  tendency  to  generalize  the  Issues  gradually  strength- 
ened, as  being  more  consonant  with  the  object  and  design  of 
trial  by  Jury  than  Special  Issues ;  and,  it  may  be  said,  that 
in  consequence  of  the  decision  of  the  House  of  Lords  in  the 
Fife  case,  and  the  subsequent  acquisition  of  new  and  ad- 
ditional statutory  powers,*  the  method  of  setting  out,  in 
a  series  of  articulate  questions^  all  the  material  allegations 
on  which  a  case  depends,  has  been  entirely  abandoned. 

But  a  perfectly  vague  or  general  form  of  Issue  is  also  li- 
able to  many  and  serious  objections :  While,  on  the  one  hand, 
it  may  be  alleged  in  favour  of  such  an  Issue,  that  the  simpli- 
city of  its  structure  would  prevent  discussion  and  difficulty 
in  its  settlement  before  the  trial,  it  must,  on  the  other  hand, 

•     *  59  Geo.  in.  c.  85,  and  6  Geo.  IV.  c.  120. 
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be  kept  in  view,  that  the  discussioii  and  difficulty  thus  ap 
parently  avoided,  would  only  be  postponed  and  transferred 
from  one  sta^e  of  the  litigation  to  another.     If  the  form  of 
a  General  Issue  were  universally  and  in  all  cases  adopted, 
there  could  of  course  be  little  or  no  difficulty  in  the  adjust- 
ment before  the  trial.     But  then,  in  order  to  ascertain  and 
determine  the  real  and  substantial  object  of  such  an  Issue, 
in  each  particular  case,  the  aUegations  and  pleas  of  tie 
parties,  as  set  forth  by  them  in  the  Becord,  would  require 
in  every  case  to  be  carefully  examined,  considered,  and  ana- 
lysed, during  the  progress  of  the  trial,  when  the  publicity 
and  excitement  of  the  occasion  would  be  any  thing  but  con- 
ducive to  an  accurate  result.     Each  party  would  of  course 
maintain  that  view  of  the  import  of  the  Record  which  tal- 
lied best  with  his  own  particular  interest ;  and,  amidst  the 
conflict  of  contending  elements,  the  Judge  and  Jury  would 
frequently,  and  in  spite  of  every  precaution,  fall  into  error. 
It  is  manifest,  therefore,   that  the  General   Issue  would 
not,  at  least  in  the  greater  number  of  instances,  afford 
any  relief  whatever,  either  from  difficulty  or  trouble.     On 
the  contrary,  it  would  most  probably  lead,  in  numerous 
cases,  to  much  embarrassment,  misapprehension,  and  error, 
which  a  previous  settlement  of  the  precise  points  in  dis- 
pute would  have  entirely  prevented.     Indeed,  as  well  mi^t 
the  Becord  be  at  once  sent  by  itself  to  the  Jury,  as  ac- 
companied with  an  Issue  which  is  perfectly  vague  and 
general  in  its  terms,  and  which  does  not  indicate,  with 
more  or  less  precision,  the  point  or  points  on  which  the  dis- 
cussion is  to  turn.     It  has  been  already  shewn,  however, 
that  the  Becord,  made  up  according  to  the  existing  system 
of  pleading  in  Scotland,  would  by  itself  be  altogether  un- 
suitable for  trial. 

A  medium  course,  between  the  original  form  of  Special 
Issues,  and  an  Issue  perfectly  vague  and  general «  has 
therefore  been  gradually  introduced,  and  is  now  followed  in 
practice.    The  distinguishing  and  peculiar  feature  of  the 
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principle  now  observed  in  the  adjustment  of  Issues,  is, 
that  while  the  real  and  leading  points  on  which  the  litiga- 
tion turns,  is  fairly  brought  out  and  indicated,  this  is  done 
in  as  general  and  comprehensive  a  manner  as  possible.     In 
illustration,  let  it  be  supposed  that  a  case  is  to  be  tried  by 
a  Jury,  in  which  a  deed  of  settlement  is  challenged,  on  the 
various  grounds,  that  it  was  subscribed  by  the  grantor  when 
he  was  non  covnpos  mentis^ — that  at  any  rate  it  had  been 
impetrated  from  him,  while  he  was  facile  and  easily  imposed 
on,  through  fraud  and  circumvention, — and  farther,  that  it 
was  executed  while  the  grantor  was  on  his  death-bed,  to 
the  prejudice  of  the  pursuer,  as  his  heir-at-law.    Now,  in 
such  a  case,  an  Issue  so  vague  and  general  as — Whether  the 
deed  challenged  was  not  valid  or  effectual  I  might,  no  doubt, 
try  the  whole  matter  in  dispute ;  but  as  such  an  Issue  gives 
no  indication  whatever  of  the  real  grounds  of  contest,  the 
parties,  the  Judge,  and  the  Jury,  would,  by  looking  at  the 
Issue  alone,  be  left  entirely  in  the  dark,  and  could  form  no 
certain  or  precise  idea  of  the  matter  in  dispute  till  the  Re- 
cord came  to  be  examined  and  the  case  fully  explained  at 
the  trial ;  and  then,  after  all,  it  might  be  found  that  some 
of  the  apparently  leading  grounds  of  action,  were  not  to  be 
insisted  in.    Besides,  it  might,  as  already  explained,  be  fre- 
quently a  difficult  matter,  and  one  susceptible  of  much  alterca- 
tion, and  nicety  of  discussion,  to  ascertain  and  define  with 
perfect  accuracy,  from  a  Record  made  up  according  to  the 
existing  system,  and  amidst  the  excitement  and  hurry  of  a 
public  trial,  the  precise  points  as  to  which  the  parties  were 
at  issue. 

It  is  manifestly,  therefore,  conducive  to  the  due  adminis- 
tration of  justice,  that  the  precise  grounds  of  contest  should, 
previous  to  the  trial,  be  fixed  down  and  settled,  so  that 
the  defender  may  know  how  far,  and  in  what  respects,  it 
is  requisite  for  him  to  be  prepared, — ^that  the  Judge  may 
have  an  opportunity  of  considering  the  legal  principles 
which  are  likely  to  be  brought  into  discussion, — ^and  that 
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the  Jury  may,  irom  the  first  moment  of  their  entering  on 
their  duties,  have  constantly  before  them  in  a  distinct,  in- 
telligible, and  concentrated  form,  the  precise  point  or  points 
which  they  are  to  try.  But  to  meet  these  objects,  the 
vague  and  general  Issue  suggested  in  the  case  above  sup* 
posed,  would  be  clearly  inadequate.  In  order,  then,  at 
once  to  present  in  as  short,  simple,  and  concentrated  a 
form  and  style  as  possible,  the  disputed  points,  and  also 
fairly  to  indicate  their  general  nature  and  description, 
three  Issues  would  be  requisite  for  trying  the  case,  viz. — 
first — Whether  the  deed  challenged  was  not  the  deed  of 
the  granter  ?  second^  Whether  the  granter  was  a  person  of 
a  weak  and  facile  mind  and  easily  imposed  on,  and  whether 
the  defender,  taking  advantage  of  his  facility  and  weakness, 
impetrated  from  him  the  deed  in  question !  and  thirds 
Whether  the  deed  was  executed  by  the  granter  on  death- 
bed! Such  Issues  as  these,  it  will  be  observed, — ^while 
perfectly  general  on  the  various  grounds  of  action,  and  in 
that  respect  different  from  the  early  style  of  Issues,  which 
embodied  in  a  series  of  questions  the  specific  facts  alleged 
by  the  party  in  support  of  his  ground  or  grounds  of  action, — 
are  yet  sufficiently  special,  fairly  to  indicate  and  bring  out 
the  nature  of  the  pleas  which  are  to  be  maintained  at  the 
trial. 

Other  examples  might  be  cited  in  order  to  illustrate 
the  principle  on  which  Issues  are  now  usually  constructed ; 
but  to  enter  farther  into  the  subject  at  present,  would 
be  to  anticipate  what  will  more  properly  fall  to  be  noticed 
afterwards  in  treating  separately  of  the  various  classes  in- 
to which  Issues  have  been  arranged.  Enough,  it  is  hoped, 
has  at  present  been  stated,  to  explain  generally  the 
views  and  objects  in  reference  to  which  Issues  are  gene- 
rally prepared  and  settled  according  to  the  existing  sys- 
tem. In  some  cases  the  Issues  may  be  more  general 
or  more  special  in  their  form  than  in  others, — ^but  in 
every  case,  the  great  object  is  to   frame  the  Issue  or 
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Issues  in  as  short  and  concentrated  a  form  as  possible, 
consistently  with  a  fair  indication  of  the  nature  of  the  points 
in  dispute,  and  the  legal  principles  which  are  involved  in 
the  discussion  of  them. 

How  far  that  object  is  practically  attainable  under  the 
existing  system,  can  be  best  understood  from  a  considersr 
tion  of  the  numerous  examples  which  are  afterwards  given 
of  Issues  applicable  to  almost  every  description  of  judicial 
controversy.  It  wiU  be  found,  that  very  rarely  indeed  is 
the  Issue  so  perfectly  vague  or  general  as  not  to  give  some 
indication,  either  in  the  terms  in  which  it  is  expressed,  or 
in  the  statement  and  admissions  with  which  it  is  prefixed, 
of  the  nature  of  the  question,  or  subject  matter  for  trial. 


CHAPTER  HI. 

OF  THE  LEADING  PRINCIPLES  OR  RULES  TO  BE  ATTENDED  TO 

IN  FRAMING  ISSUES. 

As  preliminary  to  the  adjustment  of  the  Issues,  it  must,  of 
course,  be  ascertained  from  an  examination  of  the  Record, 
whether  or  not  there  is  a  proper  and  relevant  case  for  trial 
by  a  Jury.  It  may  happen,  even  after  the  parties  have 
met  before  the  proper  officers  for  the  purpose  of  settling  the 
Issues,  that  the  case  is  found  not  to  be  in  a  fit  state  for 
trial ; — a  preliminary  question  of  relevancy  or  law  may  re- 
quire to  be  first  determined  by  the  Court ;  there  may  truly 
be  no  material  fact  as  to  which  the  parties  are  at  issue,-— 
the  whole  matter  turning  on  a  question  of  law;  or,  the 
parties  may  have  stated  their  allegations  in  so  defective  and 
irregular  a  manner,  as  to  render  it  impracticable  to  frame  a 
proper  Issue.  In  none  of  these  situations  would  an  Issue 
be  granted, — ^till  at  least  the  preliminary  questions  of  law  or 
relevancy  have  been  determined  by  the  Court,  or  till  the 
parties  have  altered  and  amended  their  pleadings. 
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Supposing,  however,  that  the  Record  presents  a  case  fit 
and  proper,  both  in  form  and  substance,  for  trial  by  a  Jury, 
and  that  there  is  no  objection  to  the  settlement  of  an  Issue 
or  Issues,  the  next  consideration  relates  to  the  precise  form 
and  terms  in  which  the  Issue  or  Issues  should  be  framed. 
As  this,  again,  chiefly  depends  on  the  nature  of  the  case  to 
be  tried,  it  follows  that  the  terms  of  an  Issue  are,  and  must 
in  some  degree  be  as  varied  as  questions  of  civil  right  are 
numerous  and  diversified.  It  is  impossible,  therefore,  to 
predicate  any  universal  or  inflexible  rules  for  the  framing 
of  an  Issue.  The  analogy  of  examples  which  have  stood  the 
test  of  practical  experience,  must  therefore  be  the  main  guide 
and  criterion  of  form  and  style  in  the  settlement  of  Issues. 
There  are,  however,  some  considerations  which  may  here  be 
noticed,  as  more  or  less  bearing  on  the  construction  of 
Issues  in  all  cases. 

1.  The  point,  how  far  Issues  ought  to  be  special  or  general 
in  their  structure  and  terms,  has  been  already  sufiiciently 
adverted  to. 

2.  When,  and  in  what  circumstances,  ought  there  to  be 
more  than  one  Issue !  This  question  depends  very  much  on 
the  same  considerations  which  have  been  noticed,  as  affect- 
ing the  speciality  or  generality  of  the  Issue.  In  every  case 
where  two  or  more  separate  and  independent  claims  or  ques- 
tions of  right  are  in  contest,  an  Issue  should  be  framed 
applicable  to  each  of  them.  For  example,  when  a  party 
maintains,  in  an  action  brought  against  the  same  defender, 
as  he  may  competently  do,  and  frequently  does,  several 
claims  of  right,  one  claim  may  be  for  damages  on  account  of 
defamation,  and  another  for  assault ;  or,  to  suppose  a  different 
case — one  claim  of  debt  may  be  founded  on  an  obligation 
for  money  borrowed,  and  another  for  goods  sold  and  de- 
livered ;  in  these,  and  all  such  double  or  complex  cases,  a 
separate  Issue  is  necessary  for  each  independent  claim  or 
question  of  right,  as  each  depends,  or,  at  least,  may  depend  on 
different  circumstances,  may  require  the  application  of  diffc- 
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vent  principles  of  law,  «nd  may  be  differently  decided  by 
the  Jury,  and  differently  ruled  by  the  Court. 

But  it  does  not  follow,  on  the  other  hand,  that  in  every 
case  where  there  is  only  one  claim  of  right  involved,  one  Issue 
only  is  to  be  adjusted  for  trial.     In  most  of  such  cases  one 
general  Issue  may  be  found  sufficient.     But  exceptions  fre- 
quently occur.     The  claim,  though  single,  may  depend  on 
circumstances  or  grounds  of  action  so  essentially  different, 
that  to  mix  them  up  under  one  General  Issue,  might  lead  to 
very  embarrassing,  if  not  inextricable  difficulty  and  confu- 
sion.    This  has  been  already  illustrated  in  the  case  of  a  re- 
duction of  a  deed  of  settlement,  on  the  different  and  various 
grounds  of  total  incapacity  on  the  part  of  the  granter,  or 
of  his  having  been  imposed  on,  or  on  deathbed.     In  such 
a  case  it  is  necessary,  with  reference  to   ulterior  conse- 
quences, that  not  only  the  validity  or  invalidity  of  the  deed 
should  be  ascertained,  but  that,  supposing  it  to  be  found 
invalid,  the  ground  on  which  such  a  result  is  arrived  at, 
should  be  likewise  known.     In  every  case,  therefore,  where, 
although  the  object  generally  of  the  action  is  single  and  the 
same,  the  consequences  of  the  verdict  may  be  different  in  de- 
gree, according  to  the  ground  on  which  the  Jury  have  pro- 
ceeded, it  is  proper  that  the  various  grounds  of  action  should 
be  made  the  subject  of  separate  Issues.     Even  where  the 
ratio  of  the  verdict  does  not  necessarily,  or  of  itself,  make 
any  practical  difference  on  the  result,  still  separate  Issues, 
applicable  to  each  separate  and  independent  ground  of  ac- 
tion, may,  for  many  obvious  reasons,  be  very  desirable.     In 
cases  of  damages,  for  example,  founded  on  several  alleged 
acts  of  defamation  and  assault,  although  only  an  aggregate 
sum  is  claimed  in  reparation,  separate  Issues,  applicable  to 
each  individual  act  of  wrong,  may  be  of  great  importance 
in  reference  to  the  procedure  which  follows  the  verdict. 
Suppose  that,  in  such  a  case,  three  separate  Issues,  appli- 
cable to  three  separate  acts  of  defamation  or  assault,  have 
been  sent  to  the  Jury,  and  a  verdict  returned  for  the  pur- 
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suer  on  one  of  them  only,  and  for  the  defender  on  the  other 
two,  the  question  of  expenses  would  be  regulated  accord- 
ingly ;  but  if  one  Greneral  Issue  only,  embracing  the  whole 
matter,  had  been  settled  for  trying  the  case,  the  verdict 
would,  of  course,  be  equally  general,  and  there  would  be  no 
proper  criteria  for  the  guidance  of  the  Court  in  the  matter 
of  expenses.  Similar  reasoning  applies  to  the  case  of  the 
Court  deciding  in  questions  of  new  trial,  where  it  is  frequent- 
ly of  essential  importance  to  know  the  precise  ground  on 
which  the  Jury  have  proceeded. 

3.  Whether  there  be  several  Issues,  or  one  only,  the  terms 
and  phraseology  employed  should  be  free  from  all  obscurity 
or  ambiguity.  No  room  should  be  left  for  doubt  as  to  the 
true  meaning  of  the  Issue,  or  the  real  object  proposed  to  be 
attained  by  it.  That  inattention  to  this  rule  may  be  pro- 
ductive of  serious  consequences,  will  be  readily  conceived, 
when  it  is  recollected  that,  by  the  nature  and  terms  of  the 
Issue,  the  proof  at  the  trial  is  regulated  and  controlled. 
Whatever  may  be  truly  the  grounds  of  action,  or  the  man- 
ner in  which  they  are  set  forth  and  maintained  in  the  Re- 
cord, no  proof  or  investigation  can  be  gone  into  at  the  trial, 
which  does  not  fall  within  the  fair  meaning  and  scope  of  the 
Issue.*  Thus  in  an  early  case,-f-  under  the  Issue,  whether 
^'  it  was  understood  and  agreed,^^  parole  evidence  was  ad- 
mitted at  the  trial,  although  it  appeared  from  the  Record 
that  the  bargain  on  which  the  question  depended  had  been 
in  writing,  and  ought  therefore  to  have  been  supported  by 
written  evidence  only.  But  the  expressions  in  the  Issue 
'^  understood  and  agreed,^  being  so  exceedingly  general  and 
comprehensive,  it  was  held  that  the  party  maintaining  the 
affirmative  of  the  Issue,  could  not  be  precluded  from  esta- 
blishing, by  every  kind  of  legal  evidence,  the  understanding 
and  agreement  which  formed  the  subject  of  dispute.     If  it 

*  On  this  subject,  see  BlacfarUne's  Practice,  p.  230,  and  the  Cases  there 
cited. 

t  Stothart  13th  Sept.  1821 2.  M.  p.  542. 
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had  been  intended  to  confine  the  party  to  written  evidence, 
the  expressions  in  the  Issue  ought  to  have  been  more  guard- 
ed and  precise, — for  example,  the  words  '^  bound  and  obli^ 
ged^  in  place  of  "  tmderstood  and  agreed,^  would  have  pre- 
cluded the  difficulty. 

4.  As  the  more  concise  and  concentrated  the  Issue  is  the 
better,  so  is  it  a  rule  which  tends  greatly  to  promote  that 
object,  to  exclude  all  redundancy,  and  every  thing  which  is  of 
the  nature  of  evidence  rather  than  of  the  essence  of  the 
point  in  dispute.  Thus  in  an  action  of  damages  for  breach 
of  promise  of  marriage,  it  is  enough  to  put  it  in  Issue, — 
whether  the  defender  made  the  promise,  and  wrongfully 
failed  to  perform  it,  without  adding,  as  has  been  sometimes 
done, — ^whether,  in  violation  of  the  promise,  the  defender 
did,  of  a  particular  date,  marry  another  lady.  Any  such 
addition  is  clearly  redundant,  as  putting  in  Issue  not  only 
the. direct  point  itself,  of  whether  there  was  a  breach  of 
promise,  but  also,  whether  that  breach  had  been  caused  in 
a  particular  way. 

5.  The  strictest  accuracy  ought  likewise  to  be  observed 
in  referring  to  names^  dates^  places^  and  other  matters  speciaUjf 
mentioned  in  the  Issues.  An  error  in  any  of  these  particu- 
lars may  prove  fatal  to  the  action,  although  otherwise,  both 
in  regard  to  its  intrinsic  merits,  and  the  manner  in  which  it 
has  been  presented  in  the  Record,  clearly  well-founded. 
Accordingly,  in  a  case  in  which  the  Issue  put  it  to  the 
Jury  to  say, — ^whether  the  defender,  '  on  or  about  the  18th 
^  day  of  November  1828,  had  lodged  a  paper  in  a  certain 
'  process  containing  slanderous  words,*"  &c.  and  it  turning 
out  that  the  paper  had  been  lodged  on  the  18th  of  July 
1828,  the  Court  directed  that  there  was  no  evidence  to  sup- 
port a  finding  for  the  pursuer  under  the  Issue,  although  the 
discrepancy  in  the  dates  was  manifestly  the  result  of  uniu" 
tentional  and  clerical  error.* 

6.  Unless  where  a  branch  of  the  action  is  withdrawn  or 

*  Cullen  V.  EwlDg,  14th  March  1832.     10  Sh.  p.  497. 
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abandoned  by  the  parties  themselves, — which  ought  to  be 
done  by  a  Minute  lodged  in  process  to  that  effect ;  or  where 
a  particular  Issue  is  directed  by  the  Court  to  be  settled  for 
trying  some  isolated  point  in  a  cause,  the  Issue  or  Issuef 
should  be  so  constructed  as  to  comprehend  and  exhaust  the 
whole  matter  in  dispute.  But  a  distinction  must  be  observed 
betwixt  exhausting  the  subject  matter  in  dispute,  and  include 
ing  in  the  Issues  all  the  incidental  qualities  founded  on  by  the 
parties  in  their  pleadings,  whether  essential  or  not.     It  is 
not  uncommon  for  parties  to  set  forth  in  their  pleadings,  a 
great  variety  of  allegations,  which,  although  not  altogether 
irrelevant,  may  not  be  indispensable  to  the  object  in  view. 
It  is,  therefore,  always  in  the  power  of  a  pursuer,  when  the 
Issue  comes  to  be  settled,  to  insist  that  it  shall  not  be  more 
comprehensive,  nor  by  its  terms,  shall  throw  a  greater  burden 
of  proof  on  him,  than  what  is  essential  and  indispensable  in 
support  of  the  conclusions  of  the  action ;  and  it  is  of  no  conse- 
quence that,  by  his  averments  in  the  Record,  a  greater  bur- 
den of  proof  has,  exfigura  'oerborwm^  been  undertaken  by  him 
than  necessary.   Thus,  although  it  is  not  unusual  for  the  pur- 
suer in  actions  of  damages  for  slander,  or  for  wrongous  im- 
prisonment and  other  wrongs,  not  only  to  set  out  tf^e  alle- 
gations of  wrongous  conduct  on  the  part  of  the  defender, 
necessary  to  support  in  a  relevant  manner  the  conclusion 
for  damages,  but  also  to  state  and  aver  that  the  things  com- 
plained of  were  done  maliciously  or  fraudulently,  it  is  not 
incumbent  on  him,  when  the  Issues  come  to  be  prepared,  to  ad- 
here to  the  allegations  of  malice  or  fraud,  even  although  they 
should  have  been  made  in  the  libel  itself.    At  the  sametime, 
as  positive  malice,  if  proved,  might  aggravate  the  damage, 
the  pursuer  may,  if  he  pleases,  expressly  charge  it  not  only 
in  his  pleadings  forming  the  Record,  but  also  in  the  Issue  or 
Issues,  and  so  tmdertake  a  proof  of  it.     Yet,  as  already 
mentioned,  it  is  not  absolutely  incumbent  on  him  to  take 
an  Issue  so  framed,-  even  where  the  charge  is  in  the  Record, 
provided  the  conclusions  of  the  action  can  in  law  be  rele- 
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vantly  maintained  without  it.*  In  a  recent  case,  also  of  ju- 
dicial slander,  in  which  the  Pursuer  libelled  that  the  words 
complained  of  were  not  only  false,  malicious,  and  calumni- 
ous, but  "  without  any  probable  cause,"  the  Court  held,  in 
settling  the  Issue  for  trial,  that  it  was  not  necessary  to  in- 
sert these  words.-f-  This  principle  is  of  general  application, 
and  not  confined  merely  to  cases  of  privilege.  Thus  in  two 
recent  cases,  where  the  pursuer  alleged  in  his  summons  and 
pleadings,  that  certain  acts  and  conduct,  forming  the  subject 
in  dispute,  were,  in  addition  to  other  qualities,  "  fraudulent,^ 
it  was  found  not  to  be  necessary  for,  or  incumbent  on  him, 
to  take  an  Issue  expressly  charging  fraud.|  In  short,  it  is 
now  a  rule  established  in  practice,  and  confirmed  by  the 
Court,  that  although,  on  the  one  hand,  a  party  is  in  no  case 
entitled  to  an  Issue  on  matter  which  is  not  within  the  Be- 
cord,  he  is  not,  on  the  other,  hand,  bound  to  take  an  Issue 
which  embraces  superfluous  matter,  whether  in  the  Record 
or  not.  It  is  sufficient  that  the  Issue  be  within  the  Record, 
and  relevant  to  support  the  ccmdusions  of  the  action. 

m 

Such  are  some  of  the  leading  principles  or  rules  which  re- 
quire attention  in  the  framing  of  Issues,  and  which  have  a 
very  general  application.  Numerous  considerations  of  a 
more  special  description  will  be  noticed  in  their  proper 
places,  in  reference  to  the  various  classes  of  Issues,  of  which 
examples  are  afterwards  given. 

*  Grant,  Ist  Feby.  1834.  12.  Sb.  p.  385.  Dauney,  29th  June  1836.  14, 
Sh,  p.  1037. 

t  Manantki,  17tta  June  1841.   3.  D.  B.  M.  &  D.  p.  1036. 

X  Sptott,  16th  June  1888.  16.  Sh.  p.  1145— And  Roxburgh,  13th  Feby. 
1841.   3.  D.  B.  M.  &  D.  p.  556. 
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CHAPTER  IV. 

OF  COUNTER  OR  SEPARATE  ISSUES  FOR  THE  DEFENDER* 

It  is  necessary  sometimes  for  the  defender  as  well  as  the 
pursuer  to  take  an  Issue  or  Issues ;  and  it  is  always  a  mat- 
ter of  serious  consideration  whether  he  should  do  so  or  not. 
Whatever  may  be  the  nature  of  his  allegations  in  the  Re- 
cord, the  defender  is  not  in  every  case  allowed  to  substantiate 
them  by  evidence  at  the  trial,  without  an  Issue  taken  by  and 
for  himself.  On  the  other  hand,  by  taking  an  Issue  for  him- 
self, the  defender  is  held  to  undertake  a  proof  of  it ;  and 
although  it  may  not  be  absolutely  and  technically  incum- 
bent on  him  to  enter  upon  such,  a  proof  till  after  the  pursuer 
has,  on  his  part,  made  out  a  prima  facie  case  in  support  of 
his  own  Issue,  still  it  will  always  be  obviously  for  the  inte- 
rest of  the  defender  to  refrain  from  taking  any  Issue  at  all, 
except  where,  from  the  nature  of  the  case,  such  a  step  is 
indispensable. 

What,  then,  are  the  circumstances  in  which  the  defender 
must  take  an  Issue  or  Issues!  Although  this  is  not  the 
place  for  going  into  a  detailed  explanation  on  the  subject, 
which  indeed  can  be  best  collected  from  the  varied  and  nu- 
merous examples  of  Issues  which  are  afterwards  given, 
there  are  some  observations  of  a  general  description  which 
may  not  inappropriately  be  noticed  now.  Usually  the  onus 
probandi  lies  entirely  on  the  pursuer  of  a  case.  He  is  alone 
in  petitorio^  and  on  him  the  duty,  in  the  first  instance,  de- 
volves, of  setting  forth  allegations  relevant  and  sufficient  to 
support  his  claim,  whatever  it  may  be,  and  also  of  substan- 
tiating these  allegations  by  legal  evidence.  In  by  far  the 
greater  number  of  instances  the  defender  contents  himself 
with  simply  denying  the  claims  asserted  by  the  pursuer,  and 
setting  forth  such  facts  and  circumstances  as  he  can  render 
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fbvailable,  io  instruct  that  they  are  altogether  groundless  and 
unfounded*  In  all  such  oases  there  is  no  call  on  the  defen- 
der to  take  any  Issue  whatever.  He  is  not  setting  up  any 
claim  for  himself.  He  merely  and  simply  stands  on  a  de- 
nial of  the  pursuer^s  alleged  right.  On  the  pursuer,  there- 
fore, in  such  cases,  the  whole  burden  of  proof  lies,  and  it  is 
for  him  alone  to  take  such  an  Issue,  or  such  Issues,  as  the 
nature  of  his  case  requires. 

But  let  it  be  supposed  that  the  defender,  in  place  of  strik- 
ing at  the  foundation  of  the  pursuer^s  alleged  claim,  and 
maintaining  its  utter  groundlessness,  admits  or  assumes  its 
existence,  in  so  far  as  the  facts  on  which  it  is  made  to  rest 
aare  concerned,  but  at  the  same  time  pleads  and  avers  other 
facts  and  circumstances  relevant  and  sufficient  to  take  off 
the  legal  effect  which  might  otherwise  have  attached  to  the 
pursuer^s  case,  a  different  course  of  procedure  and  different 
rules  of  law  apply.  In  the  case  supposed,  the  Onusprobcmdi 
which  would  otherwise  have  lain  on  the  pursuer,  is  by  his  own 
Admission  shifted  and  transfnred  to  the  defender,  who,  in 
his  turo,  must,  in  order  to  prevent  a  verdict  passing  against 
him  on  the  Issues  for  the  pursuer,  substantiate  his  averments 
by  legal  evidence.  Hence,  in  such  a  ease,  the  necessity. of 
an  Issue  or  Issues  for  the  defender,  as  well  as  for  the 
pursuer.  Each  party  is  indeed  both  pursuer  and  defender 
in  the  same  action,  their  relative  positions  being  changed  in 
reference  to  the  different  sets  of  Issues. 

Whenever,  therefore,  the  defender  admits  the  facts  on 
which  the  purouer  founds,  and  that  these  facts  ajre  relevant 
and  sufficient,  if  looked  at  by  themselves,  to  support  the 
conclusions  of  the  action,  his  defence,  if  be  has  a  defence 
At  all,  must  be  of  a  nature  which  renders  it  incumbent  on 
him  to  take  an  Issue  or  Issues  for  himself.  Thus,  in  an 
action  of  damages  for  a  libel,  or  for  verbal  slander,  if  the 
words  complained  of  are  admitted  to  have  been  uttered, 
and  are  likewise  indisputably  relevant  in  themselves  to  infer 
damages,  the  defender  may  nevertheless  allege  such  facts 
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and  circumfltances,  as  in  law  would  amount  to  a  waiver  or 
discharge  of  the  pursuer^s  claim,  or  to  compmmtio  injuries ; 
but  if  he  does  so,  and  if  the  pursuer  joins  Issue  with 
him,  by  denjring  these  facts  and  circimistances,  then  he  must 
take  the  suitable  Issue  or  Issues  for  proving  them  before  the 
Jury.  In  farther  illustration  of  this,  reference  might  also 
be  made  to  actions  of  damages  for  libel  or  slander,  where 
the  Veritas  convicii  is  pleaded,  to  actions  of  assault  where  a 
justification  is  set  up,  and  to  actions  of  nuisance,  where  ho- 
mologation or  acquiescence  is  relied  on  in  defence.  In  these 
cases, — ^and  they,  as  well  as  others,  will  all  be  afterwards 
more  particularly  noticed  in  their  proper  places, — ^the  de- 
fender is  supposed  to  admit  the  relevancy  and  sufiiciency  of 
the  pursuer^s  allegations  standing  by  themselves,  but  he  en- 
deavours to  avoid  their  legal  effect  by  a  new  or  different 
case  presented  by  himself. 

As  a  test  of  whether  the  defender  must  take  an  Issue  or 
not,  it  has  only  to  be  considered,  whether  the  point  relied 
on  by  him  is  founded  on  matter  collateral  to  the  allegations 
which  he  opposes,  or  on  matter  which  appears,  or  at  least 
naturally  and  properly  arises,  on  the  face  of  these  allegations 
themselves.  If  the  point  relied  on  by  the  defender  is  found- 
ed on  matter  which  is  clearly  collateral  to  the  pursuer^s  case, 
as,  for  example,  a  discharge  or  waiver,  then  he  must  take 
an  Issue  to  prove  it.  But  if  the  point  is  founded  on  matter 
which  appears  on  the  face  of  the  pursuer^s  case,  and  forms 
a  part  of  it,  or  naturally  arises  out  of,  or  resolves  into  a 
denial  of  the  pursuer^s  allegations,  then  the  defender  re- 
quires no  separate  Issue. 

The  Pleas,  which  are  usually  made  the  foundation  of  an 
Issue  on  the  part  of  the  defender,  may  be  divided  into  two 
classes, — Pleas  in  justification  and  excuse,  and  Pleas  in  dis- 
charge. The  former  are  resorted  to  where  it  is  meant  to 
be  shewn  that  the  acts  charged  were  in  the  particular  cir- 
cumstances lawful ;  and  such  Pleas,  accordingly,  strike  at 
the  right  of  action,  as  whore  the  Pleas  of  veritiu  or  privilege 
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are  set  up.  The  latter,  again,  are  resorted  to  where  the 
right  of  action  is  not  /unditua  denied,  but  where  there  is 
merely  a  counter  case  averred,  to  the  effect  that,  by  some 
subsequent  act  or  acts,  the  pursuer^s  claim  is  barred  or  cut 
off.  In  cases,  however,  of  privilege,  it  is  not  generally  ne- 
cessary for  the  defender  to  take  an  Issue,  Thus,  for  ex- 
ample, in  an  Action  of  Damages  against  a  Judge,  a  Clergy- 
man, or  other  public  functionary,  where  the  defence  is  offi- 
cial duty  or  privilege,  it  may  not,  and  is  not  generally  ne- 
cessary for  the  defender  to  take  a  separate  or  counter  Issue, 
-^it  being  competent  for  him,  under  the  pursuer^s  Issue, 
and  as  negativing  the  ground  of  action,  to  prove  his  privi- 
leged situation.  But  this  matter  will  be  afterwards  more 
particularly  considered,  in  relation  to  the  various  forms  of 
Issues  in  actions  against  persons  standing  in  privileged 
situations. 

Such,  then,  is  generally  the  state  of  matters  in  reference 
to  which  the  defender  must  take  an  Issue,  in  order  to  enable 
him  to  maintain  his  defence.  But  it  will  be  kept  in  view, 
that  as  a  defender  may  plead  alternatively,  so  it  is  quite 
competent  for  him  to  set  up  several  different  pleas,  one 
or  more  of  which  may  require  an  Issue,  while  another  or 
others  do  not  require  any.  Thus  a  defender  in  an  action 
for  a  nuisance  may  oppose  it  on  the  alternative  grounds 
of  a  denial  of  the  facts  averred  by  the  pursuer,  or,  sup- 
posing or  assuming  the  nuisance  to  be  e^^  /(icto  established, 
of  acquiescence  on  the  part  of  the  pursuer.  The  defen- 
der, in  such  a  case,  will  of  course  be  entitled  to  maintain 
his  denial  of  the  nuisance  without  any  Issue  on  his  own 
part;  but  if  he  wishes  also  to  reserve  his  right  to  prove 
at  the  trial  the  pursuer^s  acquiescence,  in  the  event  of 
the  nuisance  being  de  facto  established,  he  must  take  a 
counter  Issue  to  that  effect. 

It  has  only  farther  to  be  added  at  present  on  the  subject, 
that  whenever  a  defender  requires,  and  has  obtained  an 
Issue  or  Issues  for  himself,  they  are  distinguished  from  the 
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pursuer^  Issue  or  Issues  by  the  intervening  monosyllable 
'^  Or,^  as  will  afterwards  be  found  exemplified  in  numerous 
instances. 


CHAPTER  V. 

OF  ADMISSIONS  PREFIXED  TO   THE  ISSUES,  AND  SCHEDULES 

APPENDED  TO  THEM. 

It  frequently  happens  that,  before  the  time  arrives  for 
settling  the  Issues,  the  parties  have  in  their  pleadings,  form- 
ing the  Record,  greatly  narrowed  the  points  in  dispute,  by 
mutual  admissions.  When  this  occurs,  and  when  a  state- 
ment of  the  admissions,  either  in  whole  or  in  part,  would 
tend  to  concentrate  and  explain  the  real  question  to  be 
tried,  such  a  statement  is  usually  prefixed  to  the  Issue 
or  Issues.  Not  only  does  such  a  prefatory  statement  of 
admismons  narrow  the  question  for  trial,  but  it  also,  in 
most  oases,  has  the  effect  of  rendering  the  announcement 
of  the  question  itself  more  clear  and  intelligible.  Thus, 
in  the  case  of  a  Reduction  of  a  Deed  on  the  head  of  death- 
bed, the  Issue  is  usually  prefixed  by  an  admission  that 
the  pursuer  is  heir-at-law  of  the  granter,  and  this  has  the 
effect  of  making  one  Issue  suffice  in  place  of  two ;— *for  it  is 
obvious,  that  were  the  title  of  the  pursuer  not  expressly  ad- 
mitted, an  Issue  to  try  that  question  would  be  necessary,  as 
leading  to  the  other  and  remaining  question  of  death-bed. 
This  illustrates  the  advantage  of  an  admission  prefixed  to 
the  Issues,  in  the  way  of  narrowing  or  limiting  the  subject 
matter  for  trial.  Again,  and  in  order  to  illustrate  the  ad- 
vantage of  admissions,  as  elucidating  the  matter  for  enquiry, 
reference  may  be  made  to  that  numerous  class  of  oases 
where  the  Issue  is  simply  one  of  resting-owing.  In  such 
cases  it  would  frequently  be  difficult,  without  the  aid  of  pre- 
fixed admissions,  to  exhibit,  in  clear  and  concise  terms,  the 
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nature  of  the  subject  in  dispute.  Thua,  in  the  case  of  an 
action  brought  for  recovery  of  an  account  incurred  by  the 
defender,  on  the  employment  of,  and  under  a  contract  with 
the  pursuer,  a  prefatory  admifision  of  the  particular  em- 
ployment or  contract,  while  it  narrows,  at  the  sametime  in^ 
dicates  in  a  form  the  simplest  and  most  satisfactory,  the  na- 
ture of  the  subject  matter  for  trial. 

It  has  been  disputed  however,  whether  any  admission  can 
be  prefixed  to  the  Issues  without  the  express  consent  of  both 
parties,  even  where  the  desired  admission  has  been  already 
made  in  the  Record.  In  one  case*  where  this  point  was 
agitated,  the  Court  would  appear  to  have  had  no  doubt  of 
the  expediency  of  holding,  that  admissions  made  in  the  Re- 
cord may  be  prefixed  to  the  Issues,  whether  the  parties 
consented  to  it  or  not,  but  they  had  no  occasion  authoritsr 
tively  to  settle  the  point,  as  the  parties  agreed  that  such  a 
course  should  be  followed.  But  why  should  there  be  any 
hesitation  on  the  subject?  The  prefatory  admissions  are 
just  as  much  part  of  the  case  for  trial,  as  the  question 
which  follows  them ;  and  it  is  difficult  to  see  how  any 
party  can  justly  complain  of  being  held  bound  by  his  deli- 
berate admissions  on  record.  In  practice,  however,  in  the 
Issue  Chamber,  prefixed  admissions  are  never  inserted  ex- 
cept with  the  consent  of  both  parties. 

Besides  prefixing  to  the  Issues  matters  of  admission,  it 
is,  in  certiun  cases,  usual  and  expedient  to  append  to  the  Is- 
sues other  matters  in  the  form  of  a  schedule.  Thus,  in  all 
actions  of  damages,  where  a  round  or  random  sum  is  con- 
cluded for,  which  falls  to  be  assessed  by  the  Jury,  the  amount 
demanded  by  the  pursuer  is  appended  to  the  Issue  or  Issues. 
In  other  cases,  again,  where  the  subject  of  enquiry  relates  to 
a  variety  of  difiPerent  documents  or  articles  which  require  to 
be  particularly  founded  on  in  the  questions  for  the  Jury,  in 
place  of  embodying  them  in  the  Issues,  and  so  lengthening 

*  Swaynoi  87tli  June  1886.  18  8h«  p.  1008. 
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them  out  in  an  unusual  degree,  they  are  appended  in  the 
form  of  a  schedule.  Thus,  in  an  action  of  damages  for  a 
libel,  founded  on  a  variety  of  lengthy  passages  in  a  book  or 
newspaper,  in  place  of  quoting  these  passages  ad  longum  in 
the  Issues,  it  may  be  found  to  be  more  convenient  to  refer 
to  them  as  in  a  schedule  annexed.  In  short,  wherever  the 
form  of  a  schedule  appended  to  the  Issues,  would  obviously 
tend  to  relieve  them  of  obscurity  or  minute  and  lengthy  de- 
tail, such  an  expedient  may  with  propriety  be  resorted  to. 


CHAPTER  VI. 

OF  THE  CAUSES  IN  WHICH  AN  ISSUE  OR  ISSUES  ARE  SENT  TO 

A  JURY  FOR  TRIAL. 

This  is  not  a  topic  which  requires  to  be  enlarged  on  here. 
It  has  been  fully  treated  of  elsewhere.*  At  the  sametime, 
and  as  the  question  is  sometimes  mooted  in  the  course 
of  the  framing  of  the  Issues — ^how  far  the  case  is  one  fitted 
for  trial  by  a  Jury,  a  few  observations  on  the  subject  may 
not  be  misplaced. 

Certain  classes  of  actions  must,  by  statutory  enactment, 
be  sent  to  a  Jury  for  trial  ;'t'  and  as  no  discretionary  power 
in  relation  to  such  actions  has  been  left  with  the  Court, 
there  is  of  course  no  room  for  discussion  in  so  far  as  they 
are  concerned.  But  it  is  also,  under  the  statutes  applicable 
to  the  institution  of  Jury  trial,  in  the  power  of  the  Court, 
although  not  imperative  on  them,  to  appoint  almost  every 
case  that  is  found  to  turn  on  disputed  facts,  to  be  submit- 
ted to  a  Jury ;  and  the  leaning,  always  strong,  has  been 
daily  encreasing  to  resort  to  this  mode  of  trial. 

At  one  time,  it  would  appear  to  have  been  thought  ad- 
visable in  reductions  of  services,  where  additional  proof  was 

*  MacfarUne's  Praetioe  of  the  Coart  io  Jury  Caoiet.     Part  I.  Cap.  II. 
t  50  Geo.  111.  cap.  35,  and  6  Geo.  IV.  cap.  180. 
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offered  by  both  or  either  of  the  parties,  to  appoint  it  to  be 
taken  on  commission  rather  than  to  remit  the  whole  case  for 
trial  by  a  Jury.*  But  probably,  there  would  be  no  hesita- 
tion now,  even  in  such  questions,  at  once  to  send  the  whole 
matter  to  a  Jury,  seeing  that  in  a  recent  case  of  this  de- 
scription, the  House  of  Lords  remitted  back  to  the  Court 
of  Session  to  direct  the  appropriate  Issue  or  Issues,  compre- 
hending the  whole  points  in  dispute,  to  be  sent  to  a  Jury, 
and  that,  notwithstanding  of  a  proof  by  commission  having 
been  previously  allowed  and  adduced  without  objection  on 
either  side.  The  case  referred  to  was  accordingly  afterwards 
tried  by  a  Jury  on  Issues  settled  by  the  Court  under  the  re- 
mit from  the  House  of  Lords.-f  A  distinction  however  may 
be  taken  between  reductions  of  services  which  have  been 
carried  through  ex  parte,  and  of  services  in  which  both  the 
competing  parties  have  appeared,  and  regularly  maintained 
and  contested  their  respective  rights  and  interests.  If  ad- 
ditional evidence  were  allowed  at  all  in  cases  of  the  latter 
description,  it  would  probably  be  limited  and  directed  to  be 
taken  on  commission. 

In  some  cases  where  the  evidence  was  likely  to  be  of  an 
exclusive  character,  or  closely  connected  with  some  particu- 
lar science  or  art,  the  Court,  in  place  of  remitting  to  a  Jury, 
have  rather  appeared  to  have  been  disposed  to  remit  to  a 
Commissioner  to  take  the  necessary  proof,  or  to  a  person  of 
skill  to  report  on  the  disputed  points.^  But  even  in  such 
cases  the  Court  would  probably  now  exhibit  a  different 

*  Andertoti^  18th  June  1834.  13  Sb.  p.  729;  and  OJkers  &f  State,  4th 
July  1835.  18  Sh.  p.  1044. 

t  WattoH,  10th  May  1836.  14  Sh.  p.  734.  Report  of  Appeal,  27tb  Augost 
1835.     Scottish  Jurist,  vol.  Til.  p.  94. 

t  Craurfurd,  8d  Febraary  18S4.  2  Sh.  p.  667.  Affirmed  23d  May  1826. 
a  W.  Ic  S.  p.  354.  Robertton,  11th  March  1834.  12  Sb.  p.  544.  BuckatuMt 
17th  December  1836.  15  8h.  p.  886.  Kerr,  lOth  March  1837.  15  Sb.  p. 
784.  Botwett,  Ist  June  1838.  16  8b.  p.  1086.  MagUiratet  of  Glaegow,  16th 
November  1889.  2  D.  B.  &  M.  p.  61.  CleUatid,  18th  January  1839.  2  D.  B. 
k  M.  p.  344.     Bamet,  16Ui  January  1840.  2  D.  B.  &  M.  p.  337. 
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manifestation,  in  consequence  of  a  recent  judgment  in  the 
House  of  Lords,  by  which  an  interlocutor  of  the  Court  of 
Session,  appointing  a  proof  to  be  taken  on  commission,  was 
reversed,  and  a  trial  by  Jury  ordered.* 

The  numerous  examples  of  Issued  in  the  following  pages, 
arising,  as  they  do,  out  of  almost  every  class  and  descrip- 
tion of  action,  demonstrate  very  forcibly,  that  Jury  trial  is 
now  of  very  extensive  application  in  this  Oountry. 

*  Botweit,  S8d  April  1689.  M*L.  &  R.  App.  Caiet,  p.  136. 
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CHAPTER  I. 

OF  THE  STRUCTURE  OF  ISSUES  IN  ACTIONS  FOR  SLANDER 

GENERALLY. 


The  pointB  which  require  to  be  particularly  attended  to 
in  framing  an  Issue  or  Issues  for  the  trial  of  questions  of 
this  description  are,— besides  the  relevancy  and  sufficiency 
in  law  of  the  averments  on  record,  which  in  all  classes  of 
actions  form  the  first  consideration,— the  following,— 1.  Ad- 
missions to  be  prefixed  to  the  Issues.  2.  Quotation  of,  or 
reference  to  the  passages  or  words  specially  founded  on  as 
containing  the  libellous  or  defamatory  matter.  3.  Places, 
dates,  and  persons.  4.  Mode  of  stating  and  interpreting  the 
inuendoes  under  the  form  of  which  the  libel  or  defamation 
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may  have  beon  conveyed.     5.  Connter  Isaues  for  the  de- 
fender. 

1.  Admittiffnt.  Some  general  observations  have  been  al- 
ready made  on  the  enbject  of  prefixing  admiesiona  to  the 
Isanes,  and  ae  to  whether  this  can  be  done  from  the  state- 
ments in  the  Record,  independently  of  any  special  consent 
of  the  parties.*  The  advantage  of  admissions  in  questions 
of  libel  and  defamation  is  obvious.  In  the  ordinary  case,  for 
example,  of  an  action  for  a  libel  in  a  Newspaper  or  Maga- 
zine, ogtunst  the  publisher,  printer,  and  author,  or  any  of 
these  parties,  unless  the  connection  of  the  defender  with  the 
libel,  and  the  particular  position  and  character  of  the  parties, 
be  made  matter  of  prefatory  admiauon,  these  points  would 
require  to  be  sent  to  the  Jury  in  the  shape  of  Issues. 

In  general,  there  is  no  dispute  about  the  identity  of  the 
printer,  publisher,  or  author  of  a  libel, — the  substantial 
question  turning  on  its  application  and  effect ;  and  a^icord- 
ingly,  in  most  cases  of  this  description,  the  Issue  is  prefixed 
with  an  admission  of  the  defender's  peculiar  position,  and 
his  connection  with  the  matter  complained  of.  The  peculiar 
position  or  status  of  the  pursuer  may  also,  with  equal  ad- 
vantage, be  made  matter  of  admi§sion,  as  illustrated  by 
several  of  the  examples  which  follow.  Besides  being  con- 
ducive to  the  saving  of  expense  and  trouble  at  the  trial,  as 
well  as  in  the  preparation  for  the  trial,  prefatory  admissions 
tend  greatly  to  the  clearness  and  concentration  of  the  sub- 
stantial question  in  dispute. 

Where  counter  Issues  are  taken  by  the  defender,  they 
may  also  be  prefixed  by  admissions,  in  the  same  way  as  the 
Issues  for  the  pursuer. 

2.  Quotaiion  of,  or  refer&nce  to  the  Libellous  or  Defamatory 
it'ortb.  In  actions  for  defamation  or  verbal  slander,  the 
ivords  complfuned  of  are  always  put  in  Issue  with  as  much 

'  Supra,  p.  aS-^. 
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exactness  and  precision  as  possible.  In  actions  again,  for 
libel  or  written  slander,  the  passages  specially  founded  on 
by  the  porsuer,  and  in  relation  to  which  the  Issues  are  fram- 
ed, are  always  either  quoted  iMrhatim  et  Uieratim  in  the  Is- 
sues themselves,  or  referred  to  as  annexed.  This  is  neces- 
sary in  order  to  prevent  any  misconception  or  mistake  as 
to  the  particular  matter  in  regard  to  which  the  parties. are 
contending.  It  frequently  happens  that  the  pursuer  of  an 
action  for  a  libel  or  for  defamation,  founds  in  his  summons, 
and  also  in  his  subsequent  pleadings,  on  matter  as  libellous 
and  defamatory,  which  afterwards,  when  the  Issues  come  to 
be  settled,  is  either  given  up,  or  ascertained  not  to  be  rele- 
vant. 

3.  PhceSj  dates^  and  persons. — In  order  that  the  defender 
may  have  due  notice,  and  be  prepared  at  the  trial,  it  is  ne- 
cessary to  set  forth  in  the  Issues,  with  accuracy  and  preci- 
sion, the  places  where,  the  dates  when,  and  the  persons  to 
whom,  the  alleged  slander  has  been  uttered.  Any  mistake 
in  these  particulars  may  very  materially  afiect  the  case,  as 
no  evidence  will  be  allowed  to  be  adduced  at  the  trial  which 
does  not  strictly  apply  to  the  matter  set  forth  in  the  Issues. 
Patersan^  7tb  June  1830 ;  5.  M.  281.  Cidlen  or  Mackenzie^ 
14th  March  1832 ;  10.  S.  497. 

4.  Inttendoss.-^AB  slander  seldom  presents  itself  in  the 
language  of  direct  attack,  it  becomes  necessary,  where  the 
form  of  inuendo  or  insinuation  has  been  assumed,  for  the 
pursuer  of  an  action  for  libel  or  defamation,  to  set  out  the 
precise  nature  of  the  charge  which,  he  avers  and  undertakes 
to  establish,  was  really  and  truly  intended  to  be  made  against 
him.  The  Issue  must  in  this,  as  in  other  respects,  be  in 
accordance  with  the  averments  on  record.  It  therefore  fol- 
lows that  no  interpretation  of  an  inuendo  can  be  introduced 
into  the  former  which  is  not  warranted  by  the  latter.  And 
unless  the  inuendo,  as  appearing  from  the  interpretation 
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averred  <m  record,  10  of  such  a  nature,  and  made  in  such  a 
form,  as  to  be  relevant  and  sufficient  in  law  to  sustain  the 
action,  no  Issue  can  be  granted  at  all.  Truly,  therefore, 
the  consideration  of  the  inuendo,  or  rather  its  interpreta- 
tion, applies  to  the  Record  and  not  to  the  Issues — for,  as- 
suming that  the  Record  is  in  this  respect  unobjectionable, 
all  that  requires  afterwards  to  be  done,  is  to  transfer  the 
interpretation  of  the  inuendo  from  the  Record  to  the  Issues* 
And,  on  the  other  hand,  if  the  Record  is  in  this  respect  ir- 
relevant or  defective,  no  Issue  can  be  granted.  A  great 
variety  of  illustration  of  the  interpretation  of  inuendoes  is 
afforded  by  the  examples  of  Issues  which  follow.  It  will  be 
observed  that  the  nature,  interpretation,  and  effect  of  an 
inuendo,  depends,  more  or  less,  on  the  character,  status,  and 
position  of  the  party  libelled  or  defamed,  and  the  peculiar 
circumstances  in  which  the  libel  or  defamatory  matter  has 
made  its  appearance.  It  may,  and  does  sometimes  happen 
however,  that  the  slanderous  words  are  so  plain  and  direct, 
and  so  clearly  actionable,  that  it  is  unnecessary  to  set  out 
in  the  Record  any  interpretation  of  them,  and  of  course, 
in  such  cases,  the  slanderous  words  themselves  form  the 
Issue. 

5.  Cowmter  Isstiesfor  the  Defender, — There  are  four  situa- 
tions in  which  the  defender  in  an  action  for  slander  may  be 
entitled,  and  may  find  it  adviseable,  to  take  a  Counter 
Issue.  1«^,  Where  he  justifies,  or  pleads  the  Veritas  eonvicii. 
2ditfy  Where  he  founds  on  facts  and  circumstances  to  make 
out  eompensatio  injtmarum.  Sdly,  Where  he  maintains  his 
right  to  have  acted  in  the  way  charged  against  him,  in  re- 
spect of  privilege.  And,  4th,  Where  his  defence  is  founded 
on  a  waiver  or  discharge  of  the  grounds  of  action. 

(1.)  Veritas  CaimciL — It  is  a  settled  rule,  that,  to  entitle 
a  defender  to  an  Issue  or  Issues  in  justification,  he  must 
have  set  forth  in  the  Record  the  facts  on  which  he  is  to 
found,  with  the  same  minuteness  and  precision  as  to  time. 
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place,  and  other  circunuitances,  as  if  he  had  been  purBuer. 
And  it  18  a  rule  equally  settled,  that  no  proof  of  the  v&ntae 
eanffieii  can  be  allowed  to  a  defender  at  the  trial,  without 
an  Issue  or  Issues  specially  taken  to  that  effect. — Scott^ 
26th  June  1821 ;  2  M.  p.  ^Q.—Brodie,  20th  January  1836 ; 
14  S.  p.  267. 

(2.)  ComjpefMOtio  Injwriarvm, — ^This  plea  also  requires  a 
separate  Issue  on  the  part  of  the  defends ;  and  to  lay  the 
foundation  of  such  an  Issue,  the  defender  must  set  forth,  in 
due  and  relevant  form,  facts  and  circumstances  sufficient  to 
raise  the  plea. — Goddard  amd  Co,  4th  Nov.  1816 ;  1  M.  p. 
156.— JStff^arflb,  23d  Dec.  1823 ;  3.  M.  p.  375,  a  seq.  An 
example  of  an  Issue  of  compensatio  injuriarum  is  afforded  by 
the  case  of  Tytler  v.  M^-Intosh^  No.  1,  infra.  But  although 
it  is  competent  to  raise  and  maintain  the  plea  of  compensatio 
in  defence  to  an  action  for  slander,  this  course  is  seldom 
followed  in  practice.  It  is  found  to  be  much  more  advise* 
able  for  a  defender  who  has  grounds  for  such  a  plea,  to  in* 
stitute  a  separate  and  independent  action  at  his  own  in* 
stance.  Under  separate  counter  actions  the  respective 
rights  of  parties  can  be  much  more  satisfactorily  explicated 
than  where  they  are  mixed  up  and  set  off  against  each  other 
in  one  and  the  same  process.  Accordingly  Issues  of  annr 
peniotio  mjuriarwn  are  now  unknown  in  practice. 

(3.)  Privileged  Cases. — It  is  frequently  a  question  of  great 
nicety  and  difficulty  to  determine,  whether'  the  defender  u^ 
or  is  not,  entitled  to  maintain  the  plea  s>i  privilege.  Where 
it  appears  on  the  (ace  of  the  pursuer^s  own  averments,  that 
the  defender  acted  in  the  discharge  of  a  public  or  official 
duty,  or  otherwise  in  the  exercise  of  a  legal  and  undoubted 
right,  and  did  not  voluntarily  and  gratuitously  put  himself 
forward  in  a  matter  in  which  he  had  no  proper  concern,  in 
order  to  gratify  some  private  motive  or  feeling,  he  is  entitled 
to  a  greater  measure  of 'protection  than  the  wrong  doer  in 
an  otiioBxy  case  of  slander.  He  is,  in  short,  held  to  stand 
in  a  privileged  situation.    And  therefore,  to  subject  him  in 
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liability,  the  pursuer  must  specially  aver,  and  undertake  to 
establish,  that  he  acted  maliciously.  Where,  accordingly, 
the  case  is  held  to  be  of  the  privileged  class,  either  malice 
is  expressly  charged  in  the  Issue,  or  some  other  form  of  ex- 
pression is  used,  which  has  the  effect  of  throwing  on  the 
pursuer  the  onus  of  proving,  not  only  that  the  matter  com- 
plained of  was  in  itself  false  and  injurious,  but  also,  that  the 
defender  had  been  moved  by  malice,  or  had  otherwise  over- 
stepped the  limits  of  his  right,  and  acted  in  violation  of  his 
duty.  The  cases  which  are  more  particularly  held  to  be 
privileged  will  be  afterwards  adverted  to,  and  illustrated  in 
separate  Chapters  applicable  to  actions  against  Clergymen, 
Judges,  &c.  It  is  open,  however,  in  all  cases,  for  the  de- 
fender to  aver  such  facts  and  circumstances  as  will  entitle 
him  to  establish,  under  a  Counter  Issue  taken  by  and  for 
himself,  that  he  had  acted  in  the  discharge  of  some  right  or 
duty.  Thus,  in  Example  No.  XI.  in/ra^  the  defenders  would 
appear  to  have  taken  and  been  allowed  an  Issue,  under  which 
they  might  establish  their  privileged  situation,  and  so  obtain 
a  verdict  on  the  assumption  even  of  the  pursuer^s  case  being 
in  the  first  instance  sufficiently  made  out.  It  is  this  which 
marks  the  distinction  practically  observed  in  the  framing  of 
the  Issues,  between  cases  bearing  privilege  in  their  front, 
and  cases  which,  although  on  investigation  they  may  turn 
out  to  be  entitled  to  the  protection  of  privilege,  do  not  ne- 
cessarily OT  prima  facie  raise  any  such  presumption. 

(4.)  Waiver  or  discharge, — It  cannot  be  supposed  that 
in  many  cases  a  party,  after  discharging  or  waiving  his  claim, 
would  put  it  in  action.  But  where  such  a  thing  happens,  or 
where  the  defence  is  founded,  whether  well  or  not,  on  an 
alleged  waiver  or  discharge,  it  must  be  made  out,  where 
disputed,  under  an  express  Issue  taken  by  the  defender  to 
that  effect. 

With  these  general  remarks  the  following  examples  are 
given  of  Issues  in  ordinary  questions  of  slander.  It  is 
sufficient  in  such  cases  that  the  words  are  in  themselves 
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Oalumnious ;  they  ajce  presumptiane  juris^  both  false  and  mali- 
eious.  In  all  ordinary  cases  therefore,  of  slander,  where 
the  defender  does  not  appear  ex  facie  of  the  pleadings  to 
have  been  acting  in  the  discharge  of  a  public  duty,  or  in  the 
exercise  of  some  other  legal  right,  the  issue  is  simply  whe- 
ther the  words  complained  of  were  false  and  calumnious,  and 
to  the  loss,  injury,  and  damage  of  the  pursuer, — 


No.  I, 

I^ler  V.  Mackintosh,— 28th  May  1822. 

It  being  admitted  that  the  pursuer  is  Sheriff  and  Vice- 
Lieutenant  of  the  County  of  Inverness,  and  that  the  defen- 
der is  a  Justice  of  Peace  for  the  said  County  : 

Whether,  on  or  about  the  21st  day  of  June  1820,  the  defender 
did  write  and  send  to  Colonel  Francis  William  Grant, 
Lord  Lieutenant  of  the  County  of  Inverness,  a  letter  con- 
taining the  following  words,  viz.  "  That,"*^  &c.  and  whether 
the  whole,  or  any  part  of  the  said  words  are  of  and  con- 
cerning the  pursuer,  and  were  meant  and  intended  to 
represent,  and  do  falsely  and  injuriously  represent  the 
pursuer  as  capable  of  extremely  incorrect  things,  and  as 
lending  himself  to  objects  inconsistent  with  his  station 
and  his  duty, — or  as  joining  in  an  infamous  transaction, 
or  as  making  the  office  of  Justice  of  Peace  a  prize  for  de- 
gradation, to  the  injury  and  damage  of  the  said  pursuer  ? 

Whether,  on  or  about  the  11th  day  of  July  1820,  the  de- 
fender did  write  and  send  to  the  said  Colonel  Francis 
William  Grant  a  letter  containing  the  following  words,  or 
words  to  that  effect,  viz.  '*  It,*"  &c.  and  whether  the 
whole,  or  any  part  of  the  said  words,  are  of  and  concern- 
ing the  pursuer,  and  were  meant  and  intended  to  repre- 
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sent,  and  do  falsely  and  injuriously  represent  the  pursuer 
as  a  person  who  knowingly  and  improperly  recommended 
persons  of  abandoned  character  to  be  Justices  of  the 
Peace,  on  account  of  their  laxity  of  principle — or  who 
neglected  his  duty  and  supported  abuses — or  who  was 
engaged  with  the  greatest  culprits  about  Inverness  in 
the  management  of  a  newspaper  conducted  in  the  most 
unprincipled  manner,  or  who  acted  as  a  political  agent, 
or  who  betrayed  his  trust  and  violated  his  oath  as  a 
Commissioner  of  Property  Tax,  by  imposing  tax  on 
<f  200  as  the  income  of  an  individual,  knowing  that  that 
individual  was  possessed  of  a  much  larger  fortune— or 
who  sanctioned  gross  fraud  and  oppression,  or  was  noto- 
riously guilty  of  the  grossest  fraud,  and  was  not  a  man 
of  ordinary  honesty,  to  the  damage  and  injury  of  the 
said  pursuer ! 

Whether,  about  the  23d  day  of  May  1820,  the  defender 
did  write  and  send  to  the  Bight  Honourable  Charles 
Grant,  Member  of  Parliament  for  the  said  County,  a  let- 
ter containing  the  foUowing  words,  or  words  to  that  ef- 
fect, viz.  "  If,"  &c.  And  Whether  the  whole,  or  any  part 
of  the  said  words,  are  of  and  concerning  the  pursuer, 
and  were  meant  or  intended  to  represent,  and  do  falsely 
and  injuriously  represent  the  pursuer  as  having,  from 
corrupt  and  improper  motives,  been  accessary  to  the 
appointment  of  improper  persons  to  be  Justices  of 
Peace  in  the  County  of  Inverness,  or  as  having  been 
accessary  to  an  unjust  selection  of  persons  to  be  Justices 
of  the  Peace,  and  exclusion  of  persons  from  the  roll  of 
Justices  of  Peace  for  the  said  County,  to  the  injury  and 
damage  of  the  said  pursuer ! 

Whether,  on  or  about  the  7th  day  of  July  1820,  the  defen-* 
der  did  write  and  send  to  the  said  Charles  Grant  a  letter 
containing  the  following  words,  or  words  to  that  effect, 
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viz.  **  The,^  &c.  And  Whether  the  whole,  or  any  part 
of  the  said  words,  are  of  and  concerning  the  pursuer,  and 
were  meant  and  intended  to  represent,  and  do  falsely  and 
injuriously  represent  the  pursuer  as  a  man  of  abandoned 
principles,  and  unworthy  of  public  trust,  to  the  injury 
and  damage  of  the  said  pursuer  i 

Whether,  on  or  about  the  2lBt  day  of  September  1820,  the 
defender  did  write  and  send  to  the  said  Charles  Grant  a 
letter  containing  the  following  words,  or  words  to  that 
effect,  viz,  "  I,^  &c.  And  Whether  the  whole,  or  any 
part  of  the  said  words,  are  of  and  concerning  the  pursuer, 
and  were  meant  and  intended  to  represent,  and  do  falsely 
and  injuriously  represent  the  pursuer  as  having,  from  im- 
proper motives,  been  accessary  to  the  appointment  of  im- 
proper persons  to  be  Justices  of  Peace,  or  of  attempting 
to  verify  by  signatures,  self-evident  falsehoods  in  favour 
of  local  abusei»-— or  of  having  sacrificed  the  interest  of  the 
country  to  favour  the  interest  of  the  lawyers,  to  the  in- 
jury and  damage  of  the  said  pursuer ! 

Or, 

It  being  admitted  that  a  meeting  of  certain  persons,  inhabi- 
tants of  Inverness  and  its  vicinity,  was  held  at  Inverness 
upon  the  80th  day  of  March  1818,  and  that  resolutions 
were  entered  into  by  the  said  meeting  which  contained 
the  following  words,  viz.  "  That,''  &c. 

Whether  the  whole,  or  any  part  of  the  said  words,  are  of 
and  concerning  the  defender,  and  were  meant  and  in- 
tended to  hold  up,  and  do  falsely,  injuriously,  and  calum- 
niously  hold  up  and  represent  the  defender  as  having 
made  a  publication  to  vilify  the  chief  magistrate  of  Inver- 
ness, or  as  having  made  allegations  wholly  calumnious 
and  false,  or  as  being  a  person  guilty  of  anonymous 
malignity,  or  as  not  having  dared  to  put  his  name  to 
Henderson's  productions.     And,  Whether  the  pursuer 
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agreed  to  or  signed  the  said  resolutions ;  and  Whether 
the  said  resolutions  were  afterwards  published  ;  and 
Whether  the  pursuer  was  one  of  a  deputation  from  the 
meeting  aforesaid,  who,  on  or  about  the  3d  day  of  April 
1818,  waited  upon  and  presented  the  said  resolutions  to 
Provost  Robertson  ? 

Damages  laid  at  <£*5000. 


No.  II. 
Hamilto7i  v.  Stevenson, — 5th  June  1822. 

It  being  admitted,  that  during  the  months  of  April,  May, 
and  June  in  the  year  1821,  the  defender  was  printer  and 
publisher  of  a  certain  periodical  called  the  Beacon. 

It  being  also  admitted  that  the  sixteenth  number  of  said 
paper  was  printed  and  published  at  Edinburgh  on  the  21st 
day  of  April  in  the  year  aforesaid ;  Whether  the  said  num- 
ber contains  the  following  words  and  figures  ?  "  Burgh,*^  &c. 

Whether  the  whole,  or  any  part  of  the  aforesaid  words,  are 
of  and  concerning  the  pursuer,  and  are  meant  and  in- 
tended to  hold  up,  and  do  hold  up  the  character  and  con- 
duct of  the  pursuer  to  discredit  and  contempt,  and  were 
meant  and  intended  to  bring  his  loyalty  and  attachment 
to  his  Majesty  and  to  the  Constitution  into  doubt  and 
question,  by  falsely  and  injuriously  accusing  and  repre- 
senting the  pursuer  as  being  guilty  of  presumption,  or  of 
purposely  creating  groundless  discontent  among  the  lower 
orders — of  being  a  worker  of  public  mischief,  or  of  being 
an  enemy  to  the  happiness  of  the  lower  orders,  or  of  try- 
ing to  place  the  lower  orders  at  variance  with  their  rulers, 
or  leading  certain  persons  into  mischievous  and  extrava- 
gant folly,  to  the  loss  and  damage  of  the  said  pursuer ! 
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And  it  being  also  admitted  that  the  18th  number  of  the 
said  periodical  paper  was  printed  and  published  as  aforesaid, 
at  Edinburgh,  on  the  5th  day  of  May  of  the  year  aforesaid  ; 
Whether  the  said  paper  contained  the  following  words  and 
figures  ?  '•  Lord,'"  &c.     And, 

Whether  the  whole,  or  any  part  of  the  aforesaid  words,  are 
of  and  concerning  the  pursuer,  and  are  meant  and  in- 
tended to  hold  up  the  character  and  conduct  of  the  pur- 
suer to  discredit  and  contempt,   and  were  meant  and 
intended  to  bring,  and  do  bring  his  loyalty  and  attach- 
ment to  his  Majesty  and  to  the  Constitution  into  doubt 
and  question,  by  falsely  and  injuriously  accusing  the  pur- 
suer of  corresponding  for  improper  and  unconstitutional 
purposes,  with  people  of  low  character  on  political  sub- 
jects, or  of  opposing  Bills  in  Parliament,  merely  in  order 
to  acquire  popularity,  or  of  being  willing  to  open  a  cor- 
respondence with  any  person  who  can  be  prevailed  on  to 
enter  into  his  political  measures,  or  being  regardless  of 
his  high  birth,  or  of  corresponding  with  people  of  a  sus- 
picious cast  on  political  subjects,  or  of  having  procured 
from  a  person  of  the  name  of  Turner,  a  petition  com- 
plaining of  the  arbitrary  conduct  of  the  Lord  Advocate, 
or  having  induced  the  said  Turner  to  apply  to  Parlia- 
ment, or  of  being  the  noble  correspondent  of  Grail  radi- 
cals and   Strathaven  traitors,— or  of  having  called  in 
question  the  conduct  of  the  Lord  Advocate,  although  the 
conduct  of  that  public  officer  had  never  been  called  in 
question,  except  by  the  patrons  or  associates  of  crimes, 
to  the  injury  and  damage  of  the  pursuer  i 

It  being  farther  admitted,  that  the  nineteenth  number  of 
the  aforesaid  paper  was  printed  and  published  as  aforesaid, 
at  Edinburgh,  on  the  12th  day  of  May  in  the  year  afore- 
said; Whether  the  said  paper  contained  the  following 
words,  "  The,''  &c.     And, 
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Whether  the  whole,  or  any  part  of  the  aforesaid  words,  are 
of  and  concerning  the  pursuer,  and  are  meant  and  in- 
tended to  hold  up,  and  do  hold  up,  the  character  and 
conduct  of  the  pursuer  to  discredit  and  contempt,  and 
were  meant'  and  intended  to  bring,  and  do  bring  his 
loyalty  and  attachment  to  his  Majesty  and  the  Constitution 
into  doubt  and  question,  by  falsely  and  injuriously  stating 
and  setting  forth  that  the  pursuer  had  presented  to  the 
House  of  Commons,  a  petition  in  name  of  James  Turner, 
who  was  confined  for  high  treason ;  which  petition  was 
malicious,  and  not  the  complaint  of  Turner,  but  was  in 
truth  the  complaint  of  Lord  A.  Hamilton,  or  as  having 
so  far  degraded  himself  as  to  become  the  patron  of  sus- 
pected patriots,  to  the  injury  and  damage  of  the  pursuer. 

Whether  the  22d  number  of  the  aforesaid  paper  was  print- 
ed and  published  as  aforesaid  at  Edinburgh,  on  the  2d 
day  of  June  in  the  year  aforesaid ;  Whether  the  said 
paper  contains  the  following  words,  ^^  Lord,^  &c.    And 

Whether  the  whole,  or  any  part  of  the  aforesaid  words,  are 
of  and  concerning  the  pursuer,  and  are  meant  and  intend- 
ed to  hold  up,  and  do  hold  up  the  character  and  conduct 
of  the  pursuer  to  discredit  and  contempt,  and  are  meant 
and  intended  to  bring,  and  do  bring  his  loyalty  and  at- 
tachment to  his  Majesty  and  to  the  Constitution  into  doubt 
and  question,  by  falsely  and  injuriously  representing  the 
pursuer  as  being  imceasing  in  his  endeavours  to  bring 
himself  into  notice,  and  certainly  not  at  all  scrupulous  as 
to  the  means  of  doing  so,  to  the  injury  and  damage  of 
the  pursuer. 

Damages  laid  at  ^5,000. 
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No.  III. 
Alexander  v.  Macdanaldy — 15th  June  1826. 

It  being  admitted  that  the  purguer  is  a  Professor  of 
Greek  in  the  University  of  St.  Andrews,  and  that  the  de- 
fender is  and  was,  on  the  24th  of  March  1825,  printer  and 
publisher  of  the  newspaper  called  the  Dundee,  Perth,  and 
Cupar  Advertiser,— 

It  being  also  admitted  that  the  words  hereinafter  set  out 
were  printed  and  published  in  the  said  newspaper,  on  the 
said  24th  day  of  March  1825,  viz.  ''  Saint,""  &o. 

Whether  the  whole,  or  any  part  of  the  said  words,  are  of 
and  concerning  the  pursuer,  and  falsely  and  calumniously 
represent  the  pursuer  as  unfit  for  the  discharge  of,  or  as 
neglecting  his  duty  as  a  Professor,  to  the  injury  and 
damage  of  the  pursuer ; 

Or, 

Whether  at  the  time  aforesaid,  the  Greek  class  taught  by 
the  pursuer  was  in  a  state  of  insubordination ;  and 
Whether  the  pursuer  had  thus  lost  all  control  over  his 
students,  and  was  in  a  state  of  extreme  perplexity ! 

Damages  laid  at  £lfiOO. 


No.  IV. 

Fair  v.  Barelaf,  ^c.^^4th  July  18S3. 

It  being  admitted  that  the  pursuer  is,  and  prior  to  the 
16th  day  of  June  1832,  was  agent  at  Jedburgh  for  the 
British  Linen  Gompany^s  Bank,  and  that  on  the  said  day, 
and  subsequent  thereto,  the  defender,  James  Hooper  Daw- 
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son,  was  proprietor  and  editor  of  a  certain  newspaper  called 
the  Kelso  Chronicle,  and  that  the  defender,  Thomas  Bar- 
clay, was  printer  and  publisher  of  the  said  paper, — 

Whether  on  or  about  the  said  days,  there  was  printed  and 
published  in  the  said  Newspaper  the  following  words, 
according  to  the  meaning  herein  set  forth,  viz.  "  The,^  &c. 
and  Whether  the  whole,  or  any  part  of  the  said  words,  are 
of  and  concerning  the  pursuer,  and  are  false  and  calum- 
nious, and  to  the  loss,  injury,  and  damage  of  the  pur- 
suer! 

Or, 

Whether  on  a  day  between  the  16th  March  and  16th 
June,  1832,  the  pursuer  informed  David  Murdie,  a 
tenant  of  certain  fields,  the  property  of  the  pursuer,  that 
he  must  either  vote  for  the  said  Candidate,  or  flit  from 
the  said  fields ! 


Damages  laid  at  <f  1,000. 


No.  V. 


Bee  V.  Mart%ne^'-^2d  July  1833. 

It  being  admitted,  that  on  the  day  of 

the  defender  wrote  and  transmitt^  to  the  pursuer  a  letter 
containing  the  following  words,  viz.  "  Sir,^  &c. 

Whether  the  whole,  or  any  p^rt  of  the  said  words,  are  of 
and  concerning  the  pursuer,  and  falsely  and  injuriously 
represent  the  pursuer  as  having  stolen  the  defender's 
straw,  or  as  not  being  a  trust-worthy  person,  to  the  in- 
jury and  damage  of  the  said  pursuer  \ 

Or, 

Whether  in  a  straw-yard  in  the  town  of  Haddington,  pos- 
sessed jointly  by  the  pursuer  and  defender,  the  pursuer, 
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on  the  1st  day  of  June  1820,  or  on  divers  days  and  times 
in  the  course  of  the  said  month,  or  in  course  of  the  month 
of  July,  or  in  course  of  the  month  of  August,  aQ  in  the 
year  1820,  the  pursuer  did,  without  the  knowledge  or 
consent  of  the  defender,  or  without  any  authority  from 
him,  take  and  carry  off,  and  appropriate  to  himself  straw, 
bran,  riddlings,  or  cuttings  of  birch,  exclusively  the  pro- 
perty of  the  defender? 

Whether,  in  the  straw-yard  aforesaid,  on  the  1st  day  of 
February  1821,  or  on  divers  days  and  times  in  the  said 
month,  or  in  the  course  of  the  month  of  March,  or  in  the 
course  of  the  month  of  April,  all  in  the  year  1821,  the 
pursuer,  without  the  knowledge  and  consent  of  the  de- 
fender, or  without  any  authority  from  him,  did  take  and 
carry  off,  and  appropriate  to  himself  straw,  bran,  riddlings, 
or  cuttings  of  birch,  exclusively  the  property  of  the  de- 
fender ! 


Damages  laid  at  .f'SOO. 


No.  VI. 


Cwnpton  V.  Home^ — 2ldih  February  1832. 

It  being  admitted  that  the  letter  or  writing.  No.  3  of 
Process,  contains  calumnious  matter  calculated  to  injure  the 
character  and  feelings  of  the  pursuer,  Mrs.  Gompton, — 

Whether  on  or  about  the  8th  day  of  December  1830,  the 
defender  did  write  and  transmit  the  said  letter  or  writing  to 
thesaid  pursuer,  or  cause  the  same  to  be  written  and  trans- 
mitted to  the  said  pursuer,  or  did  transmit  the  same  to 
the  said  pursuer,  knowing  the  contents  thereof,  to  the  loss, 
injury,  and  damage  of  the  pursuers. 

Damages  laid  at  <f  10,000. 
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No.  VII. 

M'Kay  v.  Campbdl,—lSth  June  1833. 

Whether,  on  or  about  the  28th  day  of  November  1831,  the 
defender  did  write  and  publish,  or  cause  to  be  written  and 
published,  a  paper  containing  the  following  words,  or 
words  to  the  following  effect,  viz.  '*  Fort,^  &c.  And 
Whether  the  whole,  or  any  part  of  the  said  words,  are  of 
and  concerning  the  pursuer,  and  are  false  and  calunmious, 
and  held  up  the  pursuer  to  the  contempt  of  the  public,  to 
the  loss,  injury,  and  damage  of  the  pursuer ! 

Damages  laid  at  «£^1,500. 

No.  VIII. 

JUPFarlane  v.  M'Kechnie,—16th  January  1834. 

Whether  at  Falkirk,  on  or  about  the  23d  day  of  November 
1831,  the  defender  did  wrongfully  write  and  transmit  to 
the  pursuer  a  letter  containing  a  challenge  to  fight  a  duel, 
to  the  loss,  injury,  and  damage  of  the  pursuer  i 

Whether,  on  or  about,  the  said  23d  day  of  November  1831, 
the  defender  did  write  and  publish,  or  cause  to  be  written 
and  published,  by  placing  the  same  in  the  reading  or 
public  room  of  the  Bed  Lion  Inn,  Falkirk,  a  writing  or 
placard  containing  the  following  words,  viz.  ^'  Mr.^  &o. 
And  Whether  the  whole,  or  any  part  of  the  said  words, 
are  of  and  concerning  the  pursuer,  and  falsely  and  ca- 
lumniously  hold  up  the  pursuer  to  the  contempt  of  the 
public,  to  the  loss,  injury,  and  damage  of  the  pursuer. 

Damages  laid  at  ^1,000. 
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No.  IX. 

Bu8$eU  V.  Lumsd&ny — 2d  Februafy  1837. 

It  being  admitted  that  at  Mintlaw,  on  the  14th  Decem- 
ber 1835,  the  defender  did  put  up  and  publish  a  placard 
containing  the  following  words,  viz.  ^'  James,^  8ec.  And  on 
the  15ih  day  of  the  said  month  and  year,  did  put  up  and 
publish,  in  each  of  the  following  places  in  the  city  of  Aber- 
deen, viz.  the  news-room  of  the  County  Buildings  in  Union 
Street,  in  the  news-room  called  the  Athenaeum,  in  GasUe 
Street,  and  in  the  shop  of  Mr.  Laing,  perfumer  in  Union 
Street,  a  placard  containing  the  following  words,  viz.  ^^James,^ 
&c. — 

Whether  the  said  words,  or  any  of  them,  contained  in  the 
said  placard,  are  of  and  concerning  the  pursuer,  and  are 
£sJse  and  calunmious,  and  to  the  loss,  injury,  and  damage 
of  the  pursuer ! 

Damages  laid  at  £5,000. 


No.  X. 

WaddeU  v.  Foriyth,  ^e.—22d  June  1836. 

Whether  in  the  months  of  September,  October,  and  Novem- 
ber 1834,  or  any  of  them,  the  defenders,  or  any  of  them, 
did  compose,  or  write,  or  print,  or  did  cause  to  be  comr 
posed,  or  written,  or  printed,  certain  words  and  sentences, 
of  which  No.  4  of  process  is  a  copy ;  or  during  the  said 
months,  or  any  of  them,  did  publish  or  circulate  the  same 
in  the  towns  of  Airdrie  or  Hamilton,  or  neighbourhood 
thereof,  or  m  the  town  of  Glasgow,  or  neighbourhood 
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thereof ;  And  Whether  the  whole  or  any  part  of  the  said 
words  and  sentences  are  of  and  concerning  the  pursuer 
James  Waddell,  and  falsely  and  calumniously  represent 
the  pursuer  as  guilty  of  various  crimes,  or  as  having  been 
afflicted  with  insanity,  and  held  him  up  to  the  hatred, 
scorn,  ridicule,  or  contempt  of  his  neighbours,  to  the  in- 
jury  and  damage  of  the  puTBuer? 

Whether  at  the  time  or  times  aforesaid,  and  at  the  place  or 
places  aforesaid,  the  defenders,  or  any  of  them,  ^d  com- 
pose, or  write,  or  print,  or  cause  to  be  composed,  written, 
or  printed,  the  said  words  and  sentences,  of  which  No.  4 
of  process  is  a  copy,  and  did  publish  or  circulate  the  same 
as  aforesaid ;  and  Whether  the  whole,  or  any  part  of  the 
statements  contained  in  the  said  words  and  sentences,  are 
of  and  concerning  the  pursuer,  Margaret  Waddell,  and 
falsely  and  calumniously  impeach  her  chastity,  to  the  loss, 
injury,  and  damage  of  the  said  Margaret  Waddell. 

Joint  damages  laid  at  «£7)000. 


No.  XI. 

Peterkm  v.  Laing^  <S-c. — 9th  March  1837. 

It  being  admitted  that  James  Allan  MacGonochie,  Esquire, 
is,  and  since  the  year  1822,  has  been  SheriflF  or  SheriflP-De- 
pute  of  the  County  of  Orkney,  and  that  during  the  year 
1823,  the  pursuer  was  SheriflF-Substitute  of  the  said  county, 
until  his  appointment  was  recalled  by  the  said  James  Allan 
MacGonochie,  and  that  the  defenders  are,  and  during  the 
year  aforesaid,  were  Justices  of  Peace  and  Gommissioners  of 
Supply  for  the  said  county, — 

Whether,  on  or  about  the  beginning  of  the  year  1823,  the 
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defenders,  or  either  of  them,  did  wrongfully  enter  into  a 
scheme  to  deprive  the  pursuer  of  his  office,  and  did,  both  or 
either  of  them,  in  pursuance  of  the  said  scheme,  on  or  about 
the  3d  day  of  April  1823,  write  and  transmit,  or  cause  to 
be  written  and  transmitted  to  the  said  James  Allan  Mao- 
Gonochie,  the  card  or  letter  No.  141  of  process,  falsely 
representing  to  the  said  James  Allan  MacGonochie,  that 
the  pursuer  had  placed  himself  in  a  situation  of  disrespect 
with  the  respectable  inhabitants  of  the  said  county,  and 
had  so  misconducted  himself  as  to  disquaUfy  him  from 
discharging  properly  the  business  of  the  said  office,  and  to 
render  necessary  the  residence  in  the  said  county  of  the 
Sheriff-Depute,  to  the  loss,  injury,  and  damage  of  the 
pursuer  ? 

Whether,  in  pursuance  of  the  said  scheme,  the  said  Samuel 
Laing  did  compose  and  write,  or  cause  to  be  composed 
and  written,  and  did  lay,  or  cause  to  be  laid  before  Statu- 
tory meeting  of  Justices  of  Peace  and  Commissioners  of 
Supply  for  the  said  county,  held  at  Kirkwall  on  the  30th 
April  1823,  the  statement  No.  109  of  process;  and 
Whether  the  whole,  or  any  part  of  the  said  statements, 
are  of  and  concerning  the  pursuer,  and  falsely  represent 
the  pursuer  as  being  involved  in  personal  animosity  with 
the  principal  resident  heritors,  gentlemen,  and  respectable 
familieB  of  the  said  county,  and  the  town  of  Kirkwall,  to 
such  an  extent  that  it  was  impossible  that  the  business  of 
the  said  county  could  go  on  while  the  pursuer  remained 
in  the  said  office,  as  being  an  unfit  person  to  hold  the 
office  of  the  Sheriff-Substitute,  to  .the  loss,  injury,  and 
damage  of  the  pursuer  i 

Whether,  in  pursuance  of  the  said  scheme,  the  said  James 
Baikie,  defender,  did  wrongfully  assume  and  hold  out  the 
said  meeting  to  have  been  a  general  county  meeting,  and 
did,  on  or  about  the  1st  day  of  May  1823,  transmit  to  the 
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said  James  AOan  MacGonochie,  and  deposit  in  the  hands 
of  William  Watt  Bain,  Gerk  of  Supply,  the  said  state- 
ment containing  the  said  false  representations  of  and 
eoneeming  the  pursuer,  and  did  falsely  represent  to  the 
said  James  Allan  MacGonochie  that  the  said  statement 
contained  an  expression  of  the  sense  or  opinion  of  the  said 
county  as  to  the  character  and  conduct  of  the  pursuer,  to 
the  loss,  injury,  and  damage  of  the  pursuer ! 

Whether,  in  pursuance  of  the  said  scheme,  the  said  James 
Baikie  did,  on  or  about  the  12th  day  of  May  1823,  write 
and  transmit,  or  cause  to  be  written  and  transmitted  to 
the  said  James  AUan  MacGonochie,  a  letter  containing 
the  following  words,  or  words  to  the  following  effect,  viz. 
"  The,''  &c.  And  Whether  the  whole,  or  any  part  of 
the  said  words,  are  of  and  concerning  the  pursuer,  and 
falsely  represent  to  the  said  Sheriff-Depute,  that  the  judi- 
cial business  of  the  county  could  not  go  on  while  the  pur- 
suer held  the  office  of  Sheriff-Substitute,  to  the  loss,  in- 
jury, and  damage  of  the  pursuer ! 

Or, 

Whether,  on  aU  or  any  of  the  said  occasions  set  forth  in 
the  preceding  Issues,  the  defenders,  or  either  of  them, 
acted  in  discharge  of  their  or  his  duty,  or  exercise  of  their 
or  his  right  as  Gonvener  of  the  said  Gounty,  or  Freeholders, 
or  Justices  of  Peace,  Gommissioners  of  Supply,  or  heritors 
of  the  said  Gounty. 

Damages  claimed. 

Value  of  office,  <£3,164.  5s.  with  Interest. 
SokUitm  je2,000. 
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No.  XII. 

Maleohn  v.  Paul,—21$t  Mag  1839. 

It  being  admitted  that  on  the  27th  December  1838,  in  an 
action  by  the  pursuer  against  the  defender,  the  following 
Issues  came  on  for  trial,  viz. : — 

^^  Whether,  at  Edinburgh,  on  or  about  the  27th  day  of  Ja- 
nuary 1838,  at  a  meeting  of  the  creditors  of  one*  James 
Livingstone,  merchant  in  Newburgh,  and  in  presence  and 
hearing  of  John  Young,  John  Marshall,  David  Mony- 
penny  Adamson,  and  William  Anderson,  writers  in  Edin- 
burgh, or  any  of  them,  the  defender  did  falsely  and  ca- 
lumniously  say,  that  a  conspiracy  had  been  formed  against 
him  as  disgraceful  as  that  of  the  Glasgow  Cotton  Spin- 
ners, and  that  there  was  in  this  conspiracy  an  Elder  of  the 
Church  of  Scotland,  meaning  the  pursuer,  and  that  he 
had  entered  into  a  disgraceful  conspiracy  for  the  purpose 
of  injuring  the  defender,  or  did  falsely  and  calumniously 
use  or  utter  words  to  that  effect  and  meanin|^,  to  the  loss, 
injury,  and  damage  of  the  pursuer ! 

*"*•  Whether,  at  the  time  and  place  aforesaid,  and  in  presence 
and  hearing  of  the  persons  aforesaid,  or  any  of  them,  the 
defender  did  falsely  and  calumniously  say  that  the  pursuer 
was  a  danmed  brute,  meaning  that  the  pursuer  was  un- 
worthy of  holding  i;he  position  of  a  person  of  respectable 
character,  or  the  station  of  an  Elder  of  the  Church  of 
Scotland,  or  of  a  gentleman,  or  did  falsely  and  calumnir 
ously  use  or  utter  words  to  that  effect  and  meaning,  to 
the  loss,  injury,  and  damage  of  the  pursuer  ! 

^^  Whether,  at  the  time  and  place  aforesaid,  and  in  presence 
and  hearing  of  the  persons  aforesaid,  or  any  of  them,  the 
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defender  did  falsely  and  calunmiously  say,  that  the  pur- 
suer was  a  hollow-hearted  deceitful  vagabond,  or  did 
falsely  and  calunmiously  use  or  utter  words  to  the  efiSsct 
and  meaning  aforesaid,  to  the  loss,  injury,  and  damage  of 
the  pursuer.  Damages  laid  at  «£500.  (Signed)  Jam£3 
W.  MoNCBiEFF.— 23d  November  1838.^ 

Whether,  when  the  said  Issues  came  on  for  trial,  the  fol- 
lowing Minute  was  given  in  by  the  counsel  for  the  parties, 
and  sanctioned  by  the  Court. — '^  Edinburgh,^  &c. 

Whether,  on  or  about  the  29th  of  December  1838,  the  de- 
fender, by  himself  or  another,  or  others,  did  print  and 
publish  in  the  Newspapers  called  the  Edinburgh  Evening 
Gourant,  the  Scotsman,  Caledonian  Mercury,  and  the 
Edinburgh  Evening  Post,  or  any  of  them,  the  following 
letter,  viz. : — "  Damages,**^  &c. 

And  Whether,  in  the  said  letter,  the  defender  reiterated 
or  re-asserted  all  or  any  part  of  the  charges  or  statements 
contained  in  the  said  Issues !  and  Whether  the  same  are 
of  and  concerning  the  pursuer,  and  are  false  and  calum- 
nious, and  to  the  loss,  injury,  and  damage  of  the  pursuer! 

Damages  laid  at  <f  1,000. 


No.  XIII. 

Greenshields  v.  DalzM^ — 2XHh  December  1839. 

It  being  admitted  that  during  the  years 
the  pursuer  was  arbiter  in  a  question  submitted  to  his  de- 
cision by  the  defender  and  Messrs.  Johnston,  engravers  in 
Edinburgh,-** 
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Whether,  at  Edinburgh,  on  or  about  the  28th  day  of  Oc- 
tober 1836,  the  defender  did  write  and  transmit,  or  cause 
to  be  written  and  transmitted  to  the  pursuer  a  letter, 
containing  the  foUowing  words,  or  words  to  the  following 
effect,  according  to  the  meaning  hereinafter  set  forth, 
viz.  ^^  Let,^  &c.  And  Whether  the  whole,  or  any  part 
of  the  said  words,  are  of  and  concerning  the  pursuer,  and 
are  false  and  calumnious,  and  to  the  loss,  injury,  and 
damage  of  the  pursuer  i 

Whether,  on  or  about  the  8th  day  of  December  1836,  the 
defender  did  write  and  transmit,  or  cause  to  be  written 
and  transmitted  to  the  pursuer  a  letter,  containing  the 
following  words,  or  words  to  the  following  effect,  accord- 
ing to  the  meaning  hereinafter  set  forth,  viz.  ^^  I,^  &c. 
meaning  thereby  that  the  pursuer,  as  referee  aforesaid, 
industriously  sought  opportunities,  in  course  of  the  re- 
ference, for  committing  wanton  injury  against  the  de- 
fender. And  Whether  the  whole,  or  any  part  of  the  said 
words,  are  of  and  concerning  the  pursuer,  and  are  false 
and  calumnious,  and  to  the  loss,  injury,  and  damage  of 
the  pursuer  I 

Whether,  on  or  about  the  19th  day  of  October  1837,  the  de- 
fender did  write  and  transmit,  or  cause  to  be  written  and 
transmitted  to  the  pursuer  a  letter,  containing  the  follow- 
ing words,  or  words  to  the  following  effect,  according  to 
the  meaning  hereinafter  set  forth,  viz.  ^'  After,**^  &c.  And 
Whether  the  whole,  or  any  part  of  the  said  words,  are 
of  and  concerning  the  pursuer,  and  are  false  and  calumr 
nious,  and  to  the  loss,  injury,  and  damage  of  the  pur- 
suer! 

Damages  laid  at  j&2,000. 
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No.  XIV. 


MorrU  V.  King,— 7th  Jvify  1840. 

Whetiier,  on  or  about  the  4th  day  of  March  1840,  the  de- 
fender did  write  and  transmit,  or  cause  to  be  written  and 
transmitted  to  the  pursuer  a  letter,  containing  the  follow- 
ing words,  or  words  to  the  following  effect,  viz.  "  Sir,'*'  &c. 
And  Whether  the  whole,  or  any  part  of  the  said  words, 
are  of  and  concerning  the  pursuer,  and  are  false  and  ca- 
lumnious, and  to  the  loss,  injury,  and  damage  of  the 
pursuer? 

Damages  laid  at  <£^1,000. 


No.  XV. 

Walker  v.  Amots, — 4#A  July  1820. 

Whether,  on  or  about  the  20th  day  of  November  1818,  at  a 
general  meeting  held  at  Auchtermuchty,  of  the  creditors 
of  the  Town  of  Auchtermuchty,  and  in  the  hearing  of  the 
said  creditors  and  others,  the  defender,  David  Amot, 
did  falsely  and  injuriously  allege  or  say,  that  the  pursuer 
had  falsified,  vitiated,  or  forged  vnritings,  and  particular- 
ly the  minutes  of  former  meetings  of  the  creditors  of  the 
said  Town,  or  did  use  words  and  expressions  to  that 
effect,  to  the  injury  and  damage  of  the  said  pursuer  ? 

Whether,  at  the  time  and  place  aforesaid,  the  defender, 
John  Amot,  did,  in  the  hearing  of  the  said  creditors  and 
others,  use  the  same,  or  similar  words  and  expressions  to 
those  aforesaid,  or  did  afi&rm  that  the  allegations  made 
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as  aforesaid  by  the  other  defender  were  true,  to  the  in- 
jury and  damage  of  the  said  pursuer ! 

Whether,  on  or  about  the  26th  day  of  December  1818,  at 
an  adjourned  meeting  held  at  the  said  Town  of  the  said 
creditors,  and  in  hearing  of  the  said  creditors  and  others, 
the  defender,  David  Amot,  did  falsely  and  injuriously 
allege  or  say  that  the  pursuer  had  falaified,  vitiated,  or 
forged  writings,  and  particularly  the  minutes  of  former 
meetings  of  the  creditors  of  the  said  Town,  or  did  use 
words  or  expressions  to  that  effect,  to  the  injury  and 
damage  of  the  said  pursuer  ? 

Whether,  at  the  time  and  place  la«t  aforesaid,  the  defender, 
John  Amot,  did,  within  hearing  of  the  said  creditors  and 
others,  use  the  same  or  similar  words  and  expressiona  to 
those  last  aforesaid,  or  did  affirm  that  the  allegations 
made  as  aforesaid  by  the  other  defender  were  true,  to 
the  injury  and  damage  of  the  said  pursuer  t 

Damages  laid  at  ^^2,000. 


No.  XVI. 

Alkm  V.  MorriSy — 7th  July  1820. 

Whether,  in  the  different  months  between  March  and  Octo- 
ber 1818  indusive,  or  about  that  time,  the  defender  re- 
peatedly, upon  various  occasions,  in  tiie  town  of  Kilmar- 
nock and  its  neighbourhood,  did  falsely  and  injuriously 
say  or  insinuate  to  William  Bankine,  druggist  in  Eilmar- 
nodc,  Thomas  Baird,  grocer  there,  Alexander  Stewart, 
Junior,  manufactory  agent  there,  and  others,  that  the 
pursuer  was  a  dishonest  or  perjured  man,  and  had  been 
guilty  of  some  dishonest  action  or  actions,  and  of  perjury; 
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and  Whether,  during  the  said  period,  the  defender  was 
in  the  use,  in  speaking  of  the  pursuer,  to  or  in  the  hear- 
ing of  the  said  persons  and  others,  in  the  said  town  of 
Kihnamock  and  its  neighbourhood,  to  describe  or  allude 
to  the  pursuer  by  the  name  of  Honesty,  or  Mr.  Honesty, 
and  to  call  him  by  that  name,  meaning  thereby  to  have 
such  appellation  understood  in  an  ironical  sense,  and 
thereby  to  represent  the  pursuer  to  the  persons  aforesaid 
and  others  as  a  dishonest  man.     And 

Whether,  at  the  times  and  places  aforesaid,  to  the  persons 
aforesaid  and  others,  and  before  and  at  the  time  of  the 
exhibition  of  a  certain  figure  made  of  stone,  and  repre- 
senting a  man,  (which  exhibition  is  hereafter  more  parti- 
cularly mentioned),  the  said  defender,  besides  calling  the 
pursuer  by  the  name  of  Honesty,  or  Mr.  Honesty,  as 
aforesaid,  did,  in  the  hearing  of,  and  to  the  persons  afore- 
said, and  others,  at  or  about  the  times  aforesaid,  in  the 
places  aforesaid,  represent  the  pursuer,  (he  being  by  trade 
a  watch  and  dock-maker),  as  having  fraudulently  retained 
a  watch  entrusted  to  him  to  repair,  and  as  haying  per- 
jured himself  in  a  cause  which  depended  before  the  Sheriff 
of  Ayr,  respecting  clock  weights,  in  which  Finnic  and 
Son,  or  Archibald  Finnic  and  Sons  of  Kilmarnock,  brass- 
founders,  was  the  opposite  party ! 

And  Whether,  in  the  months  of  July  and  August  1818,  the 
defender  did  place,  or  caused  to  be  placed  upon  a  crate 
or  stand  in  the  street  of  the  town  of  Kilmarnock  afore- 
said, opposite,  or  near  to  his  the  said  defender's  shop-door, 
an  image  or  figure  of  stone,  and  representing  a  man  with 
a  label  on  the  head  of  the  said  figure,  bearing  the  inscrip- 
tion '^  Honesty,^  in  legible  characters,  and  having  a  toy 
to  represent  a  watch  hung  about  the  neck  of  the  said 
figure,  and  also  some  pieces  of  lead  hung  about  and  at- 
tached to  the  said  figure,  meant  to  represent  clock  weights, 


LIBEL  AND  DEFAMATION.  53 

and  upon  the  breast  or  body  of  said  figure,  another  in- 
scription, with  the  words  '^  Clock  Weights  swaQowed  in 
any  quantities.'^  And  Whether  the  said  image  or  figure, 
with  the  said  inscriptions  and  emblems  appended  thereto, 
was  exhibited  by  the  said  defender  on  various  occasions, 
for  several  days  at  a  time,  subsequent  to  the  months  of 
July  and  August  aforesaid,  in  his  shop,  or  in  the  window 
of  his  dwelling-house,  and  in  the  public  street,  or  in  the 
window  of  the  staircase  of  his  dwelling-house,  within  the 
town  of  Kilmarnock  aforesaid !  And  Whether  the  said 
figure,  so  exhibited  as  aforesaid,  was  meant  to  represent 
the  pursuer,  and  to  exhibit  him  as  a  dishonest  person, 
and  as  one  who  had  acted  dishonestly  in  respect  to  re- 
taining  the  watch  as  aforesaid,  and  as  having  sworn  falsely 
in  respect  to  the  clock  weights!  And  Whether  the  said 
defender  did  thereby  intend  to  exhibit  the  pursuer  to  the 
inhabitants  of  the  said  town  of  Kilmarnock,  and  the 
neighbourhood  thereof,  as  a  person  who  was  dishonest, 
and  as  one  who  had  been  guilty  of  fraud  and  perjury, 
to  the  great  loss  and  damage  of  the  pursuer  i 

And  Whether,  at  the  time  of  the  exhibition  of  the  image 
aforesaid,  and  for  sometime  afterwards,  the  defender  did 
exhibit,  in  his  house  and  shop,  situated  as  aforesaid,  and 
in  the  neighbourhood  thereof,  a  print  or  drawing  upon 
paper,  having  a  figure  or  representation  of  a  dog,  on 
which  was  delineated  certain  figures  or  drawings  i  And 
Whether  the  said  drawings  were  meant  to  represent  the 
clock  weights  hanging  about  the  neck  of  the  said  dog! 
And  Whether  the  word  "  Honesty,''  and  certain  other 
words  written  thereon,  purported  that  the  dog  had  swal- 
lowed a  quantity  of  clock  weights,  which  were  sticking  in 
his  stomach !  And  Whether  the  said  picture  of  the  dog, 
and  the  inscription  and  drawing  thereon,  were  meant  and 
intended  to  be  of  and  concerning  the  pursuer  ?  And  Whe- 
ther the  defender  thereby  meant  to  insinuate,  and  make 
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it  be  bdieyed,  that  the  punmer  had  swom  falsely  in  the 
cause  before  the  Sheriff  of  Ayr  aforesaid,  aad  intended 
falsely  and  injuriously  to  represent  the  pursuer  a«  a  dis- 
honest or  fraudulent  person,  to  the  loss  and  damage  of 
the  said  pursuer ! 

Damages  laid  at  jP500. 


No.  XVIL 

IHmlcp  V.  Wa$on,  7th  MarcK  1826. 

Whether,  on  or  about  the  25th  day  of  May  1821,  at  a  fair 
held  at  Dunlop,  in  the  County  of  Ayr,  in  the  house  of 
€^rge  Howie,  Innkeeper  in  Dunlop,  and  in  presence  and 
hearing  of  Robert  Kerr,  junior,  cattle-dealer,  and  John 
Gilmour,  of  Graignaught,  the  defender  did  falsely  and  ca- 
lumniously  say,  that  in  the  year  1820,  the  pursuer  had 
been  guilty  of  forgery,  to  the  injury  and  damago  of  the 
pursuer! 

Mliether,  on  or  about  the  24th  day  of  August  1821^  in  the 
Turf  Inn,  in  the  Town  of  Kilmarnock,  in  presence  and 
hearing  of  John  Allan,  the  defender  did  falsely  and  ca- 
lumniously  allege  that  the  pursuer  had  forged  certain 
bills  to  the  injury  and  damage  of  the  pursuer ! 

Whether,  on  or  about  the  31st  day  of  August  1822,  in  the 
house  of  Bobert  Paton,  in  Kilmarnock,  and  in  presence 
and  hearing  of  Andrew  McGregor  and  Jc^  Blair,  the 
defender  did  falsely  and  calumniously  say,  he,  the  de- 
fender, could  not  get  payment  of  certain  bills  due  to  him, 
the  defender,  in  consequence  of  the  insolvency  of  the  pur- 
suer, to  the  injury  and  damage  of  the  pursuer ! 
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Whether,  on  or  about  the  day  of  Augoat  1822,  or  oa 

or  about  the  18th  day  of  Noyember  1822,  at  Irvine,  in  the 
County  of  Ayr,  and  in  presence  and  hearing  of  Robert 
Dunlop,  farmer  in  Sawthom,  the  defender  did  falsely  and 
calumniously  say,  that  the  pursuer  was  a  person  in  des- 
perate circumstances,  and  that  in  six  mcmths  he  would 
not  be  able  to  pay  one  shilling,  to  the  injury  and  damage 
of  the  pursuer  I 

Or, 

Whether  the  name  Gabriel  Dunlop,  subscribed  to  a  bill  for 
the  sum  of  ^22  sterling,  dated  13th  June  1811,  bearing 
to  be  drawn  by  James  Maitland  upon  the  defender,  is  a 
forgery,  and  executed  by  the  pursuer  i 

Whether  in  the  said  month  of  August  1822,  and  prior  to 
the  said  day  of  the  said  month,  the  pursuer  was  notori- 
ously insolvent ! 

Whether,  at  Ejfanamock  Fair,  held  in  the  end  of  Autumn 
or  beginning  of  Winter  1820,  the  late  John  Gibson,  fismmer 
at  DundaiF,  did,  in  presence  of  John  Allan,  now  farmer  in 
Old  Hall,  Dundonald,  exhibit  to  the  defender  a  bill  for 
jE^IOO,  bearing  to  be  drawn  by  the  defender  upon,  and 
accepted  by  the  pursuer,  and  whether  the  defender's  name 
adhibited  to  that  bill  was  a  foigery  executed  by  the  pur^ 
suer! 

Damages  laid  at  ^1,000. 

No.  XVIII. 

Mundett  v.  Niehobon^  20^A  January  1829. 

It  being  admitted  that  the  pursuer  is,  and  in  the  months 
of  February  or  March  1828,  was  a  married  man,  the  father 
of  a  family,  and  an  Elder  of  the  Parish  of  Mousewald, — 
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)V1iether,  in  the  end  of  the  month  of  February  or  begin- 
ning of  the  month  of  March  1828,  at  the  residence  of  the 
defender  in  Calf  Park,  and  in  presence  and  hearing  of  the 
wife  of  the  defender,  of  William  Grarvin  in  Scathet,  and 
John  Cowan  in  Bloomfield,  or  in  presence  or  hearing  of 
one  or  other  of  the  said  persons,  the  defender  did  falsely 
and  calumniously  say,  that  in  coming  from  the  Dumfries 
market,  on  the  road  from  Dumfries  to  Annan,  he,  the  pur- 
suer, had  repeatedly  kissed  a  woman,  and  had  taken  her 
behind  a  dyke  near  the  said  road,  and  had  kissed  her  in 
a  side-room  in  the  house  of  one  Thomas  Hethrington,  on 
the  said  occasion,  meaning  that  the  pursuer  had  had  car- 
nal intercourse  with  the  said  woman,  or  did  use  or  utter 
words  to  that  effect,  to  the  injury  and  damage  of  the 
pursuer! 

Whether,  on  a  Wednesday  in  the  end  of  the  said  month  of 
February  or  beginning  of  the  said  month  of  March  1828, 
at  Dumfries,  in  the  house  of  Thomas  Wells,  Innkeeper 
in  the  said  town,  and  in  presence  and  hearing  of  Thomas 
Edgar,  in  Stockmiln,  the  defender  did  falsely  and  calum- 
niously say  that  the  pursuer,  along  with  a  woman  of 
known  bad  character,  did  go  into  the  house  of  the  said 
Thomas  Hethrington,  where  they  remained  together  till 
about  one  o^dock  of  the  morning,  meaning  that  the  pursuer 
had  had  carnal  intercourse  with  the  said  woman,  or  did 
use  or  utter  words  to  that  effect,  to  the  injury  and  damage 
of  the  pursuer  i 

Whether,  on  an  evening  in  the  end  of  the  said  month  of 
February,  or  beginning  of  the  said  month  of  March  1828, 
on  the  road  near  Collin,  in  the  presence  and  hearing  of 
William  Johnston,  farmer  in  Brantetle,  and  James  John- 
ston in  Borowhouse,  or  one  or  other  of  the  said  persons, 
the  defender  did  falsely  and  calumniously  say  that  the 
pursuer  had  had  connection  with  a  widow  belonging  to 
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the  parish  of  Buthwell  a  short  time  before  on  his  way 
home  from  Dmnfries;  that  the  purstier  and  the  said 
woman  were  together  in  a  hole  in  the  roadside,  and  that 
they  afterwards  went  into  a  house  in  Collin,  where  the 
pursuer  had  connection  with  her  once  or  twice,  and  that 
after  leaving  the  village  he  again  had  connection  with 
her ;  meaning  that  at  these  places  the  pursuer  had  carnal 
connection  with  the  said  widow,  or  did  use  or  utter  words 
to  that  effect,  to  the  injury  and  damage  of  the  pursuer ! 

Whether,  during  the  said  months  of  February  or  March 
1828,  within  the  shop  or  house  of  Thomas  Jameson, 
draper  in  Dumfries,  or  in  the  street  of  the  said  burgh, 
and  in  presence  and  hearing  of  the  said  Thomas  Jame- 
son, the  defender  did  falsely  and  calumniously  say  that 
the  pursuer  had  had  carnal  connection  with  a  woman  on 
his  way  from  Dumfries,  either  on  the  road  from  Dum- 
fries to  Annan,  or  in  the  said  village  of  Collin,  or  did 
use  or  utter  words  to  that  effect,  to  the  injury  and  da- 
mage of  the  pursuer  ? 

Damages  laid  at  «f  1,000. 


No.  XIX. 

Kinffon  v.  Watson,— 27th  February  1828. 

It  being  admitted  that  during  the  years  1822, 1823,  1824, 
and  1825,  a  great  number  of  anonymous  letters  were 
written  and  transmitted  to  certain  individuals  of  a  num- 
ber of  families  residing  in  or  connected  with  the  parishes 
of  Gk>van  in  the  county  of  Lanark,  containing  gross  and 
obscene  allusions  and  abominable  insinuations,— -charges 
of  improper  and  immoral  conduct  against  the  parties,  or 
the  near  relatives  of  the  parties  to  whom  the  said  letters 
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were  transmitted,  and  containing  matter  offeiudve  and 
insulting  to  the  said  parties,  and  calculated  to  hurt  the 
feelings  of  the  individuals  to  whom  they  were  addressed, 
and  to  create  dissensions  in  families  and  destroy  friendly 
intercourse,  and  containing  matter  of  so  abominable  de- 
scription, that  whoever  was  guilty  of  writing  or  transmit- 
ting the  said  letters,  knowing  their  contents,  ought  to  be 
branded  with  infamy  and  banished  from  society,—- 

Whether,  at  various  times  and  places  in  and  near  Glasgow, 
during  the  years  1825  and  1826,  or  either  of  them,  the 
defender  did  falsely  and  calumniously  state  or  insinuate 
to  various  persons,  that  the  pursuer  was  the  author  of  the 
said  anonymous  letters,  or  any  of  them,  or  was  concerned 
in  composing  the  said  letters,  or  any  of  them,  or  in  trans- 
mitting the  said  letters,  or  any  of  them,  knowing  the 
contents  of  the  same,  to  the  injury  and  damage  of  the 
pursuer? 

Or, 

It  being  admitted  that  the  letters  forming  No.  18, 19,  20, 
21,  22,  30,  31,  49,  50,  77,  79,  80,  81,  82,  83,  84,  and 
85  of  process  Eingan  v.  Watson,  and  No.  19  of  the  pro- 
cess Watson  9.  Eingan,  are  part  of  the  said  anonymous 
letters ; — 

Whether  the  pursuer  did  write  and  transmit  the  whole  or 
any  part  of  the  anonymous  letters  last  aforesaid,  or  did 
transmit  the  whole  or  any  of  them,  knowing  the  contents 
of  the  same ! 

Damages  laid  at  <£1 0,000. 
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No.  XX. 

Rutherford  v.  Smithy — 27th  June  1834. 

Whether,  at  or  near  the  malt  barns  belonging  to  John 
Biddell,  Jedburgh,  on  or  about  the  3d  day  of  November 
1833,  in  presence  and  hearing  of  Colin  Robertson,  Excise 
Officer  in  Jedburgh,  the  defender  did  falsely  and  calum- 
niously  say,  that  the  pursuer  proposed  or  drank  as  a 
toast,  a  speedy  death  to  the  King,  (meaning  thereby  his 
Majesty  Eong  William  IV),  or  damnation  to  the  King^ 
(meaning  aa  aforesaid),  or  did  falaely  and  calumniondy 
use  or  utter  words  to  that  effect,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

Whether,  in  or  near  the  shop  of  James  Bunyan,  barber  in 
Jedburgh,  on  or  about  the  7th  or  8th  day  of  the  said 
month,  and  in  presence  and  hearing  of  the  said  James 
Bunyan,  Alexander  Jaffrey,  writer,  William  Elliot,  auc- 
tioneer, and  John  Tumbull,  messenger-at^arms,  all  re- 
siding in  Jedburgh,  or  in  presence  or  hearing  of  one  or 
other  of  the  said  persons,  the  defender  did  falsely  and 
calumniously  say  that  the  pursuer  had  proposed  or  drank 
as  a  toast,  a  speedy  death  to  the  King,  meaning  thereby 
his  Majesty  King  William  IV,  or  the  speedy  dissolu- 
tion of  the  King,  meaning  the  death  of  his  Majesty, 
or  did  falsely  and  calumniously  use  or  utter  words  to  that 
effect,  to  the  loss,  injury,  and  damage  of  the  pursuer  ? 

Whether,  at  or  near  the  door  of  the  public-house  kept  by 
the  defender  in  Jedburgh,  en  or  about  the  10th  day  of 
the  said  month,  in  presence  and  hearing  of  OUver  Young, 
servant  to  Gavin  Hilson,  doctor  of  medicine  and  surgeon 
in  Jedburgh,  the  defender  did  falsely  and  calumniously 
say  that  he  heard  the  pursuer  propose  or  drink  as  a  toast. 
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the  speedy  death  of  the  King,  meaning  his  said  Majesty, 
or  did  falsely  and  calunmiously'  use  or  utter  words  to 
that  effect,  to  the  loss,  injury,  and  damage  of  the  pursuer ! 

Whether,  at  or  near  the  Abbey-Mill  of  Jedburgh,  on  or 
about  the  day  of  the  said  month,  in  presence  and  hear^ 
ing  of  William  Thomson,  corn-dealer  in  Jedburgh,  and 
Thomas  Einlayside,  wright  at  Abbey-Mill  aforesaid,  or 
either  of  them,  the  defender  did  falsely  and  calumniously 
say,  that  the  pursuer  had,  on  a  recent  occasion,  proposed, 
or  drunk  as  a  toast,  a  speedy  dissolution  to  King  William 
IV,  meaning  his  Majesty  aforesaid,  or  did  falsely  and 
calumniously  use  or  utter  words  to  that  effect,  to  the  loss, 
injury,  and  damage  of  the  pursuer  i 

Whether,  at  or  near  the  door  of  the  said  public-house,  on 
or  about  the  day  of  the  said  month,  in  presence  and 
hearing  of  Alexander  Baird,  jailor  in  Jedburgh,  the  de- 
fender did  falsely  and  calumniously  say,  that  the  pursuer 
had  drunk  as  a  toast  a  speedy  death  to  the  King,  mean- 
ing his  said  Majesty,  or  did  falsely  and  calumniously  use 
or  utter  words  to  that  effect,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

Damages  laid  at  <f  300. 


No.  XXI. 

Crray  v.  Bamsay^  4"<?. — 22d  November  1831. 

Whether,  on  or  about  the  said  4th  day  of  February  1830, 
in  the  shop  in  Princes  Street  aforesaid,  and  in  presence 
and  hearing  of  the  said  Robert  Morton,  the  defenders, 
Greorge  Syme  and  James  Syme,  or  either  of  them,  did 
falsely  and  calumniously  say,  that  at  a  meeting  of  Market 
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Gardeners  held  at  Mrs.  Jeffirey'^s  aforesaid,  on  or  about 
the  21st  day  of  October  1829,  the  pursuer  did,  in  refer- 
ence to  a  question  then  depending  before  the  said  Robert 
Morton,  as  one  of  the  said  Magistrates,  say,  that  the 
pursuer  had  such  a  control  over,  and  possessed  such  an 
interest  with  the  said  Robert  Morton,  that  he  as  a  Bailie, 
could  not  decide  against  him,  the  pursuer, — ^meaning  that 
the  said  Robert  Morton  was  of  a  corrupt  disposition,  and 
would,  from  corrupt  and  interested  motives,  violate  hi« 
duty  as  a  Magistrate,  or  did  falsely  and  calumniously  use 
or  utter  words  to  the  effect  foresaid,  and  with  the  mean- 
ing foresaid,  to  the  loss,  injury,  and  damage  of  the  pur- 
suer! 

Damages  laid  at  «f  500. 


No.  XXII. 

Scott  V.  8c(mgda,—25th  Jwm  1821. 

Whether,  on  or  about  the  18th  day  of  November  1828,  near 
the  Exchange  Buildings  in  Leith,  and  in  presence  and, 
hearing  of  Alexander  Brodie,  Patrick  Hodge,  and  Andrew 
Gray,  merchants  in  Leith,  or  one  or  other  of  the  said  per- 
sons, the  defender  did  falsely  and  injuriously  say  that  the 
pursuer  was  a  liar  or  a  damned  liar,  or  did  use  or  utter 
words  to  that  effect,  to  the  injury  and  damage  of  the  said 
pursuer! 

Whether,  on  the  said  18th  day  of  November,  in  Bernard 
Street  in  Leith,  the  defender  did  vidently  assault  and 
strike  the  pursuer,  to  the  injury  and  damage  of  the  said 
pursuer! — Or  Whether,  on  the  said  occasion,  the  pursuer 
struck  the  defender  first. 

Damages  laid  at  ^"2,000. 
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No.  XXIIL 

Bos  y.  Smith,— IQth  June  1830. 

It  being  admitted  that  the  pursuer  is  a  preacher  of  the 
gospel,  and  a  married  man,  and  was  so  in  the  month  of  De- 
cember 1828, — 

Whether,  on  or  about  the  days  of  December  1828,  or  one 
or  other  of  them,  at  Laudhall,  in  presence  and  hearing  of 
Agnes  Kirk  and  Mary  McQueen,  then  servants  to  the  de- 
fender, or  either  of  them,  the  defender  did  falsely  and 
calumniously  say,  that  the  pursuer  had  been  in  bed  with 
Elizabeth  Corrie,  then  a  servant  of  the  defender,  and  had 
been  seen  with  his  hand  round  her  waist,  and  that  the 
pursuer  was  a  curious  sort  of  man  to  preach  against  this 
way  on  Sunday,  and  to  behave  in  such  a  manner  during 
the  week  ;  and  that  when  in  Edinburgh,  the  pursuer,  in 
the  street,  touched  with  his  cane  women  or  girls  whom 
he  would  not  be  seen  speaking  to,  meaning  that  the  pur- 
suer held  familiar  intercourse  with  women  of  abandoned 
character,  or  did  falsely  and  calumniously  use  or  utter 
words  to  that  effect,  to  the  loss,  injury,  and  damage  of 
the  pursuer  ? 

Whether,  on  or  about  the  18th  day  of  April  1829,  in  the 
house  of  Miss  GiOespie,  Anne  Street,  and  in  the  presence 
and  hearing  of  the  wife  of  the  pursuer,  the  defender 
did  falsely  and  calumniously  say,  that  Jean  Smith, 
formerly  servant  in  the  pursuer^s  house,  could  not  keep 
the  pursuer  from  her  bed,  and  that  she  had  complained  to 
the  defender's  sons  of  the  pursuer  taking  improper  liber* 
ties  with  her,  meaning  that  the  pursuer  had,  or  attempted 
to  have  illicit  carnal  intercourse  with  the  said  Jean  Smith, 
and  that  she,  the  wife  of  the  pursuer,  knew  this  to  be  true, 
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or  did  faJfldy  and  oalamnioualy  use  or  utter  words  to  that 
effect,  to  the  loss,  injurj,  and  damage  of  the  pursuer! 

Or, 

Whether,  during  the  months  of  June,  July,  August^  Sep- 
tember,  or  October  1828,  or  any  of  them,  within  the  dwell- 
ing-house of  the  pursuer,  in  India  Street,  Edinburgh,  the 
pursuer  repeatedly  had,  or  attempted  to  have,  carnal  con- 
nection with  the  said  Jean  Smith. 

Damages  laid  at  <£3,000. 


No.  XXIV. 

Aitien  v.  Sandenon, — 3^  Jime  1840. 

It  being  admitted  that  the  pursuer  is  a  Surgeon  in  Mus- 
selburgh, and  that  in  the  year  1839,  he  professionally  atr 
tended  and  prescribed  for  a  boy,  the  son  of  one  James  Col- 
lier, in  New  OraighaU,  who  soon  afterwards  died,— 

Whether,  on  or  about  the  4th  day  of  October  1839,  in  or 
near  the  house  of  the  said  James  Miller,  and  in  his  presence 
and  hearing,  the  defender  did  falsely  and  calunmiously 
say,  that  the  said  boy  required  no  medicine,  and  that  the 
medicine  which  he  got  had  the  effect  of  enlarging  the 
boy^s  heart,  and  cut  his  days  short,  meaning  thereby  that 
the  pursuer  had,  through  want  of  ordinary  skill  requisite 
in  a  professional  man,  and  by  such  improper  and  unskil- 
ful treatment  as  indicated  a  want  of  such  ordinary  pro- 
fessional skill  or  care  as  is  requisite  for  carrying  on  the 
business  of  a  surgeon,  administered  medicines  where  none 
were  required,  and  that  the  medicines  so  unskilfully  ad- 
ministered by  him  had  the  effect  of  encreasing  the  disease, 

*  by  enlarging  the  heart,  and  of  cutting  short  the  days  of 
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the  patient,  or  did  falsely  and  calumniously  use  or  utter 
words  to  that  effect,  to  the  loss,  injury,  and  damage  of 
the  pursuer ! 

Damages  laid  at  «f  500. 


No.  XXV. 

Home  y.  Bom,— 25th  June  1840. 

Whether,  at  Inverness,  in  Wilson's  Inn,  on  or  about  the  3d 
day  of  October  1839,  and  in  presence  and  hearing  of 
Alexander  Thomson  Mimro,  Lieutenant  and  Adjutant  in 
the  Boyal  Horse  Guards,  Colin  M^Eenzie,  and  Oolin  John 
MacEenzie,  son  of  Sir  Colin  MacEenzie  of  Eilcoy,  and 
Alexander  Cumine,  clerk  to  Alexander  M'Tavish,  solicitor 
in  Inverness,  or  any  other  of  them,  the  defender  did 
falsely  and  calumniously  say,  that  the  pursuer  was  a 
coward,  or  a  damned  coward,  or  did  falsely  and  calumni- 
ously use  or  utter  words  to  that  effect,  to  the  loss,  injury, 
and  damage  of  the  pursuer ! 

Damages  laid  at  j6^1,000. 
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OHAPTEE  II. 

OF  THE  STRUCTURE  OF  ISSUES  IN  ACTIONS  AGAINST  CLERGY- 
MEN FOR  UBEL  AND  DEFAMATION. 

If  a  aergynum  indulges  in  dander,  he  is  liable  in  damages 
the  same  as  any  other  person.  Bnt  statements  which  are 
slanderous  and  unjustifiable,  when  voluntarily  and  gratui- 
tously uttered  by  a  private  individual,  may  not  only  be  ex- 
cusable, but  necessary  and  meritorious,  when  made  use  of 
by  a  person  in  the  discharge  of  a  public  duty,  or  in  the 
exercise  of  a  legal  right.  As  a  Clergyman  has  certain  public 
duties  to  perform  in  virtue  of  his  character  and  office,  he  is 
not  answerable  in  damages  for  anything  done,  spoken,  or 
written  by  him  while  fairly  and  bona  fide  acting  in  the  dis- 
charge of  these  duties.  Accordingly,  where  it  appears,  eas 
fade  of  the  proceedings,  that  a  Clergyman  has  been  acting 
in  the  legitimate  discharge  of  his  official  duties,  an  action 
will  not  lie  against  him  in  respect  of  such  proceedings,  with- 
out an  express  allegation  of  malice.  Such  is  the  general 
rule,  and  such  is  the  Clergyman's  privilege. 

It  is  for  the  Court  to  declare,  whether  a  defender  is  en- 
titled to  the  benefit  of  privilege  or  not ;  and  however  diffi- 
cult it  may  occasionally  be  to  determine  such  a  question  ab 
ante^  and  before  the  whole  case  has  come  out  in  evidence, 
the  uniform  practice  of  the  Court,  since  the  institution  of 
trial  by  Jury,  as  well  as  the  established  forms  of  process, 
require  that  it  should  be  done .  On  the  solution  of  this 
question,  depend  the  terms  of  the  Issue ;  and  on  the  terms 
of  the  Issue  depend  the  legal  principles  by  which  the  Judge 
and  Jury  are  governed  at  the  trial. 

In  this  way  it  becomes  a  mattbr  of  very  serious  consider- 
ation, and  often  of  much  nicety,  to  adjust  and  settle  the 
terms  of  the  Issue  in  cases  against  Clergymen  or  others, 

6 
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where  privilege,  or  duty,  is  pleaded  in  defence.  Of  course, 
the  allegations  of  the  pursuer  must  be  chiefly  looked  at, 
and  it  must  be  assumed  that  he  is  prepared  to  establish 
them.  If  he  should  fail  in  proving  his  allegations,  the  action 
must,  on  that  ground  alone,  prove  aboirtiye,  independently 
altogether  of  the  plea  of  privilege.  It  is  only,  indeed,  where 
the  matter  complained  of  is  admitted,  or,  on  the  assumption 
tiiat  it  may  be  proved,  that  any  plea  of  privilege, — ^which  is 
properly  a  plea  in  excuse  and  not  of  denial, — can,  strictly 
speaking,  come  into  operation.  In  determining,  therefore, 
the  preliminary  question  of  privilege,  or  not,  the  Court 
assumes  the  facts  to  be  as  set  forth  by  the  pursuer,  and  in 
that  way  the  difficulty  which  might  otherwise  be  encoun- 
tered, is,  in  a  great  measure,  avoided. 

These  remarks  apply  generally  to  all  cases  in  which  the 
plea  or  defence  of  privilege,  or  duty,  is  set  up.  The  prece- 
dents and  principles,  more  especially  applicable  to  actions 
against  Clergymen,  have  now  to  be  noticed. 

As  every  case  must  depend  on  its  own  y^edes  factiy  it  is 
impossible  to  lay  down  any  general  rule  or  criterion  for  de- 
termining whether  a  case  should  be  dealt  with  as  a  privi- 
leged one  or  not, — although  no  doubt  the  andlogies  of  re- 
ported and  decided  cases  must  be  always,  in  that  question, 
of  great  service  and  weight.  If  it  should  appear,  from  the 
pursuer^s  own  statement,  that  the  matter,  of  which  he  com- 
plains, had  been  spoken  or  written  by  a  Clergyman  in  his 
official  capacity,  within  his  jurisdiction,  and  in  the  fair  and 
legitimate  exercise  of  his  ecclesiastical  functions,  the  pre- 
sumption will  generally  be  in  his  favour,  and  the  onus  of 
proving  that  he  acted  maliciously,  or  in  violation  of  his 
duty,  vrill  be  thrown  on  the  pursuer.  But  this  presumption 
is  not  to  be  given  effect  to  merely  because  a  clergyman  has 
been  ostensibly  acting  in  the  discharge  of  his  official  duties. 
There  may  be  a  very  material  and  important  distinction 
between  things  done  in  the  exercise  of  one^s  duty,  and  things 
^ne  toAib  one  is  exerdeing  his  duty.    Accordingly,  an*  ao- 
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tion  of  damages  for  defamation  has  been  sustained  against 
a  Clergyman,  and  an  Issue  framed  in  the  ordinary  way,  just 
as  if  no  privilege  tf hatever  attached  to  the  case,  for  words 
uttered  by  him  during  divine  service  in  his  own  pulpit, — ^it 
appearing  to  the  Court,  from  the  whole  complexion  and  cir- 
cumstances of  the  case,  that  the  defender  had  taken  the 
opportunity,  while  engaged  in  the  exercise  of  his  clerical  duty, 
of  slandering  the  pursuer. — A€lam^  23d  June  1841 ;  8,  D.  p. 
1058.  In  a  word, — ^while,  on  the  one  hand,  such  a  measure 
of  protection  ought  to  be  extended  to  Clergymen  and  other 
public  functionaries,  as  will  enable  them  freely,  independent* 
ly,  and  correctly,  to  discharge  their  duties,--on  the  other 
hand,  care  must  be  taken  to  prevent  the  cloak  of  office,  or 
the  pretence  of  duty,  becoming  a  cover  or  protection  to  the 
indulgence  of  individual  and  private  malevolence.  How  the 
course  between  these  conflicting  principles  has  been  hither^ 
to  steered,  can  best  be  shewn  by  a  reference  to  the  decided 
ca^s. 

(1.)  In  the  case  of  M'Lean,  19th  May  1823,-^,  M.  p. 
353,  the  defender,  a  Clergyman,  would  appear,  from  the 
tenns  of  the  Issue,  to  have  been  held  entitled  to  the  benefit 
of  the  plea  of  privilege,  in  relation  to  words  affecting  the 
character  and  conduct  of  a  parishioner,  spoken  at  a  meeting 
of  Presbytery.  Accordingly,  the  Issue  sent  to  the  Jury  in 
that  case,  put  it  to  them  to  say, — ^Whether  the  defender 
"  falsely,  maUdamly,  and  injuriously,^'  uttered  the  words 
complained  of.* 

(2.)  In  two  cases  more  recent,  the  form  of  Issue  adopted 
and  approved  of  by  the  Court  was  peculiar, — being  neither 
that  usual  in  cases  of  privilege,  nor  that  which  denotes  an 
ordinary  case  of  slander.  In  place  of  an  express  charge  of 
malice  in  the  Issues,  the  modified  form  was  adopted,  of  putr 

*  Bnt  the  mere  allegation  of  malice  id  tlie  Summona  will  not  entitle  a  purraer 
to  inaist  in  hii  action,  unlets  lie  has  aTorred  facts  and  circamstaneee  relevant  and 
tafficient  to  sapport  bis  charge  and  ground  of  action.  M*Dougalj  6,  8.  p.  742, 
Mon;  25th  Febmar^r  1842,  4  D.  786. 
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ting  it  to  the  Jury — Whether  the  defender,  "  in  violation  of 
hifl  duty  as  a  Clergyman,^  falsely  and  calumniously  uttered 
the  defamatory  words  complained  of. — Dudgeon^  20th  July 
1833,  11,  S.  p.  1014 ;  and  Grmt,  Ist  Feb.  1834,  12,  S.  p. 
385.  In  the  former  of  these  cases,  the  action  was  founded 
on  defamatory  expressions  directed  by  a  Clergyman  from 
the  pulpit  against  one  of  his  parishioners,  in  reference  to  a 
dispute  which  had  occurred  betwixt  them  on  the  subject  of 
the  distribution  of  the  poors^  funds ;  and  in  the  latter,  the 
action  was  founded  on  certain  defamatory  and  injurious  ex- 
pressions contained  in  a  series  of  letters  which  were  ad- 
dressed by  the  defender,  a  country  Clergyman,  to  one  of  his 
elders,  who  was  also  one  of  the  principal  heritors  of  the 
parish,  respecting  the  conduct  of  the  pursuer,  as  manager 
of  a  cotton-factory,  belonging  to  the  person  to  whom  the 
letters  were  addressed.  In  neither  of  these  cases,  however, 
does  the  question  of  privilege  appear  to  have  been  seriously 
argued  or  authoritatively  decided.  It  does  not  appear,  in- 
deed, that,  in  the  former,  any  discussion  whatever  took  place 
in  Court  on  the  subject ;  and,  in  the  latter,  the  pursuer,  who 
had  obtained  from  the  Lord  Ordinary  an  Issue  in  the  ordi- 
nary form  and  terms,  as  if  the  defender  was  not  entitled 
to  the  protection  of  privilege,  proposed,  of  himself,  in  the 
course  of  the  discussion  under  a  Reclaiming  Note — appre- 
hensive, it  may  be  fairly  presumed,  of  the  result — ^to  take 
an  Issue  similar  to  that  in  the  previous  case  of  Dudgeon, 
and  this  proposal  was  acceded  to  by  the  defender,  and 
sanctioned  by  the  Court. 

(3.)  The  subject  of  privilege,  as  applicable  to  actions 
against  Clergymen,  has  recently  undergone  a  very  full  dis- 
cussion in  the  case  of  Adam,  23d  June  1841,  3,  D.  p.  1058, 
where  the  opinions  of  the  whole  Court  were  taken  on  the 
question, — Whether  or  not  malice  required  to  be  expressly 
charged  and  inserted  in  the  Issues  i  In  this  case  the  pur- 
suer libelled  on  certain  epithets  and  expressions — ^which,  in 
ordinary  circumstances,  would  have  been  viewed,  unhesitat- 
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ingly,  as  grossly  slanderous — ^used  by  a  parish  minister  in 
the  course  of  a  sermon  from  the  pulpit,  with  reference  to  a 
newspaper,  in  which  articles  had  been  published  ridiculing 
the  Gergy  and  Church  establishment,  and  with  reference  to 
the  editor  of  that  paper  personally.  After  the  fullest  con- 
sideration, and  when  the  opinions  of  the  wholeGourt  had  been 
taken^  it  was  held,  by  a  majority,  that  the  defender  was  not, 
in  the  circumstances,  and  prima  imtantia^  entitled  to  any 
protection  from  the  plea  of  privilege ;  and  it  was  according- 
ly ruled,  that  it  was  not  necessary  expressly  to  insert  a 
charge  of  malice  in  the  Issue.  The  report  of  this  case  is 
very  valuable  for  the  citation  of  authorities  it  contains,  and 
the  full  exposition  which  it  affords  of  the  principles  on  which 
cases  of  privilege,-*^specially  in  questions  with  Clergymen, — 
fall  to  be  regulated  and  decided  in  the  preliminary  adjust- 
ment of  the  Issues. 

It  is,  of  course,  always  in  the  power  of  adefender, — ^whether 
he  be  a  Clergyman  or  not, — where  he  cannot  prima  instaniia 
obtain  the  benefit  of  privilege,  to  take  a  counter  Issue  for 
himself,  to  the  effect  that,  in  the  matter  complained  of,  he 
acted  in  the  proper  discharge  of  his  duty, — ^provided  he  has 
put  on  record  the  suitable  and  corresponding  averments 
and  pleas. 


No.  I. 

Walker  v.  Boberison^ — 5^  June  1821. 

Whether  at  Inverkeithing,  on  Sunday  the  3d  day  of  Oc- 
tober 1813,  when  the  Magistrates  of  Inverkeithing  went 
for  the  first  time  to  Church  after  the  election  of  the  late 
Robert  Walker  to  be  Provost  of  the  said  buigh,  the 
defender,  being  minister  of  the  parish  of  Inverkeithing, 
from  the  pulpit  of  the  Church  thereof,  and  in  presence  of 
the  congregation  then  and  there  assembled,  did  say  or 
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assert,  meaning^to  allnde  to  and  point  out  the  said  Robert 
Walker  by  the  denomination  of  his  adversary  or  antago- 
nist, say^of  the  said  Robert  Walker,  that  his  heart  was 
puffed  up  with  vanity,  but  that  a  time  might  soon  come 
when  his^ride  would  be  lowered,  or  did  use  words  to  that 
effect ;  and  Whether  the  said  words  were  calumnious  and 
injurious,  and  tended  to  hold  the  said  Bobert  Walker  up 
to  the  derision  or  contempt  of  those  present,  to  the 
damage  and  injury  of  the  said  pursuer  I 

Whether,  time  and  place  aforesaid,  and  on  the  occasion 
aforesaid,  the  defender  did  say  from  the  pulpit,  that  the 
hopes  of  persons  prosecuting  claims  to  worldly  estate 
might  soon  be  overturned  and  disappointed,  or  did  use 
words  to  that  effect ;  and  Whether  the  said  words  were 
of  and  concerning  the  said  Robert  Walker,  the  pursuer^s 
father ;  and  Whether  they  were  meant  and  intended  to 
convey  an  indecent  personal  allusion  against  the  said 
Bobert  Walker,  in  respect  to  his  claim  to  an  estate,  and 
were  to  the  damage  and  injury  of  the  pursuer! 

Whether,  on  a  Sunday  of  the  month  of  October  1814,  or 
about  that  time,  the  defender,  in  an  address  from  the 
pulpit  of  the  church  aforesaid,  in  presence  of  the  congre- 
gation then  and  there  assembled,  did  say  that  his  adver^ 
sary  never  sat  down  to  the  table  of  the  Lord,  or  did  use 
words  to  that  effect ;  and  Whether  said  words  were  of 
and  concerning  the  said  Bobert  Walker,  the  pursuer^s 
father,  and  were  calumnious,  and  to  the  damage  and  in- 
jury  of  the  pursuer  ? 

Whether,  on  the  last  Sunday  of  the  year  1817,  and  upon 
Sunday  the  18th  of  January  1818,  and  upon  Sunday  the 
8th  day  of  March  1818,  or  upon  one  or  other  of  these 
days,  the  defender,  from  the  pulpit  of  the  parish  church 
aforesaid,  in  presence  of  the  congregation  then  and  there 
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assembled,  did  falsely,  calumniously,  and  injuriously,  say 
or  assert  that  the  said  Robert  Walker  had,  in  the  manage- 
ment of  a  fimd  subscribed  by  the  elders  of  the  said 
parish  for  relief  of  the  poor,  defrauded  the  poor,  or  did 
use  words  to  that  effect,  of  and  concerning  the  said 
Robert  Walker,  to  the  damage  and  injury  of  the  pursuer  ? 

Whether,  upon  the  aforesaid  Sunday,  the  8th  of  March  1818, 
in  the  church  aforesaid,  and  in  presence  of  the  congre- 
gation then  and  there  iissembled,  the  defender,  in  a  dis- 
course from  the  pulpit,  did  say,  '*  I  have,^^  &c.  (pointmg 
with  his  hands  towards  ihe  Sesi^n-House),  &c.  or  did 
use  words  to  that  effect ;  and  Whether  by  the  word  ad- 
versary, the  defender  meaht  and  intended  the  said  Robert 
Walker ;  and  Whether  the  said  words  then  spoken  ^ere 
of  and  concerning  the  said  Robert  Walker,  and  were 
calumnious  or  injurious,  and  tended  to  expose  the  said 
Robert  Walker  to  the  contempt  and  dislike  of  the  eOnr 
gregation  <rr  persons  present,  to  the  damage  and  ii^uiy 
of  the  said  pursuer  i 

Whether  the  defender  did  compose,  write,  print,  or  circu- 
late, or  caused  to  be  composed,  written,  printed,  or  circu- 
lated, a  paper  dated  14th  February  1818,  purpk>rting  to 
be  a  Memorial  or  Statements  of  the  Kirk-Session  of  the 
Parish  of  Inverkeithing  and  Rosyth,  and  addressed  to  the 
heritors  of  that  parish,  containing  the  words  following^ 
or  words  of  similar  import, — "  That,*"  &o.  and  the  fol- 
lowing words  : — "  That,"  &c.  and  the  following  words : — 
"  That,'^  &c.— And  Whether  the  said  words,  or  any  part 
thereof,  were  of  and  concerning  the  said  Robert  Walker, 
and  are  false  and  calumnious,  and  to  the  damage  and  in- 
jury of  the  pursuer  ? 

Dama^  laid  at  <f  2,000. 
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No.  II. 

M'Lean  v.  Fr(uer,—2ath  Jme  1822. 

Whether,  on  or  about  the  2lBt  day  of  March  1821,  at 
Arosa  m  the  island  of  Mull,  at  a  meeting  of  the  Presby- 
tery of  MuU,  the  defender  did  falsely,  maliciously,  and 
injuriously  say  and  allege  that  the  pursuer  had  been 
guilty  of  a  gross  violation  of  the  Sabbath  day,  by  hav- 
ing, after  coining  out  of  church,  on  a  Sunday  recently 
before  the  said  21st  day  of  March,  taken  his  fishing-rod, 
or  other  implement  for  killing  fish,  and  gone  out  to  take 
fish,  and  had  been  employed  in  fishing  during  a  part  of 
that  day,  or  did  use  or  utter  words  to  that  effect,  t<o  the 
injury  and  damage  of  the  pursuer  i 

Whether,  on  or  about  Sunday  the  day  of  July  1821, 

at  or  near  the  parish  church  of  Kinfinelzow,  at  the  cele- 
bration of  the  Sacrament  in  the  said  parish  church,  the 
defender  did  falsely  and  injuriously  say  to  Neil  Shaw, 
elder  of  the  said  parish,  that  the  pursuer  had  been  guilty 
of  the  said  offence,  and  did  direct  the  said  Neil  Shaw  to 
prevent  the  pursuer  from  advancing  to  the  Communion 
Table,  or  did  use  or  utter  words  to  that  effect,  to  the 
injury  and  damage  of  the  pursuer ! 

Damages  laid  at  <£^500. 


No.  III. 

Dudgem  v.  Fwhes^—THHh  Juiy  1833. 

It  being  admitted  that  during  the  year  1832,  and  prior 
thereto,  the  pursuer  was  an  inhabitant  of  the  parish  of 
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Tarbei,  and  that  the  defender  is,  and  then  was,  the 
Gergyman  of  the  said  Parish,  and  that  the  pursuer,  on 
or  about  Sunday  the  8th  day  of  January  1832,  put  into 
the  poors-box  of  the  said  parish  a  paper,  No.  6  of  process, 
assigning  reasons  for  the  pursuer  and  his  family  withhold- 
ing their  contributions  to  the  poors  funds  : 

Whether,  on  or  about  Sunday  the  5th  of  February  1832, 
from  the  pulpit,  in  the  Church  of  the  said  parish,  and  in 
presence  andhearingof  the  congregation  then  and  there  as- 
sembled, the  defender,  in  violation  of  his  duty  as  a  CHergy- 
man,  did  falsely  and  calumniously  say  that  the  said  paper 
was  a  tissue  of  misrepresentations,  falsehood,  and  bad 
grammar ; — ^that  at  any  time  when  the  pursuer  had  occa- 
sion to  apply  to  the  defender  for  baptism,  the  defender 
had  catechised  him,  and  found  the  pursuer  ignorant  of 
the  Catechism,— «nd  that  it  was  easy  for  those,  (meaning 
the  pursuer  and  others),  who  were  deficient  in  their  own 
duty,  to  find  fault  with  others ;  but  that  it  was  proper 
that  they  (meaning  the  pursuer  and  others)  should  be 
shewn  their  insignificance.  And  Whether  the  whole,  or 
any  part  of  the  said  words,  are  of  and  concerning  the  pur- 
suer, and  are  false,  calumnious,  and  injurious,  and  in- 
tended to  hold  up  the  pursuer  to  the  contempt  of  the  said 
congregation,  to  the  loss,  injury,  and  damage  of  the 
pursuer! 

Damages  laid  at  .£"1000; 

No.  IV. 
Grcmt  V.  CoUart,—17th  Jan.  1834. 

Whether,  on  or  about  the  20th  day  of  August  1832,  the 
defender  did,  in  violation  of  his  duty  as  a  Clergyman, 
write  and  transmit,  or  cause  to  be  written  and  transmit- 
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ted  to  Alexander  Qraham  Speirs,  Esq.  of  Oulorinooh,  a 
letter  containing  the  following  word  or  words,  to  the  fol- 
lowing effect,  viz. : — "  What,"^  &c. ;  and  Whether  the' 
whole,  or  any  part  of  the  said  words,  are  of  and  concern- 
ing the  pursuer,  and  are  false  and  calumnious,  and  to  the 
loss,  injury,  and  damage  of  the  pursuer  ? 

Whether,  on  or  about  the  23d  day  of  August  1832,  the 
defender  did,  in  violation  of  his  duty  as  a  Clergyman, 
write  and  transmit,  or  cause  to  be  written  and  transmit- 
ted to  the  said  Alexander  Graham  Speirs,  a  letter  con- 
taining the  following  word  or  words,  to  the  following 
effect,  viz. : — "  I,**^  &c. ;  and  Whether  the  whole,  or  any 
part  of  the  said  words,  are  of  and  concerning  the  pursuer, 
and  are  false  and  calumnious,  and  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

Whether,  on  or  about  the  5th  day  of  September  1832,  the 
defender  did,  in  violation  of  his  duty  as  a  Clergyman, 
write  and  transmit,  or  cause  to  be  written  and  transmit- 
ted to  the  said  Alexander  Graham  Speirs,  a  letter  con- 
taining the  following  words,  or  words  to  the  following 
effect,  viz. : — "  When,"  &c. ;  and  Whether  the  whole,  or 
any  part  of  the  said  words,  are  of  and  concerning  the 
pursuer,  and  are  false  and  calumnious,  and  to  the  loss, 
injury,  and  damage  of  the  pursuer ! 

Whether,  on  or  about  the  6th  day  of  September  1832,  the  de- 
fender did,  in  violation  of  his  duty  as  a  Gergyman,  write 
and  transmit,  or  cause  to  be  written  and  transmitted  to  the 
said  Alexander  Graham  Speirs,  a  letter  containing  the 
following  words,  or  words  to  the  following  effect,  viz. 
"  With,'^  &c.  And  Whether  the  whole,  or  any  part  of 
the  said  words,  are  of  and  concerning  the  pursuer,  and  aae 
ftdse  and  oalmnnious,  and  to  the  loss,  injury,  and  damage 
of  the  pursuer ! 


r 
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'Whether,  in  or  near  the  mancie  of  Fintry,  on  or  about  the 
day  of  September  1832,  and  in  presence  and  hearing 
of  Dr.  Thomas  Brown,  minister  of  St.  John'^s  Ghmt^h, 
Glasgow,  the  defender  did,  in  violation  of  his  duty  as  a 
clergyman,  state  the  various  accusations  contained  in  the 
said  letters,  as  set  forth  in  the  1st,  2d,  3d,  and  4th  Issues, 
or  any  of  them,  or  did,  in  violation  of  his  duty  as  a  Clergy- 
man, time  and  place  aforesaid,  shew  to  ihe  said  Dr» 
Brown  the  said  letters,  or  any  of  them  ;  and  Whether  the 
accusations  aforesaid,  or  any  of  them,  are  of  and  concern- 
ing the  pursuer,  and  are  false  and  calumnious,  and  to  the 
loss,  injury,  and  damage  of  the  pursuer ! 

Whether,  in  or  near  the  garden  at  the  Manse  of  Fintry,  or 
in  or  near  to  the  village  of  Fintry,  on  or  about  the 
day  of  September,  or  the        day  of  October  1832,  and 
in  presence  and  hearing  of  Cowan,  distiller  at 

Fintry,  and  Mrs.  Cowan,  his  wife,  or  either  of  them,  the 
dejfender  did,  in  violation  of  his  duty  as  a  Clergyman, 
falsely  and  calumniously  say  that  the  pursuer  had  ac- 
knowledged all  the  charges  preferred  against  him,  (mean- 
ing the  accusations  aforesaid,)  by  the  defender  to  be  true, 
vrith  the  exception  of  bathing  in  the  river  on  the  Sabbath, 
to  the  loss,  injury,  and  damage  of  the  pursuer! 

Whether  at  Fintry,  on  or  about  the  day  of  September, 
or  the  day  of  October  1832,  the  defender  did,  in  vio- 
lation of  his  duty  as  a  Clergyman,  communicate  to  James 
Stewart,  Innkeeper  at  Fintry,  all  or^any  of  the  accusar 
tions  or  charges  aforesaid,  and  did,  in  violation  of  his  duty 
as  a  Clergyman,  falsely  and  calumniously  say,  that  the 
pursuer  had  acknowledged  all  the  charges  preferred 
against  him  by  the  defender  to  be  true,  with  the  excep- 
tion of  bathing  in  the  river  on  Sabbath,  to  the  loss,  injury, 
and  damage  of  the  pursuer ! 

Damages  laid  at  ^2,000. 
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No.  V. 

Adam  y.  Allan. — 23d  June  1841. 

It  being  admitted  that  the  pursuer  is  editor  of  a  news- 
paper entitled  the  Aberdeen  Herald,  and  that  the  defender 
is  minister  of  the  Union  Parish  in  Aberdeen  :— 

Whether,  on  or  about  Sunday  the  27th  of  January  1839, 
in  the  church  of  the  said  parish,  and  in  the  presence 
and  hearing  of  the  congregation  then  and  there  assem- 
bled, the  defender  did  falsely  and  calumniously  say,  that 
the  said  newspaper  was  edited  by  an  infidel — ^that  he, 
the  editor  of  the  said  newspaper,  was  an  infamous  infidel 
infidel  villain—^  blasphemous  villain — a  low  villain 
hired  agent  for  attacking  the  clergy — an  agent  of  the 
devil— a  satanic  agent — and  was  not  a  christian  ;  or  did 
falsely  and  calumniously  use  or  utter  words  to  that  effect, 
or  to  the  effect  of  any  of  the  said  expressions,  to  the  loss, 
injury,  and  damage  of  the  pursuer ! 

Damages  laid  at  jE^1,000. 


CHAPTER  III. 

OF  THE  STRUCTURE  OF  ISSUES  IN  ACTIONS  FOR  JUDICIAL 
SLANDER — INCLUDING  ACTIONS  AGAINST  JUDGES,  COUN- 
SEL, AGENTS,  AND  LITIGANTS. 

In  actions  also  of  this  description,  privilege  may  be,  and 
generally  is  pleaded.  If  a  Judge,  (in  an  inferior  Court,)  or 
Counsel,  or  Agent,  or  litigant,  be  a  party  to  acts  of  slander, 
he  is  no  more  protected  from  the  consequences,  than  clergy- 
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men  or  other  public  functionaries.  If,  however,  like  clergy- 
men, he  can  shew  that  the  acts  charged  against  him,  took 
place  in  the  fair  and  regular  course  of  judicial  procedure  in 
which  he  was  engaged,  and  that  they  formed  a  proper  part 
of  such  procedure,  or  otherwise,  that  they  were  performed 
in  the  legitimate  and  bona  fide  exercise  of  his  rights  or 
duties,  he  is  entitled  to  be  protected,  and  is  not  answerable 
in  damages. 

Here,  also,  as  in  actions  against  clergymen,  it  is  for  the 
Court  to  determine,  in  the  adjustment  and  settlement  of  the 
Issues,  whether  the  defender  is,  or  is  not,  entitled  to  the 
benefit  of  privilege.  And,  when  the  case  is  to  be  dealt  with 
as  privileged,  malice  must,  as  in  other  cases  of  that  class,  be 
expressly  charged  in  the  Issues.  Some  doubt  would  appear 
to  have  prevailed,  as  to  whether,  in  cases  of  judicial  slander, 
want  of  probable  cause,  in  addition  to  malice,  does  not  require 
to  be  expressly  inserted  in  the  Issues ;  but,  it  is  now  settled, 
that  it  is  not  necessary,  in  actions  for  judicial  slander,  to 
charge  want  of  probable  cause  in  the  Issues, — such  actions 
being,  in  this  respect,  distinguishable  from  actions  for  mali- 
cious prosecution.    Mariamki^  17th  June  1 841 ;  3,  D.  1036.* 

*  Although  certainly  a  distinction,  to  the  elTect  here  mentioned,  would  appear 
to  hare  been  recognised  in  the  case  referred  to,  it  may,  with  deference,  be  ques- 
tioned, whether  there  is  any  sound  reason  for  such  a  distinction.  It  must  be  kept 
in  mind  that  malice,  in  its  constructive  or  legal  meaning  and  effect,  w  malice 
is  2av,  is  essentially  different  from  malice 'in  its  ordinary  acceptation,  or 
vkoHee  in  fact*  An  individual  may  subject  himself  to  the  charge  of  legal 
malice,  and  yet  be  altogether  free  from  such  an  im[iUtation,  taken  in  its 
ordinary  sense :  or,  to  take  the  converse,  he  may  be  actuated  by  the  deep- 
est hatred  and  ill-will — which  is  malice  as  commonly  understood— and  yet 
be  entirely  blameless,  as  regards  malice  in  its  constructive  or  legal  sense. 
Thns,  it  can  be  readily  imagined,  that  an  inferior  judge  in  pronouncing 
aentence,  or  an  agent  in  conducting  a  suit,  or  a  litigant  in  prosecuting  a 
claim,  may  be  filled  with  hatred  and  animosity  towards  the  party  against  whom 
the  proceeding  ia  directed,  (and  in  one  sense  may  be  said  to  act  malicioosly), 
and  yet,  after  all,  may  have  had  no  alternative  but  to  have  acted  as  he  did,  and 
therefore  cannot  be  amenable  to  the  charge  of  legal  malice.  He  cannot  be  said 
to  act  maliciously  if  he  decides  justly,  or  conducts  his  case  correctly:  indeed  if 
he  did  otherwise,  it  might  be  charged  apainat  him  that  he  h^d  failed  in  his  duty- 
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In  ddtenmning  whether  an  action  for  judicial  slander  ia,  or 
is  not,  entitled  to  b^  dealt  with  as  privileged^  each  case  must, 
of  course,  be  considered  with  reference  to  its  own  specialties. 

(1.)  The  principle,  however,  may  be  taken  as  o(»npletely 
setUed,  that  no  action,  founded  on  statements  admittedly 
made,  in  the  course  of  judicial  procedure,  and  forming  part 
thereof,  is  maintainable,  unless  it  be  averred,  that  the  state- 
ments are,  besides  being  false  and  injurious,  altogether  ir- 
relevant and  impertinent  to  the  subject  matter  of  inquiry. 
Indeed,  no  action  will  lie  at  all  against  a  Judge  of  the  Su- 
preme Court  for  words  uttered  by  him  from  the  Bench,  and 
in  the  exercise  of  his  judicial  duty,  even  although  malice  is 
BNeTTGi.—HaggaH,  as  affirmed  on  Appeal,  1st  April  1824, 
2,  S.  Ap.  126.» 

(2.)  In  regard,  however,  to  inferior  Judges,  Oounsel, 
Agents,  and  Litigants,  if  maUce,  falsehood,  and  injury,  be 

Where  a  man  does  no  more  than  hit  duty,  he  cannot  he  said  to  act  maHcioosly. 
On  the  contrary,  it  would  be  malieiovs  to  infer  that  he  acted  from  any  bad 
motiTe, 

Truly  then,  malice,  in  its  legal  sense,  is  much  the  same  thing  as  want  of  pro  • 
bable  cause  :  For,  if  a  judge,  or  agent,  or  litigant,  can  shew  that  he  had  probable 
cause,  or  reasonable  grounds,  for  what  he  did  ;  or,  in  other  words,  can  shew  that 
he  was  in  the  exercise  of  his  legal  rights  or  duties,  no  action  is  maintainable  against 
him — ^whatever  may  have  been  the  state  of  his  personal  feelings.  And,  on  the 
other  hand,  if  a  judge,  or  agent,  or  litigant,  overstep  the  limits  of  his  province, 
and  so  cannot  shew  that  he  had  probable  cause,  or  reasonable  grounds,  for  what 
be  did,  he  is  answerable  under  an  Issue  charging  malice  merely,  although  it 
should  appear,  beyond  all  question  or  doubt,  that  he  had  not  entertained, — or, 
it  might  be,  from  his  total  ignorance  of  the  party — never  could  have  enter- 
tained the  smallest  spark  of  animosity  to  the  pursuer. 

With  reference  to  these  considerations,  and  keeping  in  view  the  distinction 
between  the  private  and  personal  *  feelings  of  ill-will,  and  constructive  or  legal 
malice,  it  may  be  doubted,  whether  there  is  any  good  or  suflSeient  reason  for 
requiring  in  any  class  of  cases — excepting,  of  course,  where  the  matter  Is  ruled 
by  statute — that  want  of  probable  cause,  in  addition  to  malice,  should  be  ex. 
pressly  charged  in  the  Issue.  It  is  obviously  of  much  consequence  to  preserver 
as  far  as  possible,  uniformity  in  the  terms  and  structre  of  Issues. 

*  Actions  against  Judges  or  Magistrates,  in  respect  of  warrants  granted,  or 
sentences  pronodnced  by  them;  and  the  statutory  and  common  law  protec- 
tion applicable  to  such  actions ;  form  the  subject  of  a  subsequent  part  of  the 
Volameb 
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expressly  libelled  by  the  pursuer,  and  facts  and  eireumstances, 
sufficiently  relevant  to  support  such  grounds  of  actiou,  be 
duly  set  forth — an  Issue,  containing  the  charge  of  maUce, 
will  in  general  be  granted,  although  the  statements  com- 
plained of  were  made  in  the  course  of  judicial  proceedings, 
and  although  it  does  not  appear  that  they  were,  in  them- 
selves, necessarily  irrelevant  and  impertinent  to  the  matter 
to  which  they  profess  to.  relate. — JRobertsan^  13th  December 
1827,  6  S.  242 ;  14th  May  1929,  7  S.  601 ;  and  8th  April 
1830,  4  W.  and  S.  App.  102.— ForteatA,  18th  November 
1819,  F.  C.—David8<m,  12th  May  1821,  1  S.  7.—8mni(m^ 
3th  June  1821,  1  S.  59,  as  affirmed  28th  May  1824,  2  S. 
App.  245. — Yeats,  6th  December  1825,  4  S.  ZJS.-^Mansony 
7th  December  1839,  2  D.  208.  And  the  same  principle  ap- 
plies, whether  the  defamatory  expressions  relate  to  a  litigant 
in  the  cause  in  which  they  are  used,  or  to  a  third  party.— 
Evoing^  as  reversed  on  appeal,  6  W.  and  S.  366.  What 
may,  or  may  not,  be  sufficient  to  support  and  instruct  the 
charge  of  malice,  is  of  course  for  the  consideration  of  the 
Judge  and  Jury  at  the  trial,  and  when  the  whole  case  has 
come  out  in  evidence.  It  will  not,  however,  be  always 
enough  to  infer  malice,  that  the  matter  complained  of  was 
not  strictly  relevant  or  pertinent :  It  may  be  sufficient  to 
exonerate  the  defender,  that  he  believed  it  to  be  pertinent. 
—Gray,  12th  July,  1837,  15  S.  1296. 

(3.)  Nor  is  it  enough  for  the  pursuer,  of  an  action  for 
judicial  slander,  simply  to  libel  malice  in  order  to  obtain  an 
Issue.  He  must  allege  such  facts  and  circumstances  as,  if 
proved,  would  in  law,  be  held  to  instruct  malice.  But  if, 
notwithstanding  the  allegation  of  malice,  the  facts  and  cir- 
cumstances set  forth  and  founded  on,  in  place  of  supporting 
such  a  charge,  demonstrate  its  groundlessness,  the  case  would 
be  at  once  dismissed  as  irrelevant  and  untenable.  Mone^ 
25th  Februapry  1842,  4  D.  p.  786. 

(4.)  On  the  other  hand,  it  is  not  indispensable,  in  order 
to  entitle  a  d^ender  to  the  privilege  attached  to  actions  for 
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judicial  slander,  that  the  expressions  or  passages  complain- 
ed of  should  be  strictly  of  the  nature  of  a  judicial  act. 
It  is  enough  that  they  have  a  close  connection  with,  or  re-' 
lation  to  judicial  proceedings,  and  that  they  occurred  fairly 
in  furtherance  of  such  proceedings.  On  this  principle,  it 
has  been  ruled,  that  an  action  of  damages  brought  against 
an  agent  in  a  cause,  for  slander  contained  in  an  instrument 
of  protest  given  into  process,  and  in  certain  letters  addres- 
sed to  the  opposite  parties  in  the  cause,  reflecting  on  the 
conduct  of  the  litigation  as  carried  on  by  these  parties  and 
their  agent,  was,  in  the  adjustment  of  the  Issues,  entitled  to 
be  considered  as  belonging  to  the  privileged  class. — Mcm^m^ 
7th  December  1839  ;  2  D.  208. 

The  same  principles— in  so  far,  at  least,  a^  the  Issues  are 
concerned— -apply  equally  to  all  actions  for  judicial  slander, 
whether  directed  against  Inferior  Judges,  Counsel,  Agents, 
Litigants,  or  Witnesses.  Accordingly,  the  cases  above  cited 
relate  to  persons  in  all  of  these  situations.  In  the  case  of 
Bobertson^  the  defenders  were  Justices  of  the  Peace  :  In  the 
cases  of  Forteath^  Smnton^  Etoing,  and  Gray^  a  party  litigant 
was  the  defender :  In  the  case  of  Damdson^  the  defender 
stood  in  the  situation  of  agent  and  mandatory  for  a  litigant : 
In  the  cases  of  Yeats^  Mamon^  and  MariansJd^  the  defenders 
were  procurators  or  agents,  and  were  proceeded  against  as 
such.  And  example  No.  II.  of  the  following  Issues  applies 
to  the  case  of  a  witness  against  whom  an  action  was  brought 
for  malicious  and  injurious  falsehoods  in  the  course  of  his 
testimony.  At  the  same  time  the  peculiar  position  and 
character  of  the  defender  may  unquestionably  be  of  much 
importance  at  the  trial,  as,  it  is  obvious,  that  in  regard  to 
the  charge  of  malice,  a  judge,  or  counsel,  or  procurator,  may 
be  able  to  justify  and  exonerate  himself  much  easier  than  a 
party  litigant,  but  this  cannot  affect  the  form  of  Issue,  accord^- 
ing  as  it  is  determined,  whether  the  case  is  privileged  or  not. 

The  following  examples  sufficiently  illustrate  the  form  of 
Issues  in  actions  for  judicial  slander. 
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No.  L 

Hamilton  v.  Bankine.^ldth  May  1826. 

It  being  admitted  that  on  the  7th  day  of  October  1825, 
the  defender  acted  as  one  of  the  Commiflsioners  for  hearing 
Appeals  under  the  local  Police  Act  of  Dumfries : — 

Whether,  at  the  time  and  place  foresaid,  the  pursuer  was 
employed  to  conduct  an  appeal  for  John  Fraser,  landlord 
of  the  King^s  Arms  Inn,  before  the  said  complainer ! 

Whether,  in  presence  and  hearing  of  the  said  John  Fraser, 
the  defender  did  falsely,  maliciously,  and  calunmiouslysay 
that  the  said  John  Fraser  had  committed  his  cause  to  bad 
hands,  meaning  thereby  that  the  pursuer  was  profession- 
ally unfit  to  conduct,  and  had  misconducted  and  mis- 
managed the  said  cause,  or  did,  as  aforesaid,  use  or  utter 
words  to  that  effect,  to  the  injury  and  damage  of  the 
pursuer  ? 

Whether,  at  the  time  and  place  aforesaid,  and  in  presence 
and  hearing  of  William  Dinwoodie,  hosier  in  Dumfries, 
James  Thomson,  architect  there,  Samuel  Primrose,  shoe- 
maker there,  James  Beid,  draper  there,  Bobert  Wallace, 
writer  there,  or  one  or  other  of  the  said  persons,  the  de- 
fender did  say,  I  have  just  been  telling  Mr.  Fraser  that 
he  bad  put  his  case  into  bad  hands,  or  did  use  or  utter 
words  to  that  effect,  thereby  falsely,  maliciously,  and  ca- 
lumniously  stating,  that  the  said  John  Fraser  had  com- 
mitted his  cause  into  bad  hands,  or  that  the  pursuer  was 
professionally  unfit  to  conduct,  and  had  misconducted 
and  mismanaged  the  said  cause,  to  the  injury  and  damage 
of  the  pursuer  ? 

Damages  laid  at  ^200. 


L 
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No.  II. 

Mackenzie  y.  TTfJMm.— 25^  Fehuary  1837. 

Whether,  on  or  about  the  22d  of  July  1833,  in  the  trial  of 
a  cause  at  the  instance  of  the  pursuer,  against  Andrew 
Small,  the  defender,  Robert  Wilson,  knowing  that  the 
pursuer  was  in  good  credit,  and  knowing  that  legal  dili- 
gence had  not  been  done  against  the  pursuer  prior  to  the 
22d  and  25th  days  of  April  1829,  when  certain  arrestments 
and  inhibitions  were  used  against  him  by  the  said  Andrew 
Small,  falsely,  maliciously,  and  calumniously  swore,  that 
at  and  prior  to  the  date  of  the  said  arrestment  and  in- 
hibition, the  pursuer  was  not  in  good  credit,  and  that 
legal  diligence  had  been  used  against  him,  at  the  de- 
fender, Robert  Wilson'*s  instance,  to  the  loss,  injury,  and 
damage  of  the  pursuer. 

Damages  laid  at  .f  2,000. 


No.  III. 

Oil/Ulan^  <$*<?.  v.  Guthrie^  <$*<?.— 21^  Janwiry  1830. 

Whether  the  defenders,  or  any  of  them,  did  insert  or 
cause  to  be  inserted  in  the  said  Summons  in  the  said 
action  in  the  Court  of  Session,  the  following  words, 
or  words  to  the  following  effect,  according  to  the  mean- 
ing hereinafter  set  forth,  viz. : — "  That,"  &c. ;  and  the 
following  words,  or  words  to  the  following  effect,  viz.  : 
— "  That,''  &c. ;  and  Whether  the  whole,  or  any  part  of 
the  said  words,  are  of  and  concerning  the  pursuers,  or 
either  of  them,  and  arefalse  and  calumnious;  and  Whether 
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the  said  defenders  did  maUoiously  conspire  together  to 
ciroulate,  and  in  ooiuspiring,  did  maliciously  circulate,  the 
said  Summons  extrajudicially,  to  the  loss,  injury,  and 
damage  of  the  pursuers,  or  any  of  them ! 

Damages  laid  at  jP2,000. 


No.  IV. 

Bamsay  v.  Naime^ — 14iA  June  1833. 

Nate, — Several  Issues  having  been  given  in  this  case 
to  the  pursuer,  the  following  Counter  Issue  was 
taken  by  the  defender. 

Whether  the  defender  was  Agent  for  the  said  Sir  Thomas 
Samsay  and  his  trustees,  or  either  of  them ;  and  Whether, 
on  aD  or  any  of  the  occasions  specified  in  the  first  clause 
of  the  foresaid  Issues,  the  defender  acted  in  discharge  of 
his  duty  as  law-agent  for  the  said  Sir  Thomas  Bamsay, 
and  on  all  or  any  of  the  occasions  specified  in  the  last  six 
of  the  foresaid  Issues,  the  defender  acted  in  the  discharge 
of  his  duty  as  law-agent  for  the  said  Sir  Thomas  Bam* 
say  and  his  Trustees,  or  either  of  them ! 

Damages  laid  at  .f  12,000. 


No.  V. 

HiMam  v.  Gye  and  Gompa/ny^ — ^ih  November  1835. 

It  being  admitted  that  on  the  3d  day  of  February  1830, 
the  defenders,  Gye  and  Hughes,  raised,  and  thereafter  in- 
sisted in  an  action  against  the  pursuer  for  payment  of  the 
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sum  of  £500^  or  of  such  other  sum  as  should  appear  to  be 
due  by  him,  as  a  balance  due  by  the  pursuer  to  the  defen- 
ders,— 

Whether,  in  a  paper  or  pleading,  entituled  Revised  Conde- 
scendence in  the  said  Action,  the  said  Gye  and  Hughes 
did  insert,  or  cause  to  be  inserted,  the  following  words, 
or  words  to  the  following  effect,  according  to  the  mean- 
ing hereinafter  set  forth,  viz.  "  The,''  &c.  meaning  that 
the  pursuer  was  dishonest  in  his  dealings,  and  unworthy 
of  confidence ;  and  Whether  the  whole,  or  any  part  of 
the  said  words,  are  of  and  concerning  the  pursuer,  and 
are  false  and  calumnious,  and  were  maliciously  inserted, 
or  maliciously  caused  to  be  inserted  in  the  said  paper  or 
pleading,  to  the  loss,  injury,  and  damage  of  the  pursuer! 

Whether  in  London,  on  or  about  the  27th  day  of  March 
1830,  the  defenders  maliciously,  and  without  probable 
cause,  wrongfully  arrested  the  pursuer,  or  wrongfully 
caused  him  to  be  arrested,  or  wrongfully  detained  the 
pursuer,  or  wrongfully  caused  him  to  be  detained,  to  the 
loss,  injury,  and  damage  of  the  pursuer  ? 

Damages  laid  at  .f  5,000. 


No.  VI. 
PoUochy.  Christie,  ^c-^lWh  JvXy  1820. 

Whether  in  an  action  brought  before  the  Sheriff-Court  of 
Stirlingshire  on  the  day  of  1819,  in  which 

Messrs.  Thomson  and  Pollock  of  Leith,  merchants,  were 
pursuers,  and  James  Hay,  vintner  in  Denny,  was  defen- 
der, the  following  words  contained  in  the  written  Defences 

.   in  the  said  action : — '^  Pollock,"  &c.  are  false,  calumni- 
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ouBy  and  injurious  to  the  character  of  the  pursuer  William 
Pollock ;  and  Whether  the  said  words  were  maliciouBly 
inserted  by  the  defenders,  or  either  of  them,  in  the  said 
Defences,  to  the  loss  and  damage  of  the  said  pursuer ! 

Damans  laid  at  ^1,000. 


No.  VII. 

Teats  Y.  Bamaay, — 2Sd  February  1827- 

It  being  admitted  that  the  pursuer  aud  defender  are  advo- 
cates in  Aberdeen,  and  that  during  the  year  1824,  in  an 
Action  of  Multiplepoinding  depending  before  the  Sheriff  t>f 
the  county  of  Aberdeen,  a  written  pleading,  being  No.  25 
of  the  said  process,  was  lodged,  containing  the  following 
words,  viz.  "  The,''  &c. — 

Whether  the  whole,  or  any  part  of  the  said  words,  contained 
in  the  said  pleading,  are  of  and  concerning  the  pursuer, 
and  are  false  and  calumnious ;  and  Whether  the  defender 
maUciously  inserted,  or  caused  to  be  inserted  the  said 
words  in  the  said  pleading,  or  did  maliciously  sign  and 
lodge  the  said  pleading,  knowing  it  to  contain  the  said 
words,  to  the  injury  and  damage  of  the  pursuer ! 

Damages  laid  at  ^1,000. 


No.  VIII. 

Gray  v.  Walker,— 18th  February  1837. 

It  being  admitted  that  on  or  about  the  18th  day  of  July 
1836,  the  defender  prepared  and  transmitted  to  the  Sheriff- 
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Gerk  of  the  couniy  of  Ayr  a  claim  or  schedule  of  enrol- 
ment, containing  the  following  words  and  figures,  yiz. 
« I,^  &c.— 

Whether  the  whole,  or  any  part  of  the  said  words,  are  of 
and  concerning  the  pursuer,  and  falsely  and  calumniously 
accuse  the  pu^*suer  of  perjury,  and  were  maliciously  in- 
serted in  the  said  claim  or  schedule,  to  the  loss,  injury, 
and  damage  of  the  pursuer  i 

Damages  laid  at  .f  500. 


No.  IX. 
Kemedg  v.  /aAia^^on^,— 18^  March  1840. 

Whether  at  Ayr,  on  or  about  the  28th  day  of  January 
1837,  in  the  Sheriff-Gourt-Boom,  in  presence  and  hearing 
of  William  Eaton,  Esq.  Sheriff-Substitute  of  Ayrshire, 
and  a  number  of  persons  then  and  there  assembled,  the  de- 
fender did  falsely  and  calumniously  say,  that  the  pursuer 
was  a  swindler,  and  went  through  the  country  with  no 
other  intention  but  to  swindle,  or  did  falsely  and  calom- 
niously  use  or  utter  words  to  that  effect,  to  the  loss,  in- 
jury, and  damage  of  the  pursuer! 

Or, 

Whether  at  the  time  and  place  aforesaid,  and  in  uttering 
the  words  aforesaid,  the  defender  acted  in  the  proper 
discharge  of  his  duty  as  law-agent  for  one  George  A. 
Oreighton  of  Ardoch,  in  a  cause  then  depending  before 
the  said  Sheriff! 

Damages  laid  at  <f  500. 
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No.  X. 

HiU  V.  Mack,—im  June  1828. 

It  being  admitted  that  in  an  action  depending  in  the 
Sheriff-Oonrt  of  Edinburgh  in  December  1827,  at  the  in- 
stance of  Thomas  Storrar,  baker  in  Edinburgh,  and  his 
wife,  against  the  pursuer,  the  defender  was  appointed  com- 
missioner to  take  the  oaths  and  depositions  of  the  witnesses, 
and  that  a  witness  examined  before  the  said  defender  on 
the  20th  day  of  the  said  month  of  December,  stated  that 
climbing  boys  are  used  in  cleaning  particular  vents  to  this 
day,— 

Whether,  on  or  about  the  said  20th  day  of  December, 
during  the  examination  of  the  said  witness,  the  defender 
did  falsely  and  calumniously  say  that  none  but  villains, 
such  as  you,  (meaning  the  pursuer,)  would  use  such 
means ;  meaning  thereby  to  describe  and  hold  forth  the 
pursuer  as  a  villain,  or  did  use  or  utter  words  to  that 
effect,  to  the  injury  and  damage  of  the  pursuer ! 

Damages  laid  at  ^00. 


No.  XI. 

Mansan  v.  Macara^  Sfc. — 5ih  Jvlg  1838. 

It  being  admitted  that  during  the  years  1836  and  1837, 
an  action  depended  in  the  Court  of  Session  at  the  instance 
of  the  present  defender,  Mr.  Olyne,  against  the  present  pur- 
suer, David  Manson  and  others,  trustees  of  the  late  David 
Olyne,  S.  S.  0.  in  which  the  defender,  Lawrence  Mudie 
Macara,  acted  as  agent  for  Olyne,  and  that  the  defender, 
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Macara,  ccHnpoeed,  and  for  and  in  name  of  the  other  de- 
fender, Clyne,  served  on  each  of  the  said  trosteeiS  a  protest, 
wad  also  composed  and  gave  into  the  said  process  an  instru- 
ment of  protest,  containing  the  following  words,  viz. — 
"  That,"  &c.— 

Whether  the  whole,  or  any  part  of  the  said  words,  are  of 
and  concerning  the  pursuer,  Manson,  and  falsely  and  car 
lumniously  hold  him  out  as  unworthy  of  confidence ;  and 
that  as  agNit  for  the  said  trust,  he  had,  without  the 
authority  or  cognizance  of  the  said  trustees,  wilfully  in- 
volved the  trust-estate  in  litigations  which  he  knew  to  be 
ruinous  and  desperate;  and  Whether  the  said  words 
were  malicioaBly  inserted  in  the  protest  served  on  each  of 
the  said  trustees,  and  in  the  siud  instrument  by  the  de- 
fenders, or  either  of  them,  to  the  loss,  injury,  and  damage 
of  the  pursuer  I 

It  being  also  admitted,  that  on  the  llth  of  -August  1837^ 
the  drfender,  Maoara,  wrote  and  transmitted  to  certain  of 
the  trustees  a  letter  containiiig  the  following  words,  viz. — 
"  I,"  &c.— 

Whether  the  whole,  or  any  part  of  the  said  words,  are  of 
and  oonoeming  the  pursuer,  and  falsely  and  calunmiously 
hold  him  out  as  unworthy  of  confidence,  and  that,  as  an 
agent,  he  was  wilfuUy  adopting  proceedings  which  he 
knew  to  be  injurious  to  the  interests  of  the  trust,  and 
using  the  names  of  the  said  trustees  as  parties  thereto, 
without  their  cognizance  or  authority;  and  Whether 
the  said  words  were  maliciously  inserted  by  the  defen- 
ders, or  either  of  them,  in  the  said  letter  by  the  said 
defender  Macara,  to  the  loss,  injury,  and  damage  of  the 
pursuer! 

It  being  also  admitted,  that  on  the  day  of 
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1837,  the  aaid  defender,  Macara,  composed  and  gave  into 
Court,  Answers  to  a  Bill  of  Suspension  in  ^  name  of  the 
tmstees,  and  that  the  said  Answers  contain  the  following 
words,  "  There,""  &c.— 

Whether  the  whole,  or  any  part  of  the  said  words,  are  of 
and  concerning  the  pursuer,  and  falsely  and  calumniously 
hold  him  out  to  the  Court  and  his  constituents  as  want- 
ing in  personal  respectability,  and  as  an  agent  who  had 
wilfully  mismanaged  the  trust  and  abused  the  confidence 
of  his  employers;  and  Whether  the  said  words  were 
maliciously  inserted  by  the  defenders,  or  either  of  them, 
in  the  said  Answers,  to  the  loss,  injury,  and  damage  of 
the  pursuer  i 

It  being  also  admitted  that  on  the  16th  day  of  November 
1837,  the  defender,  Macara,  wrote  and  gave  into  the  said 
process  a  paper,  entituled  a  Minute,  containing  the  follow- 
ing words,  "  State,""  &c. — 

Whether  the  whole,  or  any  part  of  the  said  words,  are  of 
and  concerning  the  pursuer,  and  falsely  and  calumniously 
hold  him  out  to  the  Court  and  his  constituents  as  an 
agent  who  had  wilfully  mismanaged  the  trust,  and  abused 
the  confidence  of  his  employers ;  and  Whether  the  said 
words  were  maliciously  inserted  by  the  defenders,  or 
either  of  them,  in  the  said  Minute,  to  the  loss,  injury, 
and  damage  of  the  pursuer  ? 

Whether,  on  or  about  the  2d  day  of  December  1837,  the 
defender,  Macara,  wrote  and  transmitted  to  Mr.  Meikle- 
john,  one  of  the  trustees,  a  letter  containing  the  follow- 
ing words,  according  to*the  meaning  hereinafter  set  forth, 
viz.  "  Ist,""  &c.  And  Whether  the  whole,  or  any  part  of 
the  said  words,  are  of  and  concerning  the  pursuer,  and 
maliciotisly,  falsely,  and  calumniously  held  out  the  pur- 
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suer  to  his  oonstittteiits  as  a  person  iinwoiihy  of  belief, 
and  as  having  been  guilty  of  resorting  to  unfair  and  im- 
proper means  in  order  to  control  the  conduct  of  the 
other  trustees,  to  the  loss,  injury,  and  damage  of  the 
pursuer! 

Damages  laid  at  <£  1,000. 


No,  XII. 

Boberiion  v.  AUardice,—2»A  Febrwxry  1828. 

It  being  admitted  that  the  defenders  are  Justices  of  the 
Peace  and  Oommissioners  of  Supply  for  the  county  of  Kin- 
cardine, and  in  that  character  attended  a  meeting  at  Stone- 
haven in  the  said  county,  on  the  3d  day  of  March  1823, 
and  that  the  pursuer  was  then  brought  before  the  said 
Court,  upon  a  complaint  preferred  against  him  for  unlaw- 
fully shooting  at  game,  and  being  thereof  convicted,  he  did 
then  and  there  make  application  to  the  Court  to  mitigate 
the  punishment, — 

Whether,  at  the  time  and  place,  pending  the  proceeding 
aforesaid,  and  in  presence  and  hearing  of  the  persons  then 
and  there  assembled,  the  defender,  Robert  Barclay  Allar- 
dice,  did  falsely,  maliciously,  and  calumniously  say  that 
the  pursuer,  besides  being  a  poacher,  was  a  thief,— -that 
he  had  been  known  to  steal  bee-hives  and  leather,  and 
that  the  defender,  John  Boswell,  knew  this  to  be  true,  or 
did  falsely,  maliciously,  and  calumniously  use  or  utter 
words  to  that  effect,  to  the  loss,  injury,  and  damage  of 
the  pursuer ! 

Whether  at  the  time  and  place,  and  pending  the  proceed- 
ings aforesaid,  and  in  presence  and  hearing  of  the  persons 
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aforesaid,  the  defender,  John  Boswell,  did  falsely,  mali- 
ciously, and  oalumniously  say  that  he  was  informed  by  a 
respectable  farmer,  now  dead,  that  the  pursuer  stole  a 
quantity  of  leather ;  or  did  falsely,  maliciously,  and  oalum- 
niously use  or  utter  words  to  that  effect,  to  the  injury 
and  damage  of  the  pursuer  i 

Damages  laid  at  d£^800. 


No.  XIII. 

Douglas  y.  Th(nimn,—6th  Jufy  1838. 

Whether  in  the  Buigh  Court  at  Musselburgh,  on  or  about 
the  5th  day  of  February  1839,  in  an  action  depending 
before  the  Magistrates  of  the  said  Burgh,  in  presence 
and  hearing  of  the  said  Magistrates,  and  a  number  of 
persons  then  and  there  present,  the  defender  did  falsely, 
maliciously,  and  calumniously  say  that  the  pursuer  was  a 
low  swindling  blackguard,  who  would  swear  to  anything, 
or  did  falsely,  or  maliciously,  and  calumniously  use  or 
utter  words  to  that  effect,  to  the  loss,  injury,  and  damage 
of  the  pursuer  i 

Damages  laid  at  d£^500. 
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CHAPTER  IV. 

OF  THE  STRUCTURE  OF  ISSUES  IN  ACTIONS  FOR  SLANDER  GE- 
NERALLY, WHERE  PRIVILEGE  MAY  BE  PLEADED — SUCH  AS 
WHERE  RIGHTS  OF  CRITICISM,  PLEAS  OF  CONFIDENTIAUTY, 
AND  SIMILAR  QUESTIONS  ARISE. 

As  the  rule  is  general,  that  a  party,  exercising  a  lawful 
function,  is  protected,  and  entitled  to  the  benefit  of  the 
plea  of  privilege  against  actions  in  respect  of  his  acts  and 
conduct  when  bo  engaged,  the  situations  and  circumstances 
in  which  thifl  plea  may  arise,  muat  necessarily  be  very  nu- 
merous  and  diversified.  The  eases  of  clergymen,  and  of 
counsel  agents  and  litigants  in  regard  to  judicial  proceed- 
ings, have  been  already  noticed.  Another  class  is  that  of 
public  journalists  or  critics, — ^another,  that  of  masters  fur- 
nishing characters  of  servants,*— another,  that  of  agent  and 
client  communicating  confidentially  ; — and  many  more  might 
be  referred  to. 

In  all  such  cases  the  Court  decides  the' question  of  privi- 
lege, when  raised  in  the  preliminary  adjustment  of  the 
Issue,  and  the  charge  of  malice  must  be  inserted,  or  not, 
according  to  the  judgment  come  to.  But  although  malice 
should  not  be  inserted  in  the  Issue,  it  does  not  follow 
that  the  case  may  not,  after  all,  turn  out,  on  trial,  to  be 
privileged ;  and,  it  is  always  therefore  in  the  power  of  a 
defender  to  maintain  and  support  the  plea  of  privilege,  by 
putting  on  record  the  requisite  averments,  and  taking  the 
corresponding  Counter  Issue  or  Issues.  The  whole  effect  of 
the  decision  of  the  Court  in  the  preliminary  adjustment  of 
the  form  of  Issue  or  Issues  for  the  pursuer,  is  to  settle  on 
whom  lies,  in  the  first  instance,  the  (mui  of  making  out  the 
case  to  be  privileged,  or  the  reverse. 

Besides  the  cases  cited  in  the  preceding  Chapter,  all  of 


FOR  SLANDER  GENERALLY.  93 

wbich  have  a  general  application  to  actions  for  slander 
against  persons  standing  in  a  privileged  situation,  the  fol- 
lowing have  likewise  occurred  in  the  Jury  Oourt :— - 

(1.)  Cammunicaiions  between  AgevU  a/nd  CUeni. — Such  is 
the  confidential  and  sacred  character  of  conununications 
between  Agent  and  Client,  that  it  has,  in  one  instance,  been 
hdd  they  are  not  actionable,  even  although  alleged  to  have 
been  made  maliciously  and  falsely.  Stewart^  26th  May  1825. 
F.  G.  But,  from  the  report  of  this  case,  there  would  ap- 
pear to  have  been  several  specialties  attending  it,  which  in- 
fluenced the  majority  of  the  Court :  In  particular,  while  it 
was  not  averred  that  the  publicity  of  the  letters  containing 
the  slander  was  attributable  to  the  defender,  it  woidd  rather 
appear,  and  was  assumed  by  the  Judges,  that  they  had 
gained  publicity  and  come  to  the  knowledge  of  the  pursuer 
through  some  gross  breach  of  confidence,  for  which  the  de- 
fender was  not  answerable.  Notwithstanding  however,  of 
these  specialties.  Lord  Gillies  dissented  from  the  rest  of  the 
Court,  and  expressed  his  opinion  that  the  action  was  rele- 
vant ;  ^^  firgiy  because  publicity  was  given  to  the  communi- 
cations by  the  party  to  whom  they  were  addressed ;  and, 
secondly^  because  malice  was  charged  against  the  defender 
in  making  the  conmiunications.^  If,  indeed,  it  were  to  be 
held  as  settled  law,  that  no  conmiunication  between  agent 
and  client,  is,  in  any  circumstances,  actionable,  notwithstand- 
ing of  the  most  explicit  charge  of  falsehood,  injury,  and 
malice,  with  a  relevant  allegation  of  facts  in  support 
of  the  charge,  it  is  easy  to  conceive  how,  under  the  shel- 
ter of  such  a  rule,  serious  wrong  might  be  perpetrated 
with  impunity.  And,  the  distinction  in  principle  between 
such  cases,  where  the  communications  complained  of  have 
gained  publicity,  and  were  productive  of  injury,  and 
other  privileged  cases-^more  particularly  those  of  judi- 
cial slander — ^is,  certainly,  not  very  obvious.  Any  distinc- 
tion that  may  exist  could,  it  is  apprehended,  be  given 
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effect  to  with  more  propriety  at  the  trial,  in  weighing  the 
eridence  in  support  of  the  charge  of  malice,  than  in  the  pre- 
liminary adjustment  of  the  Issues.     It  is  rather  thought 
that  the  case  of  Stewart  can  only  be  viewed  as  one  in  which 
the  Court  were  of  opinion,  with  reference  to  the  particular 
circumstances,  that  the  case  was  not  sufficiently  relevant  to 
be  sent  to  trial.     It  would  be  going  a  length,  fmr  which  there 
does  not  appear  to  be  any  sufficient  authority,  to  hold  that 
agents  and  clients,  qmad  their  communications  inter  m,  have 
an  absolute  protection,  the  same  as  members  of  the  Legis- 
lature, in  regard  to  statements  made  by  them  in  Parlia- 
ment.   And  it  is  difficult  to  see  any  sound  reason  for  so  ex- 
tending the  privilege  of  protection.     The  freest  and  most 
unrestrained  intercourse  between  Agent  and  Client  is  al- 
lowed— and  from  the  nature  of  the  thing,  must  subsist  with- 
out interference  or  check,  so  long  as  that  confidentiality  and 
secrecy— which  their  communications  imply,  and  which  give 
them  a  claim  to  be  protected — are  preserved.     It  is  only 
when  such  communications— being  diverted  from  their  pro- 
per object— are  divulged  and  become  known  to  parties  for 
whom  they  were  not  intended,  that  they  can  possibly  give 
rise  to  an  action  of  damages :  And  then,  the  seal  of  con- 
fidence and  secrecy  under  which  communications  between 
Agent  and  Client  are  understood  to  be  made,  being  broken, 
they  no  longer  continue  to  retain  the  character  which  alone 
entitles  them  to  be  protected ;  they  come  to  stand  in  «much 
the  same  situation  as  ordinary  calumny.     At  any  rate,  it 
would  seem  to  be  a  sufficient  protection  to  communications 
of  this  description  which  have  gained  publicity,  to  throw  the 
burden  on  the  pursuer  of  proving  them  to  have  been  made 
without  just  or  reasonable  cause,  by  making  him  take  an  issue 
with  the  charge  of  malice  inserted  in  it. 

(2.)  ComfiMmiciXtionB  bettoem  OrecUtors  in  relation  to  their 
Bankrvpt  DAtor. — It  has  been  ruled  that  Creditors  are  pri- 
vileged in  communicating  with  each  other  in  relation  to  the 
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Bankrupt  and  his  affairs,  touching  their  joint  interest  and 
a  joint  oo-operation,  and  that  malice  must  be  charged  and 
put  in  Issue  in  any  action  of  damages  by  the  Bankrupt 
founded  on  sudi  communications.— STomM^^,  21st  Novem- 
ber 1834    13.S.72. 

(3.)  Statements  made  a;t  Public  Meetings. — Statements  made 
at  a  regular  meeting  of  the  Senatus  Acadevmcus  of  a  Uniyeiv 
sity,  by  one  Professor  regarding  another,  in  reference  to  a 
matter  fairly  coming  within  the  cognizance  of  the  Senatus, 
have  been  found  entitled  to  the  benefit  of  privilege ;  and 
it  has  been  therefore  ruled,  that  malice  must  be  alleged,  and 
put  in  issue  in  any  action  of  damages  founded  on  such  state- 
ments.— Hamilton^  10th  March  1827.    5.  S.  569. 

(4.)  Cimmimieations  hy  Masters  in  regard  to  their  Ser- 
vants.— As  a  master  is  entitled  freely  to  communicate  his 
opinions  and  impressions  regarding  his  servant  on  being 
appUed  to  for  a  character,  he  is  entitled,  as  respects  all 
such  conununications,  to  the  benefit  of  the  plea  of  privi- 
lege ;  and  accordingly,  in  order  to  make  an  action  lie  for 
such  conununications,  malice  must  be  alleged  and  put  in 
issue.  Such,  it  is  apprehended,  notwithstanding  a  certain 
degree  of  ambiguity  exhibited  by  the  reports  of  decided 
cases,  is  the  true  legal  principle  according  to  which  an  Issue 
would  now  be  framed  in  actions  of  this  class. — Christian^ 
eth  July  1818, 1.  M.  419.  Anderson,  13th  July  1818,  1. 
M.  429 :  And  the  Lord  Chief  Gommissioner^s  charge  in 
Forteath,  20th  March  1821,  2.  M.  470.  With  reference 
to  these  authorities  however,  the  principle  would  not  apply, 
where  the  master  has,  unasked,  gratuitously  volunteered  to 
persons  who  had  no  proper  interest  in  the  matter,  state- 
ments of  a  slanderous  tendency  regarding  his  servant. 
When  a  master  so  acts,  it  is  obvious  that  he  places  himself 
in  the  position  of  any  ordinary  calumniator,  and  forfeits  all 
claim  to  privilege,  just  because  it  is  impossible  for  him  to 
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instruot  that  he  had  any  good  or  reasonable  cause  for  his 
conduct. 

(5.)  Public  JaumaUgts  or  Critics. — Persons  of  this  class 
are  also  privileged,  so  long  as  they  do  not   overstep  the 
proper  limits  of  their  province.     In  this  class  of  Actions,  as 
in  others,  it  is  for  the  Court  to  determine  before  the  trial, 
whether  the  case  is  to  be  dealt  with  as  privileged  or  not, 
and  to  settle  the  Issues  accordingly.     The  legal  principles 
by  which  such  cases  fall  to  be  governed,  may  be  collected 
from  the  report  of  Leslie  v.  Blackwood^  22d  July  1822,  3. 
M.  157;  and  Hamilt&n  v.  Stevenson^  19th  June  1822,  3. 
M.  75.     In  the  former  case,  malice  was  expressly  charged 
in  the  Issues  ;  in  the  latter,  the  Issues  were  in  the  ordinary 
form.    It  may  be  stated  generally,  that  the  observations  of 
a  reviewer  or  journalist,  will  be  held  as  fair  criticisms,  and 
entitled  to  the  protection  of  the  plea  of  privilege,  in  so  far 
as  they  can  be  shewn  to  have  fairly  arisen  out  of  the  facts 
set  forth  in  the  work,  or  writing,  or  other  matter,  criticized. 
But,  whenever  the  critic,  or  journalist,  travels  out  of  the 
work  or  matter  he  professes  to  deal  with,  and  proceeds  on 
the  assumption  of  facts  taken  from  extrinsic  sources,  his 
privilege  ceases.     Neither  is  a  critic,  or  journalist,  entitled 
in  his  observations  or  comments,  to  exceed  a  moderate  and 
reasonable  latitude  of  discussion,  even  although,  strictly 
speaking,  he  has  not  resorted  to  extrinsic  sources.     For  ex- 
ample, no  journalist  or  critic  is  entitled  to  charge  an  indi- 
vidual with  positive  crime ;  at  least,  he  is  not,  in  such  a 
case,  entitled,  in  the  first  instance,  to  the  benefit  of  the 
plea  of  privilege,  although,  of  course,  it  is  in  his  power  to 
take  a  counter  issue  of  the  Veritas^  and  so  to  justify  himself. 
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No.  I. 

Giitan  ▼.  Cheape.—lOth  Jyiy  1822. 

It  being  admitted  that  the  pursuer  ib,  and  has  for  many 
years  been  a  Writer  to  the  Signet,  and  has  been  Agent  and 
Attorney  for  the  Bank  of  England  since  the  26th  day  of 
December  1811,  and  ha«  brought  prosecutions  for  forgery 
on  tiieir  account,  and  was  employed  as  Agent  in  the  trial 
of  Frances  Mackay,  which  took  place  before  the  High  Oourt 
of  Justiciary  on  the  1st  day  of  February  1819, — 

Whether  the  25th  No.  of  a  certain  Newspaper  called  the 
Beacon,  was  published  at  Edinburgh  on  or  about  the  23d 
day  of  June  1821,  and  contained  the  following  words,  or 
words  of  the  following  tenor  or  efiect,  viz. : — "  To  the,^ 
&c« 

Whether  the  whole,  or  any  part  of  the  aforesaid  words,  are 
of  and  concerning  the  pursuer,  and  were  published  with 
the  malicious  purpose  and  intention  of  injuring,  and  do 
injure  the  pursuer  in  his  private  and  professional  character, 
and  do  falsely  and  injurioudy  hold  forth  the  pursuer^s  in- 
capacity as  Agent  for  the  Bank  of  England, — ^as  having 
unnecessarily  brought  prosecutions  for  forgery  for  his  own 
private  advantage,  and  having  unnecessarily  expanded 
large  sums  of  money  in  conducting  the  same,  or  of  offici- 
ously interfering  in  regard  to  the  said  forgeries,  and  of 
conducting  the  triaJs  and  prosecutions  for  the  same,  in- 
juriously to  the  interests  of  the  Bank  and  of  the  public, 
and  unfairly  to  the  persons  accused  :-— Or  of  having  in- 
duced the  said  Frances  Mackay  to  admit  her  guilt,  by 
promising  to  her  that  she  should  not  be  tried,  and  after- 
wards inducing  the  Lord  Advocate  to  try  the  said  Frances 
Mackay  by  concealing  the  promise ; — ^And  Whether  the 
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said  words  do  falsely  and  injuriously  set  forth  that  the 
Court  of  Justiciary  on  being  informed  by  Sir  William  Bae, 
Baronet,  the  former  Sheriff  of  the  county,  of  the  circum- 
stances of  the  case,  meaning  the  circumstances  set  forth 
in  the  said  Newspaper  relative  to  the  said  Frances  Mac- 
kay,  expressed  its  high  disapprobation  of  the  pursuer^s 
conduct,  to  the  damage  and  injury  of  the  said  pursuer  i 

Whether  the  26th  Number  of  the  said  Newspaper  was  printed 
and  published  on  or  about  the  30th  day  of  June  1821, 
and  contained  the  following  words,  or  words  of  the  follow- 
ing tenor  and  effect,  viz. : — "  We,'^  &o. 

Whether  the  said  words  are  of  and  concerning  the  pursuer, 
and  are  false  and  injurious,  and  to  the  damage  and  injury 
of  the  pursuer  i 

Whether  the  27th  Number  of  the  said  Newspaper  was  printed 
and  published  on  or  about  the  7th  day  of  July  1821,  and 
contains  the  following  words,  or  words  of  the  following 
tenor  and  effect,  viz. : — "  In,'^  &c. 

Whether  the  said  words  are  of  and  concerning  the  pursuer, 
and  are  false  and  injurious,  and  to  the  damage  and  injury 
of  the  pursuer ! 

Whether,  in  the  months  of  June  and  July  1821,  at  the  time 
the  aforesaid  words  were  published,  the  defender,  Douglas 
Gheape,  Esq.  was  the  editor,  conductor,  proprietor,  or 
publisher,  or  one  of  the  editors,  conductors,  proprietors, 
or  publishers  of  the  said  Newspaper  called  the  Beacon,  or 
was  author  of  the  paragraphs  and  words  aforesaid  t 

Damages  laid  at  £5fiOO, 
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No.  II. 

Aiton  V.  iPCuUoch^-'^Sd  December  1822. 

It  being  admitted  that  the  pursuer  is  a  Surgeon, — 
It  being  also  admitted,  that  in  the  month  of  December 
1820,  and  of  January  and  February  1821,  the  defenders, 
Alexander  Abemethy  and  James  Walker,  were  printers  of 
a  certain  Newspaper  called  the  Scotsman,  and  that  the  said 
defenders,  and  the  defender  John  Bamsay  M^Culloch,  are 
conjunctly  and  severally  responsible  for  the  articles  with 
which  they  are  charged  in  this  action,  and  which  are  admits 
ted  to  have  been  published  in  the  said  Newspaper  on  the 
23d  day  of  December  1820,  20th  day  of  January,  and  10th 
day  of  February  1821, — 

It  being  also  tirdmitted  that  a  public  meeting  was  held  at 
the  Pantheon  near  the  head  of  Leith  Walk,  Edinburgh, 
on  Saturday  the  16th  day  of  December  1820,  at  which  the 
pursuer  was  present,— 

Whether,  on  or  about  the  23d  day  of  December  1820,  in 
the  205th  Number  of  the  said  Newspaper,  the  defenders 
did  print  and  publish,  or  cause  to  be  printed  and  publish- 
ed, the  following  words,  or  words  of  the  following  tenor 
or  effect,  viz. : — "  Anxious,''  &c.;  and  Whether  the  whole, 
or  any  part  of  the  said  words,  are  of  and  concerning  the 
pursuer,  and  were  published  with  the  maUcious  purpose 
and  intention  of  injuring,  and  do  injure  the  pursuer,  or 
do  falsely  and  injuriously  hold  forth  the  pursuer  as  a 
maniac  or  as  fatuous,  or  as  uttering  frenzied  and  beastly 
insults,  or  as  sunk  to  the  level  of  blackguards  who  would 
shrink  from  nothing,  however  mean  or  base,  if  it  promise 
only  to  gratify  a  paltry  and  unmanly  revenge,  or  as  a 
person  who  courts  degradation  and  merits  infamy,— or  is 
capable  of  misleading,  inflaming  and  treason  stirring,  or 
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as  willing  to  become  an  assassin  of  persons  as  well  as 
character,  and  aii  only  reBtrained  by  cowardice  from 
using  the  stilletto,  to  the  injury  and  damage  of  the 
pursuer ! 

Whether,  on  or  about  the  20th  day  of  January  1821,  in  the 
209th  No.  of  the  said  newspaper,  the  defenders  did  print 
and  publish,  or  cause  to  be  printed  and  published  the  fol- 
lowing words,  or  words  of  the  following  tenor  and  eflTect, 
viz.  "  Darknoss,^^  &c. ;  and  "Whether  the  whole,  or  any 
part  of  the  said  words,  are  of  and  concerning  the  pursuer, 
and  were  maliciously  meant  and  intended  to  injure  the 
pursuer,  or  do  falsely  and  injuriously  hold  forth  the  pur- 
suer as  an  unworthy  person,  who  conducted  himself  in  a 
scandalous  and  discreditable  manner,  or  as  a  surgeon  who 
habitually  conducted  himself  in  so  degrading  a  manner  as 
justly  to  forfeit  public  esteem,  to  the  injury  and  damage 
of  the  pursuer ! 

Whether,  on  or  about  the  10th  day  of  February  1821,  in 
the  212th  No.  of  the  said  newspaper,  the  defender  did 
print  and  publish,  or  cause  to  be  printed  and  published 
the  following  words,  or  words  of  the  f<^owing  tenor  and 
effect,  &c.  "  The,''  &c.  ?  and 

Whether  the  whole,  or  any  part  of  the  said  words,  are 
of  and  concerning  the  pursuer,  and  were  maliciously 
meant  and  intended  to  injure,  and  do  injure  the  pur- 
suer, or  do  falsely  and  injuriously  hold  forth  the  pur- 
suer as  a  madman,  to  the  injury  and  damage  of  the 
pursuer ! 

Damages  laid  at  ^5,000. 
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No.  III. 

Leslie  v.  Blaekwoody — 2&th  May  1822. 

It  being  aidnutted  that  the  pursuer  ia  Profeeusor  of  Natural 
Philosophy  in  the  University  of  Edinburgh,— that  the  de- 
fender is  proprietor  and  publisher  of  a  certain  periodical 
work  called  Blackwood'*s  Edinburgh  Magazine,  and  it  being 
also  admitted  that  the  35th  No.  of  the  said  work  published 
by  the  defender  at  Edinburgh  on  or  about  the  month  of 
February  1820,  contains  the  following  words  and  figures, 
viz.  "  Leslie,^  &c. 

Whether  the  whole,  or  any  part  of  the  said  words,  are  of 
and  concerning  the  pursuer ;  and  Whether  the  pursuer  is 
therein  falsely,  maliciously,  and  injuriously  represented 
and  held  up  to  ridicule  and  contempt,  as  ignorant  of  the 
Hebrew  language,  and  even  of  the  Hebrew  alphabet, — 
or  as  being  guilty  of  impertinence— or  of  disliking  the 
Hebrew  language  merely  because  it  is  the  language  of  the 
Old  Testament,  and  to  be  attacked  per  fm  aut  nefaa^'-^T 
as  being  tm  enfant  perdu ! 

It  being  also  admitted  that  the  40th  No.  of  the  said 
Magazine  published  by  the  defender  at  Edinburgh,  on  or 
about  the  month  of  July  1820,  contains  the  following  words, 
viz.  "  The  King,''  &c. 

Whether  the  whole,  or  any  part  of  the  said  words,  are  of 
and  concerning  the  pursuer,  and  falsely,  maliciously,  and 
injuriously  represent  and  hold  up  the  pursuer  to  ridicule 
and  contempt,  as  being  a  plagiary,  to  the  injury  and 
damage,  of  the  said  pursuer ! 

It  being  also  admitted,  that  the  44th  No.  of  the  said 
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work  published  by  the  defender  at  Edinburgh,  on  or  about 
the  9th  of  November  1820,  contains  the  following  words, 
viz.  "  In,'^  &c. 

Whether  the  whole,  or  any  part  of  the  said  words,  are  of 
and  concerning  the  pursuer,  and  falsely,  maliciously  and 
injuriously,  represent  and  hold  up  the  pursuer  to  public 
ridicule  and  contempt — ^representing  him  to  be,  or  assert- 
ing that  he  is  an  ignorant  dogmatist,  or  that  he  has  the 
impudence  to  criticise  that  of  which  he  is  ignorant,  or 
that  he  is  actuated  by  hostility  to  the  language  of  revel- 
ation, simply  because  it  is  the  language  of  revelation,  or 
as  being  lying,  dishonest,  or  or  joining  with  a 

bookseller  to  impose  upon  the  public  by  dishonesty,  or  as 
having  purloined  from  other  authors,  or  as  having  been 
guilty  of  a  thousand  betises,  or  as  resembling  a  parrot,  or 
as  an  object  of  suspicion  to  those  who  hold  the  scriptures 
in  honour,  and  impiety  in  detestation,  or  as  going  out  of 
his  way  to  recommend  an  impious  work,  or  as  having  cast 
an  ignorant  sarcasm  on  the  language  of  the  Bible,  or  as 
sneering  at  the  fancies  of  one  of  the  Apostles,  to  the  in- 
jury and  damage  of  the  said  pursuer ! 

It  being  also  admitted,  that  the  said  44th  No.  of  the  said 
Magazine  contains  the  following  words,  "  With,'^  &c. 

Whether  the  whole,  or  any  part  of  the  said  words,  are  of  and 
concerning  the  pursuer,  and  falsely,  maliciously  and  in- 
juriously, hold  out  and  represent  the  pursuer  as  being 
one  of  the  public  teachers  by  whom  young  men,  who  come 
as  students  to  the  University  of  Edinburgh,  have  their 
religious  principles  perverted,  and  their  reverence  for  holy 
things  sneered  away,  to  the  injury  and  damage  of  the 
said  pursuer ! 

Or, 

Whether  the  pursuer  held  himself  forth  as  the  author  of 
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certain  diflcoveries  in  regard  to  freezing  or  artificial  con- 
gelation by  means  of  evaporation  under  an  exhausted  re- 
ceiver,— ^but  the  pursuer  knowing,  or  being  aware  that  the 
same,  or  similar  discoveries,  were  previously  pointed  out 
or  described  in  a  paper  in  the  67th  volume  of  the  Philo- 
sophical Transactions  of  the  Boyal  Society  of  London,  en- 
titled an  account  of  some  experiments  made  with  an  air 
pump  on  Mr.  Smeaton'^s  principle ;  together  with  some 
experiments  with  a  common  air-pump  by  Mr.  Edward 
Naime,  F.B.S.? 

It  being  admitted,  that  a  book  entitled  the  Philosophy  of 
Arithmetic,  was  published  by  the  pursuer  in  the  year  1820, 
and  is  described  in  the  title-page  as  a  second  edition  im- 
proved and  enlarged,  meaning  thereby,  that  the  said  book 
described  as  a  second  edition,  was  enlarged  and  improved 
in  comparison  with  the  first  edition  of  the  said  book, 

Whether  the  pursuer  with  the  bookseller,  in  holding  out  to 
the  public  the  book  first  aforesaid  as  a  second  edition 
enlarged  and  improved,  was  guilty  of  a  dishonest  attempt 
to  impose  upon  the  public  i 

Or, 
Whether  the  pursuer  did  write  and  compose  the  following 
words  contained  in  the  11th  article  of  the  8th  No.  of  a 
certain  periodical  work  called  the  Edinburgh  Beview,  for 
the  month  of  July  1804,  pp.  399,  viz.  "  We,''  &c.  ? 

And,  Whether  the  defender,  in  stating  that  he  had  often 
likened  the  pursuer  to  a  parrot,  meant  and  intended  to 
allude  to  and  characterize  the  pursuer  solely  as  the 
author  of  the  said  passages  f 

Damages  laid  at  ^5,000. 
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No.  IV. 

Hamilton  v.  ffcpe^ — 17th  F^rtMry  1826. 

It  being  admitted  that  the  pursuer  is  Professor  of  Mid- 
wifery in  the  University  of  Edinburgh,  and  that  the  defen- 
der is  Professor  of  Chemistry  in  the  said  University, 

Whether,  on  or  about  the  23d  day  of  April  1825,  at  a 
meeting  of  the  Senatus  of  said  University,  and  in  presence 
and  hearing  of  the  Professors  then  and  there  present, 
the  defender  did  falsely,  maliciously,  and  oalumniously 
impute  intended  falsehood  to  the  pursuer,  by  stating  that 
the  pursuer  was  a  liar,  or  a  malicious  and  impudent  liar; 
or  that  he,  the  pursuer,  not  only  lied,  but  knew  that  he 
did  so,  or  did  use  or  utter  words  to  that  e£feot,  to  the 
injury  and  damage  of  the  said  pursuer! 

Or, 

Whether,  on  or  about  the  19th  day  of  January  1824,  the 
pursuer  did  present  or  communicate  to  the  Magistrates 
of  Edinburgh,  as  Patrons  of  the  said  University,  a  printed 
Memorial  containing  the  following  words,  or  words  to  the 
following  effect,  viz.  "Now,''  &o.  And  Whether  the 
whole,  or  any  part  of  the  averments  aforesaid,  contained 
in  the  Memorial  aforesaid,  were  known  to  the  pursuer  to 
be  false  at  the  time  he  presented  the  said  Memorial  to 
the  said  Magistrates! 

Whether,  on  or  about  the  19th  day  of  January  1824,  the 
pursuer  did  present  to  the  said  Magistrates,  as  Patrons 
aforesaid,  a  Petition  containing  the  following  words,  or 
words  to  the  following  effect,   viz.  "  The,''   &c.    And 
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Whether  the  whole,  or  any  part  of  the  aforesaid  words 
contained  in  the  Petition  aforesaid,  were  known  to  the 
pursuer  to  be  false  at  the  time  he  presented  the  said 
Petition  to  the  said  Magistrates ! 

Damages  laid  at  £5^000. 


PART  III. 


ACTIONS  FOR  MALICIOUS  PROSECUTION,  AND 
GROUNDLESS  ACCUSATION. 


I.  —  ACTIONS  OF  DAMAGES 
FOUNDED  ON  MALICIOUS 
PBOSECUTION,  OR  ON  FALSE 
AND  GROUNDLESS  ACCU- 
SATIONS MADE  OR  IN- 
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II.  —  ACTIONS  OP  DAMAGES 
FOUNDED  ON  COMPLAINTS 
MADE,  AGAINST  OFFICERS 
ENGAGED  IN  THE  PUBLIC 
SERVICE,  TO  THEIR  SUPE- 
RIORS. 


CHAPTER  I. 


ACTIONS  OF  DAMAGES  FOB  MALICIOUS  PROSECUTION,  OR 
FOUNDED  ON  FALSE  AND  GROUNDLESS  ACCUSATIONS  MADE, 
OR  INFORMATION  GIVEN,  TO  THE  PUBLIC  AUTHORITIES. 

Cases  of  this  description  are  nearly  allied  to  those  of 
judicial  slander.  Both  belong  to  the  privileged  class  ;  and 
in  both,  malice  is  the  essence  of  the  ground  of  action. 
Accordingly,  the  Issue  in  an  action  of  damages  for  judicial 
slander,  and  the  Issue  in  an  action  of  damages  for  malicious 
prosecution,  is,  and  must  necessarily  be,  very  similar.  But, 
in  a  proper  action  of  the  latter  description,  not  only  must 
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malice  be  charged,  but  also  the  want  of  probable  cause. 
This,  then,  is  the  distinguishing  feature  between  actions 
which  are  founded  on  malicious  prosecutions  and  actions 
for  judicial  slander.  The  distinction  was  clearly  recognised, 
and  given  effect  to,  in  the  recent  case  of  Marianskiy  17th 
June  1841,  3.  D.  1036.» 

It  may  therefore  be  stated  as  a  general  rule,  (notwith- 
standing a  certain  looseness  which  has  exhibited  itself  in 
practice),  that,  in  actions  of  damages  founded  on  malicious 
prosecution,  or  on  information  given,  or  accusations  made  to 
the  public  authorities,  which  has  led  to  criminal  proceedings, 
the  pursuer  must  libel  and  aver  malice  and  want  of  probable 
cause  against  the  defender,  in  order  to  support  and  main- 
tain his  case  ;  and  that  without  distinct  and  relevant  alle- 
gations to  that  effect  no  issue  or  issues  can  be  granted. 
Lord  Chancellor's  speech  in  Young  and  Others  v.  L&oen^  8th 
July  1822,  1.  Sh.  App.  179 ;  and  opinions  of  the  Judges 
in  Marianski^  supra. 

But  it  is  not  enough,  in  order  to  impose  on  the  pursuer 
the  burden  of  establishing  a  charge  of  malice  and  want  of 
probable  cause,  that  his  action  is  founded  on  proceedings 
which  exhibited  the  form  and  appearance  merely  of  a  pro- 
cess at  law.  Thus,  if  the  action  be  founded  on  the  allega- 
tion that  the  defender  had  made  an  incompetent  charge 
against  him  to  an  incompetent  party, — ^that  is  to  say,  to  a 
party  who  had  no  right  to  interfere  in  the  matter,— and 
that  there  was  then  adopted  against  him  a  proceeding  hav- 
ing the  colour  and  semblance  of  a  judicial  process,  but  which 
in  truth  and  reality  was  utterly  lawless  and  extrajudicial, 
the  pursuer  would  not  be  obliged  to  take  an  issue  containing 
the  charge  of  malice  and  want  of  probable  cause  :  In  such 
a  case  the  pursuer  would  be  entitled  to  an  issue  in  similar 
terms  to  that  in  an  ordinary  case  of  slander ;  that  is  to 
gay,  it  would  not  be  incumbent  on  him  either  to  libel 

*  For  lome  remarks  on  the  reaion  of  tbiB  distinctioo,  tee  antea^  p.  77. 
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malice  and  want  of  probable  cause,  or  to  take  an  issue 
contwiing  these  charges.  Smithy  15th  February  1827,  5> 
Sh.  364. 

Where  the  pursuer  is  obliged  to  take  an  Issue  charging 
malice  and  want  of  probable  cause,  it  is,  of  course,  unneces- 
sary for  the  defender  formally  and  expressly  to  undertake 
the  burden  of  establishing  the  converse  in  a  counter  Issue, 
—the  legal  presumptions  being  already  in  his  favour.  But 
where  the  pursuer  has  been  allowed  an  Issue  in  the  ordinary 
terms,  and  resting  simply  on  the  allegations  of  falsehood 
and  injury,  the  defender  may,  if  he  pleases,  and  has  put  on 
record  the  requisite  averments,  take  a  counter  Issue,  to  the 
effect  that  he  had  acted  regularly,  and  had  probable  cause, 
or  reasonable  grounds,  for  what  he  did. 

As  may  be  supposed,  an  action  founded  on  the  allegation 
of  malicious  prosecution,  has  been  rarely  attempted,  ex- 
cepting where  the  prosecution,  which  forms  the  subject  of 
dispute,  had  failed.  Where,  however,  the  pursuer  has  been 
actually  convicted  under  the  prosecution  on  which  he  founds, 
it  would  rather  seem  that  an  action  of  damages  at  his  in- 
stance would  not  lie,  even  on  the  allegation  of  malice  and 
want  of  probable  cause,  unless  he  has,  in  the  first  instance, 
and  as  a  preliminary  and  preparatory  step  to  his  civil  remedy 
for  damages,  proceeded  against  the  wrong  doer  by  criminal 
process,  with  concourse  of  the  public  prosecutor.  In  short, 
the  conviction  in  the  Criminal  Court  in  the  original  prose- 
cution, is  held,  of  itself,  so  completely  to  answer  and  rebut 
the  charge  of  want  of  probable  cause,  that  till  it  has  been 
shewn  by  some  other  and  subsequent  proceedings,  also  in 
the  Criminal  Court,  to  have  been  groundless  and  unwar- 
ranted, no  civil  action,  which  rests  upon,  and  has  been 
brought  in  respect  of  such  conviction,  will  be  entertained. 
Madellan,  7th  December  1832, 11.  S.  187. 

The  examples  of  Issues  which  are  annexed  to  the  next 
Chapter  are  also  illustrative  of  the  present. 


CHAPTER  II. 

ACTIONS  OF  DAMAGES  FOUNDED  ON  COMPLAINTS  MADE 
AGAINST  OFFICERS  ENGAGED  IN  THE  PUBLIC  SERVICE,  TO 
THEIR  SUPERIORS. 

Actions  of  this  description  would  appear  to  have  been 
dassed  with,  and  held  to  be  subject  to  the  same  rules  of 
pleading,  as  actions  for  malicious  prosecutions,  by  the  Lord 
GhanceUor  in  moving  the  Judgment  of  the  House  of  Lords, 
in  Y<mi^.<md  Others  v.  Leimi^  supra.  But,  in  a  late  case, 
the  Court  of  Session  disregarded  that  precedent,  and  de- 
cided that,  in  this  class  of  actions,  it  is  not  indispensable 
for  the  pursuer  to  aver  want  of  probable  cause.  Mackenzie^ 
2d  December  1831,  10.  S.  89. 

The  distinction,  however,  in  point  of  principle,  between 
these  classes  of  actions  is  certainly  not  very  obvious.  Public 
policy  requires  that  every  encouragement  should  be  given 
to  the  suppression  of  crime.  Accordingly,  if  an  individual 
gives  such  information  against  another  as  leads  to  a  criminal 
prosecution,  he  is  not  liable  in  damages,  even  although  the 
chaige  should  ultimately,  and  when  thoroughly  sifted,  turn 
out  to  be  without  any  good  foundation,  and  although  the 
accuser  may  have  been  influenced  by  motives  of  ill-will  to- 
wards the  accused,  provided  he  has  had  probable  cause, 
or  reasonable  grounds  for  his  conduct.  Such  being  the 
principle  of  law  applicable  to  actions  for  malicious  prose- 
cutions, it  is  difficult  to  see  why  the  same  principle  should 
not  equally  apply  to  the  case  of  an  individual,  who,  on 
probable  cause  or  reasonable  grounds,  gives  information,  in 
the  proper  quarter,  of  misconduct  on  the  part  of  a  public 
officer.  Social  and  State  expediency  suggests,  it  is  thought, 
the  same  measure  of  protection  to  the  one  case  as  to  the 
other     It  may  be  doubted,  therefore,  whether  in  the  case 
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of  Mackenzie^  the  Court  did  not  overlook  the  distinction  be- 
tween actions  of  the  description  in  question  and  for  mali- 
cious prosecution  generally,  and  actions  for  judicial  slander. 
In  the  former  the  interests  of  the  public  are  alike  concerned, 
while  in  the  latter,  individual  interests  are  alone  affected. 

The  following  examples  of  Issues  will  be  found  to  illus- 
trate the  general  principles  which  have  now  been  explained ; 
and  they  also  exhibit  some  of  the  specialties  and  distinctions 
which  may  occur  in  actions  founded  on  malicious  prosecu* 
tion  and  false  and  groundless  accusation  :— 


No.  I. 

Harper  v.  Robinson^ — lO^A  Jultf  1820. 

Whether,  at  the  Town  of  Banff,  before  or  after  the  month 
of  August  1815,  or  about  that  time,  the  defender,  George 
Forbes,  Sheriff-Substitute  of  the  county  of  Banff,  did  ma- 
liciously combine  and  conspire  with  the  other  defenders, 
George  Bobinson  and  William  Bobinson,  or  one  or  other 
of  them,  falsely  and  injuriously  to  defame  the  pursuer  and 
to  ruin  him  in  his  character ;  and  Whether,  combining  and 
conspiring  as  aforesaid,  they  did  procure  or  cause  to  be 
procured,  a  petition  to  be  presented  to  the  said  Goorge 
Forbes,  as  a  Justice  of  the  Peace  for  the  said  county  of 
Banff,  by  John  Smith,  Procurator-Fiscal  of  the  said 
county,  falsely,  injuriously,  and  maliciously  accusing  the 
said  pursuer  of  being  guilty  of  reset  of  theft,  without 
probable  or  reasonable  cause  for  the  said  accusation, — 
and 

Whether  the  said  George  Forbes  did  afterwards,  as  such 
Justice  of  Peace,  maliciously,  partially,  and  irregularly, 
take  a  precognition  upon  the  said  petition,  and  did  mali- 
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ciouflly  transmit  a  false  accusation  without  due  enquiry 
into  the  truth  of  the  same,  in  order  that  the  same  might 
be  laid  before  the  Lord  Advocate ;  and  Whether  the  said 
pursuer  was  tried  before  the  High  Court  of  Justiciary,  at 
Aberdeen,  on  the  6th  of  September  1815,  and  found  not 
guilty  of  the  crime  of  reset  of  theft  as  aforesaid,  on  an 
indictment  at  the  instance  of  the  said  Lord  Advocate, 
founded  on  the  precognition  taken,  and  the  accusation 
made  as  aforesaid,  to  the  injury  and  damage  of  the  said 
pursuer, — and 

Whether  the  said  defenders,  William  and  Gteorge  Bobinson, 
or  one  or  other  of  them,  did  maliciously  combine  and  con- 
spire with  the  said  George  Forbes,  in  preparing  the  said 
petition  containing  the  alleged  false  and  injurious  state- 
ment aforesaid,  and  in  transmitting  the  precognition  and 
false  accusation  aforesaid  to  the  Grown  Agent  at  Edin- 
burgh, for  the  purposes  aforesaid,  to  the  loss  and  damage 
of  the  said  pursuer, — and 

Whether  the  said  defenders,  William  and  George  Bobinson, 
or  one  or  other  or  both  of  them,  did  falsely  and  injuriously, 
and  without  reasonable  or  probable  cause,  accuse  the  said 
pursuer  of  reset  of  theft,  and  did,  one  or  other  or  both  of 
them,  procure  or  cause  to  be  procured,  the  said  petition, 
to  be  presented  and  transmitted,  and  urged  the  same  to 
trial  as  aforesaid,  for  the  purposes  aforesaid,  to  the  loss 
and  damage  of  the  said  pursuer. 

Damages  laid  at  ^£^2,000. 
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No.  II. 
Gray  y.  Maajoribanksy—Viiai  FAmary  1823. 

It  being  admitted  that  the  pursuer  is  clerk  to  the  Justices 
of  Peace  for  the  Coldstream  District  of  the  County  of  Ber- 
wick, and  Baron  Bailie  of  Coldstream, 

It  being  also  admitted,  that  the  defender  is  a  Justice  of 
Peace  for  the  said  county, 

Whether,  on  or  about  the  12th  day  of  May  1820,  the  de- 
fender did  take  the  declaration  of  certain  persons,  viz. : — 
George  Houy,  writer  in  Kelso,  William  Hall,  residing 
there,  and  William  Allison,  quarryman,  residing  at  Lees 
Lodge,  relative  to  an  alleged  tuasault  committed  by  the 
pursuer  in  the  town  of  Coldstream,  and  did  thereafter 
transmit  the  same  to  the  Procurator-Fiscal;  and  Whether, 
in  transmitting  the  said  declaration  to  the  said  Procura- 
tor-Fiscal, the  defender  did  falsely,  maliciously,  and  in- 
juriously, and  contrary  to  the  tenor  of  the  said  declara- 
tion, represent  the  pursuer  a«  havmg  been  the  aggressor  in 
the  said  alleged  assault,  and  as  having  made  a  wanton  and 
unprovoked  attack  upon  William  Hall  and  Qeorge  Houy, 
and  as  being  a  turbulent  person,  and  a  man  of  quarrelsome 
character,  or  a  bad  member  of  society,  to  the  injury  and 
damage  of  the  said  pursuer  \ 

Whether,  on  or  about  the  29th  May  1820,  the  defender  did, 
at  his  House  of  Lees,  take  the  declarations  of  William 
Allison  and  James  Gilroy,  relative  to  the  assault  aforesaid, 
and  did  thereafter  write  and  transmit  to  the  Lord  Advo- 
cate, or  one  or  other  of  his  deputes,  letters  bearing  dates 
the  29th,  30th,  and  31st  of  May,  and  1st  and  2d  of  June 
1820,  or  one  or  other  of  the  said  days,  and  did,  in  the 
said  letters,  falsely,  and  injuriously,  and  maliciously,  and 
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contrary  to  the  tenor  of  the  said  declarations  taken  as 
aforesaid  in  his  own  presence,  represent  the  pursuer  as 
having  been  guilty  of  a  gross  and  aggravated  assault 
without  provocation,  upon  two  peaceable  and  respectable 
individuals ;  and  that  the  pursuer  was  a  quarrelsome  per- 
son, a  dangerous  neighbour,  a  bad  member  of  society,  of 
whom  it  was  absolutely  necessary  to  make  a  public  ex- 
ample, to  the  injury  and  damage  of  liie  pursuer ! 

Whether,  on  or  about  the  SOth  day  of  May  1820,  at  Gold- 
stream,  the  defender  did  falsely  and  injuriously  say  to 
David  Buist,  factor  to  the  Bight  Honourable  the  Earl  of 
Haddington,  the  Superior  of  the  burgh  of  Coldstream, 
that  the  pursuer  was  an  improper  person  to  fill  any  office 
of  trust,  and  that  it  would  be  the  duty  of  the  said  Earl 
to  dismiss  the  pursuer  from  the  situation  of  Baron  Bailie 
of  Ooldstream,  as  he  was  now  unworthy  to  hold  that  si- 
tuation, or  did  use  or  utter  words  to  that  effect,  to  the 
injury  and  damage  of  the  said  pursuer  i 

Whether,  on  or  about  the  13th  day  of  May  1820,  in  the 
Black  Bull  Inn  at  Ooldstream,  the  defender  did  falsely 
and  injuriously  say  to  James  Bell,  Esq.  Sheriff-clerk  of 
Berwickshire,  that  the  pursuer  was  unfit  to  hold  any  pub- 
lic trust,  or  to  be  admitted  into  respectable  or  honour- 
able society,  and  that  it  would  be  the  duty  of  the  said 
James  Bell  to  dismiss  the  pursuer  from  the  situation  of 
Clerk  to  the  peace  for  the  Coldstream  District  of  Ber- 
wickshire, or  did  use  or  utter  words  to  that  effect,  to  the 
injury  and  damage  of  the  pursuer  ! 

It  being  admitted  that  the  defender  did  write  and  trans- 
mit to  the  Earl  of  Haddington,  Lord  Superior  of  Cold- 
stream, the  letter  in  process,  dated  30th  May  1820 ;  and  it 
being  admitted  that  the  said  letter  is  of  and  concerning  the 
said  pursuer, 

9 
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Whether  the  defender  did  therein  falsely,  malicioaBly  and 
injuriously,  describe  the  said  assault  as  an  inhuman  out- 
rage committed  by  the  pursuer,  and  did  injuriously  en- 
deavour by  other  false  statements  in  the  said  letter  re- 
garding the  ccmduct  of  the  pursuer,  to  cause  the  said 
Earl  to  withdraw  his  confidence  from  the  pursuer  as 
Baron  Bailie  of  Coldstream,  to  dismiss  him  from  the  said 
office,  to  the  damage  and  injury  of  the  said  pursuer ! 

Whether  the  pursuer  was  tried  at  Ghreenlaw  on  the  12ih 
and  13th  days  of  September  1820,  before  the  Sheriff  of 
Berwickshire  and  a  Jury;  and  Whether,  on  the  said 
ISth  day  of  September,  the  following  verdict  was  re- 
turned, viz.  '^  They,^  &c.  I  (The  verdict  was  one  of 
acquittal.) 

Whether,  on  or  about  the  3d  day  of  October  1820,  at  a 
meeting  of  the  freeholders  of  the  said  county  held  at 
Ooldstream,  the  defender  did  in  a  public  speech  in  the 
hearing  of  several  persons  there  assembled,  falsely  and 
injuriously  say,  that  the  pursuer  was  utterly  disgraced  by 
the  said  trial  and  sentence,  and  was  disqualified  from 
acting  as  clerk  of  the  peace,  or  holding  any  public  office, 
or  that  he  was  unfit  to  sit  in  the  company  of  gentlemen, 
and  ought  to  be  dismissed  from  his  said  office,  or  that 
the  pursuer  had  obtained  the  said  verdict  by  means  of 
peijured  witnesses,  or  was  guilty  of  subomaticm  of  per- 
jury, or  did  use  or  utter  words  to  that  effect,  to  the  in- 
jury and  damage  of  the  pursuer  I 

Whether,  on  or  about  the  said  3d  day  of  October  1820,  the 
defender  did  falsely,  maliciously  and  injuriously,  say  to 
the  aforesaid  James  Bell,  that  the  pursuer  was  utterly 
disgraced  by  the  said  trial  and  sentence,  and  was  dis- 
qualified from  acting  as  derk  of  the  peace,  or  holding  any 
public  office,  or  that  he  was  unfit  to  sit  in  the  company 
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of  gentiemen,  and  ought  to  be  duaniMed  from  the  said 
cSoe^  or  that  the  pursaer  had  obtained  the  said  verdict 
by  means  of  perjured  witnesses,  or  was  gniltj  of  suborn- 
ation of  perjury,  and  that  the  defender  would  nei!«r  oflBr 
date  as  a  magistrate  so  long  as  the  pursuer  should  offidate 
as  deik ;  and  did  wrgB  the  said  James  BeD  to  dismiss 
him  from  the  said  office,  or  did  use  or  utter  words  to 
that  effect,  to  die  injury  and  damage  of  ihe  pursuer  ! 

Whether,  at  Lees,  in  the  county  of  Berwick,  on  or  about 
the  9th  day  of  October  1820,  the  defender  did  fiilsely, 
maliciously  and  injuriously,  say  to  George  Manderston, 
residing  in  Gomhill,  that  the  pursuer  had  obtained  the 
▼erdict  aforesaid,  by  means  of  false  and  perjured  wit- 
nesses, and  that  the  pursuer  had  been  guilty  of  snb(»m- 
ation  of  perjury,  and  had  suborned  the  witnesses  on  the 
trial  aforesaid,  to  the  injury  and  damage  of  the  pursuer ! 


Damages  laid  at  ^5,00a 


No.  III. 

Gib§onBv.Marr,^2SdJm^l822. 

Whether,  in  the  month  of  June  1820,  or  about  that  time,  in 
the  town  of  Leith,  or  upon  Leith  Walk,  leading  to  Edin- 
burgh, and  in  the  presence  and  hearing  of  James  Frede* 
rick  Denovan,  sometime  before  Snperintendant  of  Police 
in  Leith,  and  of  Timothy  Lane,  merchant  in  Leith,  or  one 
or  other  of  the  said  persons,  the  defender  did  falsely  and 
injuriously  say  that  the  pursuers  had  issued  or  forged  a 
Bank  of  England  Note,  knowing  the  same  to  be  forged, 
which  note  had  come  into  the  defender's  possession,  or 
did  use  or  utter  words  to  that  effect,  to  the  injury  and 
damage  of  the  said  pursuers! 
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Whether,  on  or  about  the  15th  day  of  July  1820,  at  a  Court 
held  at  Edinburgh,  by  the  Justices  of  Peace  for  the 
county  of  Edinburgh,  and  in  presence  and  hearing  of 
James  Gibson,  Esq.  and  William  M'Farlane,  Esq.  Jus- 
tices of  Peace  for  the  said  county,  and  in  presence  and 
hearing  of  a  number  of  persons  then  and  there  assembled, 
the  defender  did  falsely,  maliciously,  and  injuriously,  say 
that  the  pursuers  had  used  as  genuine,  a  forged  note  of 
the  Bank  of  England,  of  the  value  of  one  pound,  after  the 
pursuers  had  been  informed  that  the  said  note  was  forged, 
or  did  use  or  utter  words  to  that  effect,  to  the  injury  and 
damage  of  the  pursuers : — 

Or, 

Whether  the  defender  did  apply  to  the  said  James  Frederick 
Denovan,  as  an  officer,  or  as  having  been  an  officer  of 
Police,  with  a  view  to  recoveiy  of  payment  of  the  afore- 
said forged  note ;  and  Whether  the  defender  had  good 
probable  cause  in  stating  to  him  that  the  pursuers  had 
issued,  or  caused  to  be  issued,  the  said  forged  note,  know- 
ing the  same  to  have  been  forged  t 

Whether,  at  the  pleading  before  the  Justices  of  Peace  for 
the  county  of  Edinburgh,  aforesaid,  the  defender  had 
good  probable  cause  for  stating  that  the  pursuers  had 
issued,  or  caused  to  be  issued,  the  said  forged  note  marked 
No.  11,263,  after  they  had  been  informed  by  the  Com- 
meroial  Bank  that  the  said  note  was  forged ! 

Damages  laid  at  ^5,000. 
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No.  IV. 

aPMUlan  v.  JiPMiaan,—lst  Jufy  1824. 

Whether,  on  or  about  the  25th  day  of  October  1823,  in  the  * 
House  of  Barwhinnock,  in  the  stewartry  of  Kirkcudbright, 
the  defender  did  violently  assault  and  drag  the  pursuer 
to  the  ground,  and  did  bind  him,  or  cause  the  pursuer  to 
be  bound  and  conveyed  out  of  the  said  house,  and  from 
thence  to  the  town  of  Kirkcudbright,  to  the  injury  and 
damage  of  the  said  pursuer ! 

It  being  admitted,  that  on  the  said  25th  day  of  October, 
the  pursuer  was  incarcerated  in  the  Jail  of  Kirkcudbright 
by  virtue  of  a  warrant  from  the  Stewart-Substitute  of  the 
said  stewartry. 

Whether,  on  or  about  the  said  25th  day  of  October,  the 
defender  did  falsely  and  maliciously  represent  to  the  pro- 
curator-fiscal of  the  said  stewartry,  or  to  his  Majesty^s 
Advocate,  that  the  pursuer  had  intruded  himself  into  the 
defender'*s  house,  and  threatened  to  take  his,  the  defen« 
der^s  life,  or  those  of  his  servants,  on  the  25th  October 
aforesaid,  to  the  injury  and  damage  of  the  said  pursuer  ? 

Or, 

Whether,  on  the  25th  day  of  October  aforesaid,  the  pur- 
suer violently  intruded  himself  into  the  defender's  house 
araied  with  a  loaded  pistol ;  and  Whether  the  defender 
had  reasonable  grounds  to  apprehend  violence  to  himself 
and  his  family ;  and  Whether,  what  the  defender  did,  or 
caused  to  be  done,  on  the  occasion  aforesaid,  was  necessary 
for  the  security  of  him,  the  defender,  and  the  members  of 
his  family  ? 

Damages  laid  at  ^1,000. 
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No.  V. 
MwaM  v.  Gray,  ^c.—2XHk  FArwuy  1827. 

AYhether,  on  or  about  the  20th  day  of  February  1826,  the 
defenders,  or  any  of  them^  maliciously,  and  without  pro- 
bable cause,  did  cause  the  pursuer  to  be  apprehended  and 
conveyed  to  the  Galton  Police  Office  of  Glasgow,  or 
caused  the  pursuer  to  be  imprisoned  in  the  jail  of  Glas- 
gow, and  to  be  therein  detained,  to  the  loss,  injury,  and 
damage  of  the  pursuer  ? 

Damages  laid  at  «f  3,000. 

No.  VI. 

PcO^ism  v.  M}Nab.—2^h  FOmary  1828. 

It  being  admitted  that  the  defender  was,  during  the 
yean  1824  and  1825,  one  of  the  proprietors  of  the  stage 
eoaches  called  Union  and  Oonunercial,  for  carrying  pas- 
sengers to  and  from  the  city  of  Edinburgh  to  Dundee, 
and  that  from  the  month  of  September  1823  to  the  24th 
day  of  May  1825,  the  pursuer  was  employed  by  James 
Scott,  one  of  the  proprietors  of  the  said  coaches,  to  keep, 
or  assist  in  keeping,  the  books  of  the  said  coaches  in 
Edinburgh, 

Whether,  on  or  about  the  24th  day  of  May  1825,  the  de- 
fender did  write  and  transmit,  or  cause  to  be  written 
and  transmitted,  to  Archibald  Scott,  Esq.  Procurator- 
Fiscal  for  the  county  of  Edinburgh,  a  written  paper  or 
information,  falsely,  maliciously,  and  without  probable 
cause,  accusing  the  pursuer  of  fraud,  or  falsely,  malici- 
ously, and  without  probable  cause,  accusing  the  parsiier 
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of  having  oa  many  occasions  exacted  a  higher  rate  of 
fare  from  passengers  travelling,  and  for  carriage  of  par- 
cels conveyed  by  the  said  coaches,  than  he,  the  pursuer, 
vras  authorised  to  do,  to  the  injury  and  damage  of  the 
pursuer! 

Whether,  on  or  about  the  said  2Mh  day  of  May  1825,  the 
defender  did  falsely,  maliciously,  and  without  probable 
cause,  say  to  the  said  Archibald  Scott,  or  to  the  <derks 
in  the  office  of  the  said  Archibald  Scott,  that  the  pursuer 
had  been  guilty  ci  fraud,  and  had  on  many  occasions  ex- 
acted a  higher  rate  of  tare  from  passengers  travelling, 
and  for  the  carriage  of  piurcels  conveyed  by  the  said 
coaches,  than  the  said  pursuer  was  authorised  to  do,  and 
that  the  pursuer  had  appropriated  to  his  own  use  the 
differraice  between  the  regular  charge  and  the  higher 
charge  so  made  by  the  pursuer,  to  the  injury  and  damage 
of  the  pursuer! 

Whether,  on  or  about  the  24th  day  of  May  182S,  a  Peti- 
tion was  presented  by  the  said  Archibald  Scott  to  the 
Sheriff  of  the  said  county,  proceeding  upon,  and  Sounded 
on  the  informatioii  given  as  aforesaid,  by  the  defender ; 
and  Whether  the  pursuer  was,  on  or  about  the  day  last 
aforesaid,  apprehended  and  incarcerated  by  virtue  of  a 
warrant  granted  by  the  said  Sheriff,  proceeding  and 
founded  on  the  said  Petition,  to  the  injury  and  damage 
of  the  pursuer ! 

Damages  laid  at  ^£500. 

No.  VII. 

NeUlands  v.  Tait,  <$*<?• — ^1^  December  1840. 

Whether,  on  or  about  the  27th  day  of  June  1839,  at 
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Fisherrow,  in  the  house  of  the  defender,  B.  Talt,  and  in 
presence  and  hearing  of  David  Harley,  town-officer, 
Musselburgh,  and  David  Taylor,  waiter,  Fisherrow,  or 
either  of  them,  the  said  defender  did  falsely  and  calunmi- 
oudy  say,  that  the  pursuers,  or  one  or  other  of  them,  had 
robbed  him,  and  that  the  pursuer,  Ann  Neillands,  was  a 
whore,  or  did  falsely  and  calumniously  use  or  utter  words 
to  that  effect,  to  the  loss,  injury,  and  damage  of  the  pur- 
suers, or  either  of  them  ! 

Whether,  at  the  time  aforesaid,  the  said  defender  himself, 
or  by  another  or  others  acting  by  his  authority,  wrong- 
fully entered  and  searched  the  house  of  the  pursuer, 
Bobert  Neillands,  to  his  loss,  injury,  and  damage ! 

Whether,  at  the  time  aforesaid,  the  defender,  Henry  List, 
wrongfully  and  irregularly  searched  the  said  house  of  the 
pursuer,  and  opened  lockfast  places  in  the  same  without 
a  warrant  so  to  do,  to  the  loss,  injury,  and  damage  of 
the  pursuer,  Bobert  Neillands ! 

Or, 

Whether  the  pursuers,  or  either  of  them,  themselves,  or  by 
another  acting  by  their  authority,  compromised  and  aban- 
doned all  or  any  of  the  said  claims  of  damage,  in  terms 
of,  and  on  the  conditions  contained  in  the  minute  No.  5 
of  process! 

Damages  laid  at  ^000. 


PART  IV. 


WRONGOUS  APPREHENSION  AND 
IMPRISONMENT. 


I. — ACTIONS  OP  THIS  CLASS 

GENERALLY,  —  WHERE 

«   THERE  IS  NO  ROOM  FOR 

ANY  QUESTION  OP  PRI- 

YILEGE. 


n. — ACTIONS  OP  THIS  CLASS, 
AGAINST  MAGISTRATES 
AND  OTHERS  OCCUPY- 
ING A  PRIVILEGED 
POSITION. 


CHAPTER  I. 


ACTIONS  OF  DAMAGES  FOR  WRONGOUS  APPREHENSION  AND 
IMPRISONMENT,  GENERALLY, — ^WHERE  THERE  IS  NO  ROOM 
FOR  ANY  QUESTION  OF  PRIVILEGE. 

Every  person  who  is  inBtrumental  in  the  illegal  appre* 
henjsion  or  detention  of  another,  lays  himself  open  to  an 
action  of  damages.  The  terms  of  the  Issues  for  trial, 
however,  differ  according  to  the  peculiar  position  of  the 
defender,  and  the  nature  of  the  pleas  which  are  available 
to  him.  Public  functionaries,  such  as  magistrates  and 
others,  who  have  no  private  or  individual  end  to  serve,  but 
who  happen  unintentionally  to  err  in  the  execution  of  their 
public  or  official  duties,  stand  in  a  very  different  situation 
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from  ordinary  persons,  who  neither  have,  nor  can  have,  any 
object  in  view  but  their  own  personal  interest  or  feeling. 
Hence  the  necessity  for  a  distinction  in  the  terms  of  the 
Issues  in  actions  of  damages  for  wrongous  apprehension  and 
imprisonment,  according  to  the  position  which  the  defender 
occupies. 

In  the  ordinary  case,  which  alone  is  to  be  noticed  at 
present,  there  is  no  question  of  privilege,  and  the  Issue  is, 
therefore,  simply  to  the  effect, — Whether  the  defender 
wrongfully  apprehended  the  pursuer,  or  wrongfully  caused 
him  to  be  apprehended,  or  (as  the  case  may  be)  wrongfully 
imprisoned  the  pursuer,  or  wrongfully  caused  him  to  be 
imprisoned  and  detained  in  jaU,  to  his  Iobb,  injury,  and 
damage !  There  are  various  collateral  considerations,  how- 
ever, which  may  arise  in  the  settlement  of  the  Issue. 

PreKmmafy  measures.  —  In  cases  of  this  description, 
whether  ordinary  or  privileged,  the  preliminary  question 
may  arise,  how  far  it  is  necessary,  in  the  first  instance, 
and  in  order  to  render  competent  an  action  of  damages 
for  wrongous  apprehension  or  imprisonment,  to  reduce  and 
set  aside  the  warrant,  decreet,  or  other  writs,  under  colour, 
or  in  virtue  of  which  the  alleged  apprehension  and  im- 
prisonment have  taken  place !  Whether  any  such  previous 
measure  is  necessary,  depends  on  circumstances. 

Where  the  aUeged  apprehemrion  or  nnprisonment  has 
taken  place  under  and  in  virtue  of  a  warrant  or  other  writs, 
SOS  fade  regular^  and  imobjectionable,  and  the  illegality  of 
which  is  denied,  and  has  not  been  in  any  shape  judidatty 
determined,  it  may  be  advisable,  ante  amtkia^  and  before  pro- 
ceeding with  an  action  of  damages,  to  get  them  quaahed  and 
set  aade,  and  their  illegality  ascertained,  in  a  process  of  redno- 
tion  or  otherwise.  Thus  in  the  case,  which  not  unfrequently 
occurs,  of  a  party  being  apprehended  and  imprisoned  in 
virtue  ot  a  decree  of  an  incompetent  court,  or  on  the 
strength  of  some  statutoiy  provimon  which  had  been  erro- 
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neondly  snppoeed  to  itpply  to  the  oa«e,  although  in  reality 
it  did  not,  it  would  be  well  in  the  first  inatanoe,  and  before 
an  action  of  damages  is  brought,  to  quash  the  interiocutor  or 
decree,  either  in  a  regular  action  of  reduction,  or  in  a  sus* 
pension  or  advocation.  In  short,  in  such  cases,  an  action 
of  damages  will  be  exposed  to  many  difficulties  in  its  pro- 
secution, so  long  as  the  illegality  of  the  proceedings  founded 
on  has  not  been  ascertained  and  settled  in  some  competent 
process. 

It  does  not  necessarily  foQow,  however,  that  an  action  of 
damages  will  lie  as  for  wrongous  imprisonment,  where  ulti- 
mate diligence  has  been  done  on  a  decree  regularly  pro- 
noanoed  by  a  competent  Judge,  cantBa  cognitaj  but  which 
has  been  afterwards  set  aside  in  a  Gourt  q{  Beview,  as  iH 
founded  on  its  merits.  On  the  contrary,  it  has  been  held 
that  an  action  of  damages,  in  such  circumstances,  is  incomr 
potent  ;—^tttw»,  25th  February  1837, 15,  S.  683.  Neither 
is  a  decision  of  the  Gourt  of  Justiciary  in  asuspension  and 
liberation,  to  be  taken  and  yielded  to  as  re$  Judicata^  touch- 
ing the  legality  or  regularity  of  the  imprisonment,  in  an 
action  of  damages  in  the  Civil  Oouxt.^^M'Leody  10th  June 
1837,  5,  S.  1113. 

Although  it  may,  as  already  said,  be  often  desirable  to 
have  the  question  of  legality  or  illegality  discussed  and  de- 
termined in  a  previous  process,  before  asserting  a  claim  for 
damages^  any  such  previous  process  of  reduction  or  other- 
wise is  not  in  the  general  case  indispensable.     No  doubt,  if 
a  party  has  formaUy  transacted  or  entered  into  any  arrange- 
ment or  settlement  on  the  footing  of  a  decree  being  legal 
and  valid,  which  afterwards  turns  out  to  be  illegal  and  m- 
vaUd,  it  wiU  be  necessary,  in  order  to  clear  t^^«J  *^  * 
daim  of  repetition  or  of  damages,  to  reduce  and  set  aside 
the  transaction  or  settlement  on  the  head  of  fiaud  or  eiror, 
or  whatever  else  may  be  the  ground  of  complamt.    That, 

however,  isa  very  different  case fipom  the  ordmary  one  of  a 
decree  or  warrant,  the  iUegality  of  which  has  not  been  barred 
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or  excluded  from  challenge  by  any  formal  act  of  homolo- 
gation or  adoption.  Where  no  such  act  exists,  there  does  not, 
in  the  general  case,  appear  to  be  any  incompetency  in  pro- 
ceeding at  once  with  an  action  of  damages, — ^the  pursuer,  of 
course,  undertaking  to  establish,  as  the  basis  of  his  claim,  the 
iUegality  of  the  writ  or  proceeding  of  which  he  complains. 

It  is  settled,  at  least,  that  where  the  gist  of  the  action  is, 
not  the  illegality  of  the  decreet  or  warrant,  but  rather  that 
it  has  been  carried  into  effect  with  unnecessary  violence,  or, 
in  other  words,  has  been  oppressively  executed,  no  reduction 
or  other  preliminary  action  is  requisite,  or  indeed  would  be 
<5ompetent.    M'Leod,  11th  February  1829,  7  S.  396. 

The  same  principle  applies  where  the  ground  of  action  is 
— ^not  that  the  warrants  were  in  themselves  illegal,  or  that 
the  execution  of  them  was  informal  or  irregular— 4)ut  that 
the  debt  had  been  previously  paid  or  tendered,  or  that  the 
defender  had  proceeded  in  the  face  of  a  sist  or  a  decree  of 
cessio,  or  other  supersedere  of  diligence. 

Neither  is  it  necessary,  in  the  first  instance,  and  as  pre- 
liminary to  an  action  of  damages,  to  reduce  the  warrants  or 
writs  under  and  m  reference  to  which  the  apprehension  or 
imprisonment  took  place,  where  these  warrants  or  writs 
are  plainly,  and  on  the  face  of  them,  informal  and  inept. 
Thus,  it  is  not  necessary  in  that  class  of  cases  which  some- 
times occur,  of  a  person  being  apprehended  and  imprisoned 
in  virtue  of  a  writ  bearing  to  be  a  warrant,  but  which,  from 
the  illegal,  irregular,  and  informal  manner  in  which  it  is  con- 
ceived, cannot  be  recognised  in  law  at  all.  Such  was  the 
description  of  the  writ  which  would  appear  to  have  been  used 
as  a  warrant  of  imprisonment  in  the  case  of  JRae^  12th  July 
1838.    M'F.'s,  J.  K.  p.  73. 

In  cases  also  of  masterful  violence,  such  as  abductions 
and  the  like,  where  there  has  not  been  even  the  form  or 
colour  of  a  warrant  of  any  description,  there  is,  of  course, 
no  room  for  any  previous  process  of  reduction. 
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Admissions  jprefixed  to  the  Issue. — In  aciioiifl  of  this  class, 
as  in  others,  admissions  engrossed  in  the  Issue  are  of  very 
great  importance  in  simplifying  the  question  for  the  Jury, 
and  narrowing  the  procedure  at  the  trial.  When  the  ille- 
gality of  a  warrant  of  imprisonment  has  been  abeady  con- 
dusively  determined  in  some  preliminary  process,  there  is 
usually  prefixed  to  the  Issue  an  admission  to  that  effect, 
and  then,  of  course,  the  dispute  comes  to  be  limited  to  little 
more  than  the  amount  of  the  damages  to  be  assessed  ; — 
here,  however,  the  illegality  of  the  writ  which  forms  the 
groimd  of  action,  has  not  yet  been  decided,  and  is  not  ad- 
mitted, the  Issue  for  trial  must  of  course  embrace  not  only 
the  quantum  of  damages,  but  also  the  question  of,  whether 
there  are  any  grounds  for  damages  at  all.  The  fact  of  the 
apprehension  or  imprisonment,  along  with  its  duration,  as 
also  that  it  took  place  at  the  defender's  instance,  may  gene- 
rally be  admitted,  without  prejudice  to,  or  foreclosing  in  any 
reiq>eet,  the  pleas  of  either  party.  The  examples  which  fol- 
low exhibit  other  particulars,  which  may,  according  to  cir- 
cumstances, be  made  the  subject  of  admission. 

Counter  Issue /or  the  Defender, — ^It  is  seldom  that  the  de- 
fender, in  cases  of  this  description,  requires  to  take  a  coun- 
ter Issue,  although,  no  doubt,  circumstances  may  render  it 
necessary  or  advisable  for  him  to  do  so.  Thus,  where  it  is 
pleaded  in  defence,  that  the  pursuer  had  agreed  to  waive  or 
dischaige  his  claim,  it  may  be  necessary  for  the  defender  to 
take  an  Issue  to  that  effect ;  and  he  may  also  require  to 
take  an  Issue  for  himself,  or,  at  least,  such  an  issue,  if  not 
absolutely  necessary,  may  be  advisable,  to  enable  him  to 
establish  a  plea  of  privilege,  where  he  is  not  entitled  to 
have  it  conceded  to  him,  prima  instcmHa. 
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EXAMPLES. 


No.L 


Cofoan  y.  Thmmon^'^^th  Jum  1822. 

It  being  admitted,  that  on  the  27th  day  of  January  1821, 
the  pursuer  borrowed  from  the  defender,  George  Thomson, 
town-clerk  of  Musselburgh,  a  process  then  depending  before 
the  Magistrates  of  the  said  bur^,  at  the  instance  of  Thomas 
Thomson,  defender,  against  James  Cowan,  pursuer. 

Whether  the  said  prooess  was  forced  back  from  the  pursuer 
by  a  caption,  dated  2d  March  1821,  and  was  returned  by 
the  pursuer  to  Thomas  Ogilvie,  messenger  or  town-officer, 
upon  the  8th  day  of  March,  and  by  him  returned  to  the 
said  Qeorge  Thomson,  upon  the  dth  day  of  March  afore- 
said; and  Whether,  after  the  said  process  was  so  re* 
turned,  the  said  Thomsons,  defenders,  or  either  of  them, 
did  issue,  or  cause  to  be  issued,  a  capti<m  which  appears 
vitiated  in  the  date,  but  which,  in  so  far  as  can  be  read, 
bears  to  be  dated  31st  January  1820,  which  they  put, 
or  caused  to  be  put^  into  the  hands  of  Walter  Hilson, 
messenger  or  town-officer  in  Musselburgh,  to  be  executed 
against  the  said  pursuer,— ^pon  which  capti<m  the  put^ 
suer  was  apprehended  by  the  said  Walter  Hilson,  at 
Musselburgh,  upon  the  15th  day  of  March  1821,  and  was 
carried  to  the  Tolbooth  of  Musselburgh,  where  he  was 
incarcerated,  at  about  half-past  eleven  in  the  forenoon, 
and  detained  till  half-past  eight  at  night,  on  the  same 
day,  to  the  loss  and  damage  of  the  said  pursuer ! 

Damages  laid  at  £500. 
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No.  II. 


Gordon  v.  Dwnlop,-^22d  Jime  1825. 

It  being  admitted,  that  on  the  8th  day  of  Jnne  1820, 
Thomas  Barrie,  grocer  in  Edinburgh,  obtained  decree  in 
the  High  Court  of  Admiralty  against  the  Lite  Janet  Gor- 
don of  Viewfield,  for  the  sum  of  ^14, 19s.  8d.,  with  inter- 
est and  expences,  and  that  the  same  was  carried  into  exe- 
cation,  and  the  said  Janet  Gordon  apprehended  on  the 
day  of  April  1821,  and  detained  in  custody  for  some  honrs, 
at  the  instance  of  the  said  William  Dnnlop,  defender,  tros- 
tee  on  the  sequestrated  estate  of  the  said  Thomas  Barrie, 
and  that  the  said  Janet  Gordon,  during  the  period  of  the 
said  detention,  paid  <f20  to  the  defender, 

It  being  also  admitted,  that  the  said  deeree  has  since  been 
reduced  and  set  aside  by  the  Court  of  Session,  and  that  de- 
cree of  the  said  Court,  for  repetition  of  the  said  sum,  has 
been  pronounced  in  favour  of  the  said  Janet  Gordon,  dated 
16th  December  1822, 

What  loss  and  damage  has  the  pursuer  suffered  in  conse- 
quence of  the  said  decree  of  the  Court  of  Admiralty 
dated  8th  June  1820,  having  been  executed  as  afore- 
said! 

Damages  laid  at  ^1000. 


No.  III. 
WaUaee  v.  Anderson^  ^c.'^2Sth  February  1826. 

It  being  admitted  that  David  Wallace,  pursuer,  was  im- 
prisoned in  the  Jail  of  Glasgow  upon  the  15th  day  of  June 
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1825,  and  remained  a  prisoner  in  the  said  Jail  until  the 
9th  day  of  July  1825,  by  virtue  of  letters  of  caption  at  the 
instance  of  the  defenders,  William  Anderson  and  Hector 
Grant,  upon  a  debt  due  to  the  said  defenders,  of  the  sum 
of  £5,  7s.  8d, 

Whether,  on  or  about  Saturday  the  9th  day  of  July  1825, 
the  pursuer  caused  the  said  sum  of  £5^  7s.  8d.  to  be  ten- 
dered to  the  defenders  in  payment  of  the  said  debt ;  and 
Whether,  notwithstanding  the  said  tender  of  payment, 
the  defenders,  or  either  of  them,  illegally  refused  to  ac- 
cept of  the  said  debt,  whereby  the  pursuer  was  detained 
in  the  said  Jail  until  Monday  the  11th  day  of  the  said 
month  of  July,  to  the  injury  and  damage  of  the  said 
pursuer  i 

Damages  laid  at  ^300. 


No.  IV. 

GiUespie  v.  Smithy — ^18^A  Jcmuary  1833. 

Whether,  in  violation  of  the  protection  granted  by  the 
said  decree,  the  defender,  on  or  about  the  13th  day  of 
March  1832,  wrongfully  caused  the  pursuer  to  be  appre- 
hended and  imprisoned  for  payment  of  the  sum  of  <f  49, 
3s.,  or  any  part  thereof,  due  to  the  defender  prior  to  the 
said  23d  day  of  December  1831,  to  the  loss,  injury,  and 
damage  of  the  pursuer. 

Damages  laid  at  ^300. 


r 
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No.V. 

Taiiy  ^e.  v.  Wil8(m,—2BiA  Jtme  1831. 

Whether,  on  or  about  the  4th  day  of  July  1828,  the  de- 
fender wrongfully  imprisoned,  or  wrongfully  caused  to  be 
imprisoned,  the  pursuer,  Janet  Tait,  in  the  Jail  of  Canon- 
gate,  Edinburgh,  or  wrongfully  detained  her,  or  caused 
her  to  be  detained  in  the  saad  Jail,  durmg  the  period  of 
thirty  days  from  the  said  4th  day  of  July,  or  any  part  of 
the  said  period,  to  the  loss,  injury,  and  damage  of  the 
pursuer! 

Damages  laid  at  £200. 


No.  VI. 
DougaU  v.  MaeoHn^^ — 17 th  Jwm  1831. 

Whether,  at  Stirling,  on  or  about  the  17th  day  of  June 
1826,  the  defender  wrongfully  incarcerated  the  pursuer, 
or  caused  him  to  be  incarcerated,  by  virtue  of  letters  of 
caption  raised  on  a  Bill  of  Exchange  for  the  sum  of  £75y 
15s.  lid.  dated  the  6th  day  of  August  1825,  drawn  by 
the  pursuer  upon,  and  accepted  by  John  Yuill,  John 
Gilfillan,  and  William  Bisk ! 

Or, 

Whether,  on  or  about  the  20th  day  of  June  1826,  the  pur- 
suer agreed  to  abandon  all  claim  for  damages  on  account 
of  having  been  imprisoned  as  aforesaid  I 

Damages  laid  at  df  3,000. 


10 
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No.  VII. 

Menziei  v.  Steven8(m  4r  Oo, — 30th  November  1839. 

It  being  admitted,  that  an  action  depended  before  the 
Bailie  of  Holyrood,  at  the  instance  of  the  defenders,  Steven- 
son and  Company,  against  James  John  Fraser,  W.  S. 

Whether  the  pursuer  acted  as  the  clerk  of  the  said  James 
John  Fraser ;  and  Whether,  on  or  about  the  83d  day  of 
July  1838,  in  the  said  process,  a  caption  was  issued 
against  the  present  pursuer  for  not  returning  the  process 
to  the  clerk  ? 

And, 

Whether,  on  or  about  the  4th  day  of  August  1838,  the  de- 
fenders, or  any  of  them,  wrongfully  apprehended  and  in- 
carcerated the  pursuer,  or  wrongfully  caused  him  to  be 
apprehended  and  incarcerated,  by  virtue  of  the  said  cap- 
tion, to  the  loss,  injury,  and  damage  of  the  pursuer  ! 

Damages  laid  at  iE^l,000. 


No.  VIII. 

OiUon  V.  WaUonj  ^e.—2Mh  February  1838. 

Whether,  on  or  about  the  17th  April  1837,  the  defenders, 
or  others  acting  under  their  authority,  wrongfully  and 
forcibly  abducted  and  conveyed  the  pursuer  from  the 
house  of  the  defender,  William  Watson,  in  the  town  of 
Oromarty,  to  the  town  of  Nairn,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

Whether,  on  or  about  the  16th  of  the  said  month  and  year. 
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the  defenders,  or  others  acting  under  their  authority, 
wrongfully  and  forcibly  put  the  pursuer  into  a  post-chaise 
at  the  said  town  of  Nairn,  to  the  loss,  injury,  and  damage 
of  the  pursuer! 

Whether,  on  or  about  the  said  14th  day  of  April,  the 
defender,  William  Watson,  wrongfully  and  forcibly  ab- 
ducted the  pursuer  from  the  said  town  of  Nairn,  to  an 
Inn  called  New  Inn,  kept  by  one  Mrs.  Falconer,  and 
forcibly  detained  him  in  the  said  Inn,  to  the  loss,  injury, 
and  damage  of  the  pursuer  ? 

Damages  laid  at  jPdOO. 


No.  IX. 

Jamiedon  v.  LaidlatOy'-^19th  December  1839. 

Whether,  on  or  about  the  evening  of  the  20th,  or  morning 
of  the  21st  days  of  March  1839,  the  defender  did  wrong- 
fully and  forcibly  detain  the  pursuer  in  a  bakehouse 
there,  occupied  by  the  defender  in  Richmond  Lane,  Edin* 
burgh,  to  the  loss,  injury,  and  damage  of  the  pursuer ! 

Whether,  at  the  time  and  place  aforesaid,  the  defender 
wrongfully  i^prehended  the  pursuer,  or  caused  him  to  be 
apprehended  and  conveyed  from  the  said  bakehouse  to 
the  police  station  at  St.  Leonardos,  and  from  thence  to 
the  Head  Police-olBBice,  Edinburgh,  and  to  be  then  de* 
tained  until  he  found  caution  to  appear  in  Oourt,  and 
answer  a  complaint  lodged  against  him  by  the  defender, 
to  the  loss,  injuiy,  and  damj^  of  the  pursuer! 

Damages  laid  at  £500. 
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CHAPTER  II. 

ACTIONS  OF  DAMAGES  FOR  WRONGOUS  APPREHENSION  AND 
IMPRISONMENT,  AGAINST  MAGISTRATES,  AND  OTHERS  OC- 
CUPYING A  PRIYILBGED  POSITION. 

The  form  of  the  Issue  in  a  privileged  case,  differs  fix)m 
that  in  an  ordinary  one,  inasmuch  as,  while,  in  the  former, 
not  only  the  question  is,-— Whether  the  apprehension 
or  imprisonment  was  wron^ul!  but  also, — Whether  it 
was  malicious,  and  without  probable  cause?  or  otherwise, 
according  to  the  special  nature  of  the  privilege  pleaded. 
The  chief  varieties  of  actions  of  damages  for  wrongous  ap- 
prehension and  imprisonment,  of  the  privileged  class,  are 
those  against  Judges  or  Magistrates — Clerks  of  Court — 
Public  Prosecutors — and  other  parties  acting  olBBicially,  and 
in  the  discharge  of  a  right  or  duty. 

I.  Actions  against  Inferior  Judges  or  Magistrates. — The 
principles  which  regulate  cases  of  this  description  have  only 
recently  been  thoroughly  sifted  and  cleared  up.  Looking  at 
the  decisions,  as  well  as  the  dicta  of  the  Judges  as  reported, 
in  many  of  the  earlier  instances  which  have  occurred  since 
the  introduction  of  Jury  trial  in  civil  causes,  it  would  be 
very  difficult  to  lay  down  any  precise  or  definite  rules  on 
the  subject.  But  it  is  thought  that  the  more  recent  cases 
afford  materials,  sufficiently  clear  and  distinct,  in  support  of 
the  following  positions : — 

(1.)  Inferior  Judges  and  Magistrates  enjoy  a  certain 
measure  of  protection  against  the  consequence  of  their  offi- 
cial acts,  both  at  common  law,  and  in  virtue  of  certain  sta- 
tutes passed  for  the  purpose. 

(2.)  At  common  law,  and  independently  of  the  statutes, 
an  inferior  Judge  or  Magistrate  is,  to  some  extent,  pro- 
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tected  agaiiist  the  oonaeqaences  of  error  in  judgment,  or 
innocent  mistake ;  and  it  La  but  reasonable  that  it  should  be 
flo.  But,  a  very  marked  distinction  exists  in  this  respect  be- 
tween the  ministerial  or  magisterial  acts  of  an  inferior  Judge, 
and  his  fjxrelj  judicial  acts.  With  regard  to  the  former, 
he  has  an  ample  protection  under  the  statutes,  which  are 
immediately  to  be  noticed ;  but  with  regard  to  the  latter, 
he  enjoys  an  absolute  protection  at  common  law,  indepen- 
dently of  the  statutes.  That  is  to  say,  an  inferior  Judge, 
who  falls  into  an  error  or  mistake,  while  acting  judicially  in 
a  Court  of  Record,  and  in  a  case  within  his  jurisdiction,  and 
competently  raised  before  him,  cannot  be  made  amenable  in 
an  action  of  damages  for  the  consequences,  or  alleged  con* 
sequences.  Such,  it  is  apprehended,  is  one  principle  fairly 
deducible  from  the  dicta  of  the  Judges,  and  the  authorities 
cited  in  the  recent  cases  of  Orr,  22d  February  1839,  and 
Mahnie^  21st  January  1841. 

(3.)  The  statutory  protection  again,  of  Magistrates,  is  also 
of  a  very  ample  description.  By  the  43  of  Greo.  Ill,  c.  141,  it 
is  provided,  that  in  any  action  against  Justices,  for  any  con- 
viction by  their  orders,  or  any  thing  done  by  them,  in  the 
levying  of  any  penalty  in  carrying  such  conviction  into  effect, 
the  plaintiff  shaD  recover  '^  no  greater  damages  than  two- 
pence, unless  he  shall  have  expressly  alleged  that  such  acts 
were  done  maliciously,  and  without  any  probable  cause.^ 
This  Act,  although  held  to  apply  to  Scotland  as  weU  as  to 
England,  being  limited  in  its  operation  to  the  levying  of 
penalties  after  convictian^  was  found  to  afford  little,  or  rather 
no  protection  to  inferior  Judges,  in  the  exercise  of  the  greater 
portion  of  their  duties.  Such  was  the  state  of  the  law  when 
the  9.  Geo.  IV,  c.  29,  was  passed,  by  which  it  wba  enacted, 
(§  26),  that  the  provisions  of  the  former  Statute  (43.  G^. 
Ill,  c.  141),  entituled,  "  An  Act  to  render  Justices  of  the 
Peace  more  safe  in  the  execution  of  their  duty,^  ^  shall  ex- 
tend to  all  inferior  Judges  and  Magistrates  in  Scotland,  in 
regard  to  any  sentence  prcmmneed,  or  proceeding  Aad^  in  any 
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eriminal  trials  ^  Although  the  protection  of  inferior  Judges 
and  Magistrates  was  thus  greatly  extended,  and  was  suffi* 
ciently  ample  in  regard  to  proceedings  ^^  in  any  criminal 
triai^  there  remained  various  magisterial  duties  and  funo- 
tions  which  could  not  be  brought  within  that  category.  Ac- 
cordingly, in  order  to  perfect  and  complete  the  remedy  and 
protection  of  inferior  Judges  and  Magistrates,  it  was,  by  the 
11.  Geo.  IV,  and  1.  Will.  IV.  c.  67,  §  13,  enacted,  that  the 
preceding  Act,  the  9th  Geo.  IV,  c.  29,  "  in  so  far  as  it 
provides  for  rendering  all  inferior  Judges  and  Magistrates 
more  safe  in  the  execution  of  their  duty,  shall  extend  to  aU 
acts  done  by  any  such  Judges  and  Magistrates,  in  appre- 
hending any  party,  or  in  regard  to  any  criminal  cause  or 
proceeding,  or  to  any  prosecution  for  a  pecuniary  penalty.^ 
The  provisions  of  these  statutes  have  been  fully  considered 
and  given  effect  to  in  several  recent  cases,  of  which  it  is 
suflScient  to  refer  to,  BaUton^  5th  July  1836,  14.  S.  1081 ; 
Eay  or  Anderson^  3d  February  1837,  15.  S.  481 ;  and 
Mackdlar,  18th  December  1841,  4.  D.  287.  The  last  of 
these  cases  is  peculiarly  valuable,  for  the  very  full  and  lucid 
exposition  of  the  law  on  this  subject — ^its  progress,  as  well 
as  its  present  state — contained  in  the  Note  of  the  Lord  Or- 
dinary, Guninghame. 

(4.)  But  these  statutes  will  not  afford  any  protection,  in 
respect  of  proceedings  which  are  altogether  lawless  and 
extrajudicial,  or  in  other  words,  where  the  Magistrate  or 
Judge  has  disregarded  the  plain  and  most  obvious  forms  of 
judicial  procedure,  or  been  clearly  acting  beyond  his  power 
and  jurisdiction.  Btchardwn^  1st  June  1832,  10.  S.  607 ; 
and  Bae,  12th  July  1838,  M'F.'s  J.  R.  p.  73. 

(5.)  But  the  operation  of  the  statutes  will  not  be  ex- 
cluded, merely  by  shewing  that,  on  a  nice  and  mtical  con- 
sideration of  legal  principles,  the  Judge  or  Magistrate  had 
no  proper  jurisdiction.  It  would  seem  sufficient  that  he 
acted  colourably,  and  in  the  supposed  discharge  of  his 
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duties ; — See  the  dicta  of  the  Judges,  and  the  authorities 
cited  in  the  eases  of  Malonie  and  M^Kdlar^  Bupra. 

II.  deris  ofdmfi  and  others  acting  officially  wnder  the  Magii- 
traU  or  Judge. — The  Clerk  of  the  Gourt,  or  of  the  Magistrate 
or  Judge,  or  the  person  who  may  haye  acted  as  clerk  in  any 
illegal  process  or  proceeding,  enjoys  no  statutory  privilege 
or  protection,  similar  to  that  of  the  Magistrate  or  Judge  ; 
M'KeOar,  18th  December  1841,  4.  D.  287.  But  at  com- 
mon law,  it  would  now  appear  to  be  settled,  that  a  clerk 
or  other  official  of  the  Court,  who  has  acted  simply  as  such, 
and  under  the  eye  of  the  Magistrate  or  Judge,  is  no  more 
answerable  than  the  latter  in  an  action  of  damages ; — ^that 
is  to  say,  an  action  will  not  be  entertained  against  the  Clerk 
of  Court,  who  has  merely  acted  as  such,  or  against  the 
Officer,  who  has  merely  carried  the  warrant  or  sentence  of 
the  Magistrate  or  Judge  into  effect,  in  proceedings  which  are 
found  not  sufficient  to  support  a  claim  of  damages  against 
the  Magistrate  or  Judge  himself  ;—»ilfafoni^,  21st  January 
1841,  3.  D.  418 ;  and  Orr,  22A  February  1839, 1.  D.  551, 
But  if  the  Qerk,  or  other  official,  oversteps  the  ordinary 
limits  of  his  duty,  and  by  mixing  himself  up  with  either  of 
the  parties,  or  otherwise  has  been  accessory  to  illegal  pro- 
ceedings, for  which  he  had  not  the  sanction  or  authority  of 
the  Judge,  he  will  be  answerable  in  an  action  of  danuiges, 
without  alleging  malice  against  him ; — Landed^  26th  Janu- 
ary 1838, 16.  S.  388  ;  and  M'Kellar,  18th  December  1841, 
4.  S.  287.  Of  course,  the  sanction  or  instructions  of  the 
Magistrate  or  Judge  will  not  protect  the  Clerk  or  other 
official,  where  the  whole  proceedings  have  been  so  lawless 
and  extrajudicial,  that  the  Magistrate  or  Judge  himself 
cannot  plead  the  statutory  protection ; — Bichardeony  1st 
June  1832, 10.    S.  607. 

III.  PvlUc  ProseciUors  orProcwrators  Fiscal, — These  fane- 
tionaries  are  not  in  general  entitled  to  any  peculiar  privi* 
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lege,  statutory  or  otherwise.  As  paid  officers  they  are  held 
to  be  answerable  for  the  consequences  of  any  erroneous 
proceeding  within  their  department ;  and  a  plea  of  innocent 
mistake,  or  honafideSy  however  available  in  aUeviation  or 
mitigation  of  damages,  affords  no  such  defence  as  can  be 
taken  into  view  in  framing  the  Issue.  M^Crom^  10th 
February  1835,  13,  S.  443. 

But  of  course  wherever  it  is  provided, — ^as  is  sometimes 
done  in  Poh'ce  Acts,— by  any  particular  statute,  that  the 
official  pajrties  acting  under  it,  are  not  to  be  answerable  in 
an  action  of  damages,  unless  malice  or  want  of  probable 
cause,  or  something  else,  is  specially  charged  against  them, 
such  conditions  must  be  given  effect  to  in  judging  of  the 
relevancy  of  these  particular  actions,  and  in  framing  the 
suitable  Issues.  Nvmmo^  18th  July  1832 ;  10,  S.  844,  and 
Kdly,  22d  January  1833 ;  4,  S.  287,  as  affirmed  in  the 
House  of  Lords,  16th  May  1834 ;  7,  W.  S.  343. 

IV.  Medical  Men  and  Other$  interfering  mth  Insa/ne 
Penom. — ^As  lunatics  or  insane  persons  require  coercion 
or  restraint,  so  ought  the  individuals  engaged  in  imposing 
such  coercion  or  restraint,  and  acting  in  bona  fide  and  with 
probable  cause,  to  be  protected  from  claims  of  damage. 
Accordingly,  the  law  does  extend  a  certain  measure  of 
protection  to  such  parties ;  and  this  protection  is  greater 
or  less  according  to  the  position  and  circumstances  in  which 
the  party  acts. 

An  action  of  damages,  as  for  wrongous  apprehension, 
and  imprisonment,  and  confinement,  may  be  brought  against 
the  person  at  whose  instance  or  instigation  the  proceedings 
complained  of  took  place ;  or,  against  the  medical  man  on 
the  strength  of  whose  certificate  or  opinion,  these  proceed- 
ings were  resorted  to;  or,  against  the  magistrate  under 
whose  warrant  the  apprehension  or  confinement  was  more 
immediately  had ;  or,  against  the  keepers  or  others  by  whom 
the  complaining  party  was  actually  restrained  and  confined ; 
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or,  it  may  be,  that  the  action  is  Ebelled  against  all  of  these 
parties  together.  The  terms  of  the  Issue,  however,  is  differ- 
ent as  against  each  of  them.  Against  the  magistrate — ^who 
has  his  statutory  protedjon  as  before  explained — ^malice  and 
want  of  probable  cause  must  be  charged.  Against  the  medi- 
cal man,  want  of  due  enquiry  would  appear  to  be  the  suitable 
expression.  But  against  the  private  party,  the  Issue  is  in  the 
ordinary  terms.  And  it  is  also  in  the  ordinary  terms  against 
the  keepers  and  others  engaged  in  imposing  the  restraint  or 
confinement,  where  excess  of  violence,  or  unjustifiable  treat- 
ment, or  want  of  all  warrant  or  authority,  forms  the  ground 
of  action.  On  the  other  hand,  it  would  be  difficult  to  make 
an  actioi)  lie  at  all  against  the  mere  executors  of  a  regular 
warrant,  for  in  such  a  case  it  is  not  easily  seen  how  want  of 
probable  cause, — an  essential  ingredient  in  such  an  action, — 
could  consistently  be  charged;  unless,  indeed,  the  allegation 
were,  that  the  whole  affair  was  of  the  nature  of  a  conspiracy, 
—-all  of  the  parties  concerned  having  from  the  beginning,  and 
throughout,  been  aiding  and  abetting  one  another  in  a  com- 
mon wrong. 

V.  FugcB  Warrants. — In  regard  to  actions  of  damages  for 
wrongous  apprehension  and  imprisonment  under  mecKtatio 
fugw  warrants,  it  may  now  be  held  as  settled  law,  that  the 
pursuer  does  not  require  to  charge  malice,  in  respect  that 
the  proceedings  in  all  such  cases  are  token  periado  petentis^ 
and  without  any  judicial  cognizance  of  the  merits.  Sioayne^ 
27th  June  1835 ;  13,  H.  1,003. 

y  I.  CawUer  Issue. — ^Although  the  pursuer  may  so  aver  his 
case  as  to  exclude  the  defender  from  the  benefit  of  the  plea 
of  privilege  jTfima  instantia^  it  is  nevertheless  always  com- 
petent for  the  defender  to  take  a  counter  Issue,  to  the 
effect  that  in  the  matter  complained  of,  he  acted  in  the 
execution  of  his  right  or  duty. 
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EXAMPLES. 


No.  I. 


Dickie  V.  Dickie,  <$*c.-— ^^A  June  1825. 

It  being  admitted  that  on  the  4th  day  of  May  1819,  the 
defender,  Alexander  Black,  grantiod  a  certificate  that  the 
pursuer  then  laboured  under  mental  derangement,  and  ought 
to  be  removed  to  a  proper  receptacle  for  such  patients, 

It  being  also  admitted  that  a  petition  was  presented  to 
the  defender,  Harry  Davidson,  Esq.  Sheriff-substitute  of  the 
county  of  Edinburgh,  in  name  of  the  defender  William 
Dickie,  and  praying  for  a  warrant  immediately  to  remove 
the  pursuer  to  the  receptacle  for  lunatics  at  Saughton  Hall, 
and  that  the  said  Harry  Davidson  granted  the  said  warrant, 

It  being  also  admitted  that  the  pursuer  was  taken  to  the 
said  receptacle,  and  there  detained  from  the  said  4th  day 
of  May  1819,  untU  the  12th  day  of  March  1820, 

It  being  also  admitted  that  during  the  time  last  afore- 
said, the  defenders,  George  Wood,  M.  D.  James  Bryce, 
surgeon,  and  the  said  WilUam  Inglis,  were  proprietors,  and 
John  Pittit,  manager  of  the  said  receptacle, 

It  being  also  admitted  that  on  the  29th  day  of  May 
1819,  an  application  was  made  to  the  Court  of  Session  to 
appoint  the  said  William  Dickie,  defender,  factor  loco  taitoris 
on  the  pursuer^s  estate,  and  that  the  said  Goorge  Wood 
and  James  Bryce  granted  a  certificate  that  the  pursuer 
mained  in  a  state  of  mental  derangement, 
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It  being  also  adnutted  that  the  said  William  Dickie  was 
appointed  factor  loco  UUoria  upon  the  said  estate,  and  in 
that  character  intromitted  with  the  property  of  the  pursuer, 

Whether,  on  or  about  the  4th  day  of  May  1819,  the  pur- 
suer was  of  sane  mind ;  and  Whether  the  said  Alexander 
Black  did,  without  sufficient  enquiry,  grant  the  said  certi- 
ficate, falsely  stating  that  the  said  pursuer  laboured  under 
mental  derangement,  and  ought  to  be  removed  to  a  re- 
ceptacle for  such  patients,  to  the  injury  and  damage  of 
the  said  pursuer  ? 

Whether,  at  the  time  last  aforesaid,  the  pursuer  was  of  sane 
mind ;  and  Whether  the  said  William  Dickie  did  present, 
or  cause  to  be  presented  the  said  petition  to  the  said 
Harry  Davidson,  or  caused  the  pursuer  to  be  confined 
at  Saughton  Hall,  a  receptacle  for  lunatics,  to  the  in- 
juiy  and  damage  of  the  said  pursuer ! 

Whether  the  said  Hairy  Davidson  did  maliciously  grant 
the  said  warrant,  without  having  satisfied  himself  of  the 
propriety  of  granting  the  same,  by  obtaining  the  certifi- 
cate  or  report  of  medical  persons  and  otherwise,  to  the 
injury  and  damage  of  the  said  pursuer  2 

Whether  the  pursuer  was  of  sane  mind ;  and  Whether  the 
said  William  Dickie  caused  the  application  to  be  pre- 
sented to  the  Court  of  Session  to  obtain  the  factory 
aforesaid,  with  the  fraudulent  intention  of  getting  pos- 
session of  the  pursuer's  eiTects,  and  caused  the  pursuer 
to  be  detained  in  confinement,  as  aforesaid,  at  Saughton 
Hall,  and  to  be  afterwards  removed  to  the  receptacle  for 
lunatics  at  Momingside,  to  the  injury  and  damage  of  the 
said  pursuer  f 

Whether  the  pursuer  was  of  sane  mind ;  and  Whether  the 
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said  G^rge  Wood  did,  by  himself,  or  in  oombination  with 
the  defenders,  James  Brjroe  and  William  Inglis,  or  either 
of  them,  cause  the  pursuer  to  be  detained  at  Sanghton 
Hall,  or  to  be  ill-treated  there  by  the  defender,  John 
Pittit,  or  did,  without  sufficient  enquiry,  grant  the  certi- 
ficate, granted  the  18th  day  of  May  1819,  to  the  injury 
and  damage  of  the  said  pursuer  t 

Whether  the  pursuer  was  of  sane  mind ;  and  Whether  the 
said  James  Bryce  did  by  himself,  or  in  combination  with 
the  defenders,  Gborge  Wood  and  William  Inglis,  or  either 
of  them,  cause  the  pursuer  to  be  detained  at  Saughton 
Hall,  or  to  be  ill-treated  there  by  the  defender,  John 
Pittit,  or  did,  without  sufficient  enquiiy,  grant  the  certifi- 
cate dated  the  said  18th  day  of  May  1819,  to  the  injury 
and  damage  of  the  said  pursuer ! 

Whether  the  pursuer  was  of  sane  mind ;  and  Whether  the 
said  John  Pittit,  during  the  confinement  of  the  pursuer 
at  Saughton  Hall  as  aforesaid,  did  falsely  represent  the 
pursuer  as  in  a  state  of  mental  derangement,  and  did 
keep  the  pursuer  in  a  state  of  seclusion  from  his,  the  pur- 
suer's friends,  or  did  prevent  the  pursuer  from  seeing  or 
writing  to,  or  receiving  letters  from  those  with  whom  he 
wished  to  communicate,  to  the  injury  and  damage  of  the 
said  pursuer  ? 

Whether  the  pursuer  was  of  sane  mind ;  and  Whether, 
during  all  or  any  part  of  the  time  aforesaid,  the  said 
William  In^is  did  instigate  the  said  Alexander  Black  to 
grant  the  said  certificate,  or  did  present,  or  cause  to  be 
presented,  the  said  petition  to  the  said  Sheriff,  or  did  in- 
stigate the  said  William  Dickie,  defender,  to  present  the 
same,  or  did  cause  the  pursuer  to  be  detained  at  Saugh- 
ton Hall,  and  to  be  there  treated  by  the  said  John  Pittit 
as  aforesaid,  or  did  instigate  the  said  Goorge  Wood  and 
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James  Bryce  to  grant  the  certificate  aforesaid,  or  did 
instigate  the  said  William  Dickie  to  obtain  the  appoint- 
ment of  factor  loco  tfitoris  aforesaid,  for  the  fraudulent 
purpose  of  getting  possession  of  the  pursuer^s  property  ; 
or  Whether  he  intromitted  with,  and  misapplied  the  pro- 
perty of  the  pursuer,  or  caused  him  to  be  removed  to 
the  Lunatic  Asylum  at  Momingside,  to  the  injury  and 
damage  of  the  pursuer ! 

Damages  laid  at  jP5,000. 


No.  II. 

iPCosh  V,  Jtf 'CmA,— a*  March  1832. 

(After  the  Prefatory  Admissions — ) 

Whether,  on  or  about  the  3d  day  of  May  1826,  at  Dundee, 
the  defenders,  or  any  two  or  more  of  them,  exclusive 
of  the  said  William  Radley,  did  wrongfully  conspire  to 
deprive  the  pursuer  of  his  liberty,  and  to  confine  him  in 
a  madhouse,  and  did  all,  or  any  two  or  more  of  them,  in- 
cluding the  said  William  Radley,  in  pursuance  of  the  said 
conspiracy,  on  or  about  the  said  day,  wrongfully  confine 
the  pursuer,  or  wrongfully  caused  him  to  be  confined  in 
the  Lunatic  Asylum  at  Dundee,  and  to  be  therein  detained 
from  the  3d  day  of  May  1826,  to  the  30th  day  of  June  same 
year,  or  during  any  part  of  the  said  period,  to  the  loss, 
injuiy,  and  damage  of  the  pursuer ! 

Damages  laid  at  ^5,000. 
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No.  III. 

Fulmar  v.  ShoH^-^^ldih  Jme  1839. 

Whether  at  Edinburgh,  on  or  about  the  3d  day  of  October 
1837,  the  defenders,  or  either  of  them,  maliciously,  and 
without  probable  cause,  wrongfully  apprehended  and  de- 
tained the  pursuer,  Mrs.  Pulmar,  or  maliciously,  and 
without  probable  cause,  wrongfully  caused  her  to  be  ap- 
prehended and  detained,  to  the  loss,  injury,  and  damage 
of  the  pursuer ! 

Damages  laid  at  if  100. 


No.  IV. 

Jame$on  v.  Mam^  ^c.^^iOth  November  1828. 

Whether,  on  or  about  the  28th  day  of  April  1829,  in  the 
house  of  the  pursuer  at  Kelso,  the  defenders,  or  any  of 
them,  did  violently  assault  and  strike  the  pursuer,  to  the 
loss,  injury,  and  damage  of  the  pursuer ! 

Whether,  at  the  time  and  place  aforesaid,  the  defenders,  or 
any  of  them,  did  wrongfully  apprehend  the  pursuer,  or 
cause  him  to  be  apprehended,  or  did  wrongfully  imprison 
the  pursuer,  or  cause  the  pursuer  to  be  imprisoned,  to 
the  loss,  injury,  and  damage  of  the  pursuer ! 

Whether,  at  the  time  and  place  aforesaid,  the  said  George 
Main  did  wrongfully  detain,  or  cause  the  pursuer  to  be 
detained,  to  the  loss,  injury,  and  damage  of  the  pursuer  ! 

Or, 

Whether,  at  the  time  and  place  aforesaid,  the  said  George 
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Main  acted  in  the  lawful  execution  of  his  duty  as  a  Ma- 
gistrate ;  and  Whether  the  defenders,  John  Smith,  John 
Brown,  and  Bobert  Brown,  or  any  of  them,  acted  by  di- 
rections from,  and  under  authority  of  the  said  Qeorge 
Main,  acting  as  aforesaid  i 

Damages  laid  at  J'SOO. 


No.  V. 

Nimmo  v.  Steioarty  <$•<?. — 8th  March  1831. 

It  being  admitted  that  the  defender,  James  Stewart,  is 
Superintendant  of  the  Edinburgh  Police,  and  John  Thom- 
son is  Gerk  to,  and  represented  the  Gonmiissioners  of  the 
Edinburgh  Police  Establishment, 

Whether,  at  Edinburgh,  on  or  about  the  23d  and  24th  days 
of  November  1830,  or  either  of  them,  the  said  defender, 
James  Stewart,  from  wilful  oppression  or  culpable  negli- 
gence, out  of  which  real  injury  has  arisen  to  the  pursuer, 
applied  for,  and  obtained  a  warrant,  (of  which  No.  4  of 
process  is  a  copy,)  to  search  the  house,  and  apprehend 
the  person  of  the  pursuer,  to  the  loss,  injury,  and  damage, 
of  the  pursuer ! 

Whether,  at  the  time  and  place  aforesaid,  the  said  defender, 
from  wilful  oppression  or  culpable  negligence,  out  of  which 
real  injury  has  arisen  to  the  pursuer,  wrongfully  searched 
the  said  house,  or  wrongfully  caused  the  said  house  to  be 
searched,  to  the  loss,  injury,  and  damage  of  the  pursuer ! 

Whether,  at  the  time  and  place  aforesaid,  the  said  defender, 
from  wilful  oppression  or  culpable  negligence,  out  of  which 
real  injury  has  arisen  to  the  pursuer,  wrongfully  appro- 
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hended  and  detained  the  person  of  the  pursner,  or  wrong- 
fully caused  him  to  be  apprehended  and  detained,  or 
wrongfully  detained  her,  or  wrongfully  caused  her  to  be 
detained,  to  the  loss,  injury,  and  damage  of  the  pursuer  ! 

Whether,  at  the  time  and  place  aforesaid,  the  defenders, 
Donald  Williamson,  Charles  Stewart,  and  James  Mac- 
Nicol,  or  any  of  them,  from  wilful  oppression  or  cul- 
pable negligence,  out  of  which  real  injury  has  arisen  to 
the  pursuer,  wrongfully  searched  the  said  house,  to  the 
loss,  injury,  and  damage  of  the  pursuer ! 

Whether,  at  the  time  and  place  aforesaid,  the  defenders, 
Donald  Williamson,  Charles  Stewart,  and  James  M'Nicol, 
or  any  of  them,  from  wilful  oppression  or  culpable  negli- 
gence, out  of  which  real  injury  has  arisen  to  the  pursuer, 
wrongfully  apprehended  the  person  of  the  pursuer,  to  the 
loss,  injury,  and  damage  of  the  pursuer ! 

Damages  laid  at  ^500. 


No.  VI. 

Polloci  v.  Bsgg,  <$-<?.— SO^A  May  1828. 

It  being  admitted  that  the  defenders,  Dr.  Clark  and  Dr. 
Tennent,  were  Justices  of  the  Peace  for  the  county  of 
Lanark  during  the  year  1825,  and  that  the  defender.  Dr. 
James  Begg,  was  minister  of,  and  Moderator  of  the  Kirk 
Session  of.  the  parish  of  New  Monkland,  during  the  said 
year,  and  that  the  defender,  Hugh  Watt,  was  Session-Clerk 
of  the  said  parish  during  the  said  year. 

Whether,  at  Airdrie,  on  or  about  the  20th  day  of  November 
1825,  the  defenders,  Dr.  Begg  and  Hugh  Watt,  or  either 
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of  them,  did  wrongfully  apprehend  the  pursuer,  or  wrong- 
fully caused  the  pursuer  to  be  apprehended,  by  virtue  of  a 
warrant  granted  by  the  defenders,  Dr.  Clark  and  Dr. 
Tennent,  to  the  injury  and  damage  of  the  pursuer  ! 

Whether,  on  or  about  the  said  20th  day  of  November  1825, 
the  defenders,  Dr.  Gark  and  Dr.  Tennent,  or  either  of 
them,  did  wrongfully  grant  the  said  warrant,  or  did 
wrongfully  apprehend  the  said  pursuer,  or  wrongfully 
caused  him  to  be  apprehended,  by  virtue  of  the  said  war- 
rant,  to  the  loss,  injury,  and  damage  of  the  pmrsuer  ? 

Or, 

Whether,  at  the  time  and  place  aforesaid,  the  said  Dr. 
Clark  and  Dr.  Tennent  acted  in  the  lawful  execution  of 
their  duty  as  Magistrates  ! 

Whether,  at  the  time  and  place  aforesaid,  the  said  Dr.  Begg 
acted  in  the  lawful  execution  of  his  duty,  as  minister  and 
moderator  of  the  Kirk  Session  of  the  said  parish,  and  the 
defender,  Hugh  Watt,  in  the  lawful  execution  of  his  duty 
as  Session  Clerk  of  the  said  parish  { 

Damages  hid  at  ^2,000. 


No,  VII. 
Hutchison  V.  Mairy—lSth  June  1833. 

Whether,  on  or  about  the  26th  day  of  September  1831,  in 
or  near  the  church-yard  of  Dollar,  the  defender  did  vio- 
lentiy  assault  and  strike,  or  kick  the  pursuer,  to  the  loss, 
injury,  and  damage  of  the  pursuer! 

Whether,  at  the  time  aforesaid,  the  defender  did  wrongfully 
detain  the  pursuer,  or  wrongfully  cause  him  Ui  be  detain- 

11 
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ed,  in  the  school-house  at  Dollar,  to  the  loss,  injury  and 
damage  of  the  pursuer  ? 

Whether,  on  or  about  the  said  26th  day  of  September,  the 
defender  wrongfully  caused  the  pursuer  to  be  carried  to 
Alloa,  and  to  be  there  incarcerated  and  detained  in  the 
jail  of  AUoa,  to  the  loss,  injury  and  damage  of  the  pur- 
suer! 

Or, 

Whether,  at  the  time  aforesaid,  the  defender  was  a  Justice 
of  Peace  for  the  County  of  Clackmannan,  and  on  the  oc- 
casion aforesaid  acted  in  the  discharge  of  his  duty  as  a 
Magistrate! 

Damages  laid  at  £200. 


No.  VIIL 

LandeU  v.  LandeU^  Sfc. — Sth  February  1840. 

It  being  admitted  that,  by  a  final  judgment  of  the  Court 
of  Session,  of  date  26th  January  1838,  the  warrant,  No.  5 
of  process,  was  decided  to  be  illegal  and  irregular. 

Whether,  at  Dunse,  on  or  about  the  6th  day  of  July  1836, 
the  defender,  James  Bell,  being  Sheriff-Clerk  of  the  county 
of  Berwick,  granted,  or  issued  the  said  warrant,  to  the 
loss,  injury  and  damage  of  the  pursuer ! 

Whether  the  defender,  William  Landell,  applied  for  and  ob- 
tained the  said  warrant,  to  the  loss,  injury  and  damage  of 
the  pursuer ! 

Whether,  by  virtue  of  the  said  warrant,  the  pursuer  was, 
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on  the  7th  day  of  July  1826,  apprehended  and  imprison- 
ed in  the  jail  of  Greenlaw  by  the  said  defenders,  or  one 
or  other  of  them,  and  was  detained  there  from  or  about 
the  7th  day  of  July  foresaid,  tiU  on  or  about  the  12th 
day  of  the  said  month,  or  during  any  part  of  the  said 
period,  to  his  loss,  injury,  and  damage ! 

Damages  laid  at  d£'2,000. 


PART  V. 


ASSAULT  AND  OTHER  PERSONAL  INJURIES. 


I.  —  ACTIONS  OP  DAMAGES 
FOB  ASSAULT  AND  BAT- 
TERY ;  AND  FOR  OTHER  IN- 
TENTIONAL VIOLENCE  AND 
INJURY  TO  THE  PERSON. 


II. — ACTIONS  OP  DAMAGES 
FOR  INJURIES  TO  THE 
PERSON,  ARISING  FROM 
NEGLIGENCE  AND  CULPA 
GENERALLY. 


CHAPTER  I. 

ACTIONS  OF  DAMAGES  FOR  ASSAULT  AND  BATTERY  ;  AND  FOR 
OTHER  INTENTIONAL  VIOLENCE  TO  THE  PERSON. 


Tmms  of  the  Issue  m  an  ordinary  ease  of  AssauU.'-^The  ex- 
pression Assault,  being  a  nomenjuriSj  having  attached  to  it 
a  certain  definite  meaning,  and  denoting  or  implying  in  law 
a  wrongful  act,  the  Issue  for  trying  a  claim  of  damages  in 
respect  of  a  wrong  of  that  description,  is  very  simple.  The 
questicai  is, — Whether  the  defender,  at  a  particular  time  and 
place,  assaulted  the  pursuer,  to  his  loss,  injury,  and  damage ! 

Sometimes  it  has  been  put  in  issue, — Whether  the  de- 
fender iorongously  assaulted  the  pursuer !  and  occasionally  the 
words  have  been, — Whether  the  defender  ffiolenUy  assaulted 
the  pursuer!  Neither  the  word  torongousfyf  nor  the  word 
vMenifyj  is  necessary.    There  cannot  be  an  assault  without 
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a  vnH>ng ;  and  therefore,  to  put  in  issue,  whether  the  defen- 
der wrtmffoudy  aosaulted,  is  mere  surplusage.  And  to  ask, 
whether  the  defender  violentfy  assaulted,  is  also  supereroga- 
tory ;  it  being  always  for  the  Jury,  in  assessing  the  damages, 
to  consider  the  violence  or  other  qualities  of  the  injuiy,  ac- 
cording to  the  evidence. 

What  amounts  to  Assa/ult  and  Battery  f — While,  on  the 
one  hand,  mere  words  cannot  be  held  as  amounting  to  an 
assault,  it  is,  on  the  other  hand,  not  indispensable,  that 
there  should  be  actual  violence.  This  is  well  brought 
out  in  the  English  case  of  Stephens  v.  Meyers^  4.  0.  & 
P.  349,  where  Chief  Justice  Tindal  thus  expressed  him- 
self:— ^^  It  is  not  every  threat,  when  there  is  no  actual  vio- 
lence, that  constitutes  an  assault ;  there  must  in  all  cases^ 
be  the  means  of  carrying  the  threat  into  effect.  If  the  de- 
fendant was  advancing  in  a  threatening  maimer  to  strike  the 
plaintiff,  so  that  the  blow  would  have  reached  him  within  a 
second  or  two  of  time,  if  the  defendant  had  not  been  stopped, 
tho^  not  near  enough  at  the  time  to  strike  him,  it  seems  to 
be  an  assault  in  law.^ 

An  assault  may,  therefore,  be  said  to  be  any  inchoate 
violence  which  amounts  to  something  more  than  a  bare 
threat,  although  it  should  be  something  less  than  injury. 
Accordingly,  while  it  has  been  held  that  words  spoken  in 
coining  forward,  or  furious  looks,  do  not  amount  to  an  as- 
sault, {Lang^  12th  July  1826,  4.  M.  86,)  it  has  been  also 
held  that,  to  constitute  an  assault,  it  is  not  necessary  that 
the  party  be  actuaUy  struck,  but  that  it  is  sufficient  that 
he  has  been  put  in  dread,  or  in  apparent  and  imminent 
danger  of  bodily  harm.  Hyslop^  12th  March  1816, 1.  M.  22. 

But  neither  will  it  be  always  enough  to  establish  a  case 
of  assault,  that  physical  force  has  been  used.  Thus,  in 
a  case  where  the  defender  had  walked,  or  gently  assisted  the 
pursuer  out  of  a  public  meeting,  for  applying  the  term  ^^  di- 
rect falsehood,^  evidently  either  to  what  the  defender  or  the 
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chairman  of  the  meeting  had  been  saying,  no  damages  were 
awarded ;  Brown,  17th  July  1834,  13  S.  697. 

Mere  verbal  provocation,  however,  can  never  justify  a 
blow ;  Andenon,  15th  July  1835,  13  S.  1130 ;  although  it 
may  be  pleaded  in  alleviation  or  diminution  of  damages. 

The  term  BaMery  is  something  worse  than  an  assault, 
and  always  includes  it.  To  constitute  a  battery,  there  must 
be  the  infliction  of  personal  violence. 

Tenm  of  the  lime  i/n  d&iibtfvl  cases  of  Assault — ^Although  in 
a  clear  and  unequivocal  case  of  assault,  the  simple  Issue — 
Whether  the  defender  assaulted!  is  sufficient,  it  may  be 
advisable,  whenever  there  is  the  least  dubiety  as  to  the 
precise  nature  and  character  of  the  alleged  wrong,  to  make 
the  Issue  more  special,  by  describing  shortly  the  act  of  vio- 
lence. Thus  in  No.  XI.  of  the  examples  of  Issues  subjoined 
to  this  Chapter,  the  question  in  place  of  being  simply — 
Whether  the  defender  assaulted,  &c.  is, — "  Whether  the  de- 
fender assaulted  or  infured  the  purstier  by  spitting  upon  him,  to 
the  loss,  ftc."*^  By  so  framing  the  Issue,  all  risk  of  discus- 
sion as  to  what  in  law  constitutes  an  assault,  is  avoided. 
It  is  another  advantage  of  expressing  in  the  Issue  the  parti- 
cular description  of  violence  complained  of,  that  the  Court 
and  Jury  are  thereby  from  the  beginning,  apprised  of  the 
peculiar  nature  of  the  case,  and  have  their  attention  drawn 
to  it  accordingly. 

Where  acts  of  violence  are  charged  in  the  Issue,  without 
the  expression  assault  being  used,  it  may  be  proper  and  neces- 
sary to  employ  the  word  wrongfully ;  for  example— Whether 
the  defender,  on  the  Ist  of  June,  on  the  High  Street  of  Edin- 
burgh, nearly  opposite  the  Boyal  Exchange,  wrongfully 
struck  the  pursuer  with  a  stick,  (or  whatever  it  may  be,)  to 
the  loss,  injury,  and  damage  of  the  pursuer! 

Place  and  Bate. — It  is  also  a  beneficial  rule,  and 
one  which  is  always  attended  to  in  practice,  that  the 
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loeu8  delicti^  or  place  where  the  assault  or  injuiy  took 
place,  as  also  the  date  of  it,  should  be  mentioned  in  the 
Issue.  This,  besides  contributing  to  the  elucidation  of  the 
particular  matter  to  be  tried,  fixes  down  the  parties,  and 
precludes  all  doubt  as  to  the  leading  points  on  which  they 
have  to  prepare  themselves. 

Counter  Isme, — Properly  and  strictly  speaking,  there  can 
1)0  no  justification  of  an  assault.  In  other  words,  if  the  act 
of  violence  complained  of  was  legal  and  justifiable  in  the 
circumstances,  then  it  could  not  have  been  an  assault. 
When,  therefore,  the  pursuer  undertakes  to  establish  an 
assault,  and  obtains  the  corresponding  Issue,  there  is  truly 
no  room  for  a  counter  Issue  in  justification,  because  any 
circumstance  on  which  the  defender  can  found  will  go 
merely  to  lessen  or  mitigate  the  damages.  The  defender 
however,  is  always  entitled  to  negative  the  pursuer^s  charge, 
but  that  is  very  different  from  justifying. 

The  practice,  therefore,  which  at  one  time  prevailed,  of 
^ving  the  defender  a  counter  Issue,  to  the  eflRsct,-— Whether 
the  pursuer  had  not  first  assaulted  him  \  was  clearly  errone- 
ous ;  for,  where  the  pursuer  is  himself  the  first  aggressor, 
and  the  defender  only  returns  violence  for  violence,  the  latter 
cannot  be  said  to  be  guilty  of  an  assault,  at  all ; — ^he  is  rather 
in  the  position  of  a  party  who  acts  on  the  defensive  for  his 
own  protection.  It  may,  no  doubt,  be  the  case,  that  a  person, 
although  not  the  first  aggressor,  has  subjected  himself  in 
damages,  in  consequence  of  carrying  his  retaliation  to  ex- 
cess. Dawiey  27th  March  1822 ;  1.  S.  App.  126.  In  such  a 
case,  the  second  party  becomes  in  law  the  assaulter,  and  an 
ordinary  Issue  as  for  an  assault  would  suffice.  It  might, 
however,  be  as  well  in  such  a  case,  to  make  the  Issue  in 
some  degree  special, — ^that  is  to  say,  to  the  extent  and  efibct 
of  bringing  out  the  nature  generally  of  the  acts  of  violence 
and  injury  complained  of. 

It  may  here  be  stated  as  a  general  observation,  that  a 
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party  olaimiog  damages  for  an  assault  most  come  into  Court 
pure.  If  he  has  given  provocation  by  acts  of  violence  on  his 
own  part,  though  greatly  short  of  those  he  complained  of, 
it  will  be  held  to  be  a  sufficient  ground  to  entitle  the  Jury, 
looking  at  the  whole  circumstances,  to  find  for  the  defender  ; 
Tmmg,  13th  March  1820,  2  M.  231.  But  aaer  an  afl^y 
has  terminated,  the  party  who  renews  it  will  be  liable  in 
damages ;  Bobertmi,  10th  December  1824,  3  S.  383. 

Although  it  may  not  be  indispensable  for  the  defender 
to  take  a  counter  Issue,  in  a  case  where  the  pursuer  under- 
takes, in  tenmnia,  to  establish  an  assault,  a  different  course 
is  advisable,  if  not  absolutely  necessary,  where  the  pur- 
suer founds  merely  on  certain  alleged  acts  of  violence 
or  injury  inferring  damages,  without  saying  whether  they 
amount  to  an  assault  or  not. 

In  many  cases,  even  where  the  pursuer^s  Issue  contains 
expressly  a  chaige  of  assault,  it  may  be  as  well,  although 
not  absolutely  indispensable,  for  the  defender  to  take  a 
counter  Issue,  bringing  out  the  grounds  on  which  he  is  to 
rest  his  justification.  Thus,  where  it  cannot  be  denied  that 
acts  of  violence  have  been  resorted  to  by  the  defender, 
which,  in  ordinary  circumstances,  would  be  altogether  unjus- 
tifiable, but  are  nevertheless  excusable  on  the  ground  of 
some  right  or  duty,  it  may  be  expedient  for  the  defender 
to  take  a  counter  Issue,  bringing  out  the  nature  of  his  ex- 
cuse^-for  example,  that  he  acted  officiaUy,  or  in  the  execu- 
tion of  a  legal  right  or  warrant. 

And,  when  acts  of  violence  and  injury,  amounting  in 
themselves  to  wrong,  are  alleged  by  the  pursuer,  it  of 
course  devolves  on  the  defender,  if  he  admit  the  facts, 
specially  to  aver  on  the  record,  and  afterwards  to  esta- 
blish his  grounds  and  plea  of  justification ;  or  the  defender 
may  at  one  and  the  same  time  deny  the  truth  of  the  facts 
alleged  by  the  pursuer,  and  plead  accordingly,  and  likewise 
alternatively  aver  and  plead  a  case  of  justification.  It  can  be 
no  justification  however  to  a  defender,  that  he  was  invested 
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with  extraardinaiy  powers,  or  that  he  had  official  duties  to 
perform,  if  it  be  established  that  these  powers  and  duties 
have  been  exceeded,  or  in  other  words,  that  he  had  fallen 
into  culpable  excess;  MacfarUme^  15th  May  1824,  3 
M.  415. 

EXAMPLES. 

No.  L 

Gray  v.  Smarts  4-c.— lOtt  February  1820. 

Whether  the  defenders,  or  either  of  them,  upon  the  fore- 
noon of  Tuesday  the  9th  day  of  June  1818,  or  about 
that  time,  did  violently  assault  the  pursuer  at  or  within 
the  door  of  his,  the  pursuer^s  shop  in  the  High  Street  of 
Montrose,  or  afterwards  in  the  said  shop  itself,  to  the 
damage  and  injury  of  said  pursuer ! 

Mliether  the  pursuer  first  struck  and  assaulted  the  defen- 
ders, or  either  of  them,  upon  the  occasion  aforesaid ! 

Damages  laid  at  jPlOOO. 

No.  II. 

Jamewn  v.  Dateiey — 7th  July  1820. 

Whether,  on  or  about  the  3d  day  of  September  1818,  the 
pursuer,  being  a  messenger,  did,  in  virtue  of  letters  of 
caption  at  the  instance  of  Mrs.  Helen  Smitten  aliaa 
White,  apprehend  the  defender,  in  the  house  of  John 
Henderson  in  Kinross ;  and  Whether  Alexander  Hog, 
Sherijff-clerk  of  Eanross-shire,  did  then  and  there  inti- 
mate to  the  pursuer,  that  the  jail  of  Kinross,  the  nearest 
jail,  was  insufficient ;  and  Whether  the  pursuer  did  there- 
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after  immediately  inform  the  defender  of  said  insuffi- 
ciency, and  that  it  would  be  necessary  to  convey  him,  the 
defender,  to  Dunfermline,  the  next  nearest  jail,  and  did 
provide  a  post-chaise  to  carry  the  defender  there ;  and 
Whether,  while  taking  the  defender  to  the  chaise  afore- 
said, for  the  purpose  aforesaid,  the  defender  did  resist, 
assault,  or  strike  the  pursuer  in  the  execution  of  his  duty 
as  a  messenger,  to  the  damage  and  injury  of  the  said 
pursuer  ? 

Whether  the  defender  did,  at  the  time  aforesaid,  in  the 
town  of  Kinross,  after  he  was  put  into  the  chaise  afore- 
said, strike  and  kick  the  pursuer,  to  his  damage  and 
injury? 

Whether,  on  the  day  aforesaid,  the  defender  did  repeatedly 
assault  and  strike  the  pursuer,  while  in  the  chaise  afore- 
said, upon  the  road  betwixt  Kinross  and  Dunfermline 
Jail,  to  the  effusion  of  his  blood,  to  the  damage  and 
injury  of  the  said  pursuer ! 

Or, 

Whether  the  pursuer,  when  he  is  alleged  to  have  appre- 
hended the  defender  as  aforesaid,  failed  to  perform  the 
usual  solemnities  necessary  to  constitute  a  proper  legal 
arrest ! 

Damages  laid  at  «£^500. 

No.  III. 

Cfihon  v.  Bae^ — lO^A  Felruary  1820. 

Whether,  on  the  3d  day  of  October  1818,  or  about  that 
time,  in  the  Oourt-room  of  the  First  Division  of  the  Court 
of  Session,  or  in  the  Outer  Parliament  House,  the  defend- 
er did  assault,  strike,  or  kick  the  pursuer,  or  did  push 
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him  to  the  ground,  to  the  injury  and  damage  of  the  said 
pursuer  ? 

Or, 
Whether  the  defender,  on  or  before,  and  since  the  3d  day  of 
October  1818,  was  keeper  of  the  buildings  in  which  the 
said  Court-room  and^Outer  Parliament-house  is  situated ; 
And  whether,  as  such  keeper,  he  had  received  the  orders 
of  certain  of  the  trustees  in  whom  the  care  of  the  said 
buildings  is  placed,  to  exclude  all  strangers fromenteringthe 
same,  for  a  certain  period  before  and  after  the  day  afore- 
said ?  Whether  the  pursuer  did  enter  the  said  room,  or 
Outer  Parliament  House,  on  or  about  the  day  afore- 
said, and  did  then  and  there  resist  and  obstruct  the  de- 
fender in  the  execution  of  the  order  of  the  said  trustees, 
as  aforesaid ! 


Damages  laid  at  ^500. 


No.  IV. 


M'-Farlme  v.  ITowajf, — \2ik  February  1824. 

It  being  admitted  that  in  the  month  of  June  1822,  the 
pursuer  was  a  prisoner  for  debt  in  the  Calton  Hill  Jail, 
Edinburgh,* 

Whether,  on  or  about  the  10th  day  of  June  1822,  the  pur- 
suer was  assaulted  and  struck,  or  dragged  from  his  bed 
in  the  said  Jail,  by  Peter  Buncle  or  Michael  M'Oulloch, 
either  or  both  of  them,  or  a  party  of  Policemen  acting  by 
orders  from,  or  under  the  authority  of  the  said  James 
Young,  to  the  injury  and  damage  of  the  said  pursuer  \ 

Whether,  at  the  time  and  place  aforesaid,  the  said  Peter 
Buncle  or  Michael  M'Gulloch,  either  or  both  of  them,  act- 
ing by  orders  from,  or  under  the  authority  of  the  said 


156  ASSAULT  AND  OTHER 

James  Young,  did  any  or  all  of  the  injuries  hereafter 
enumerated  to  the  said  pursuer,  viz.— Whether  one  or 
other  or  both  of  them,  did  assault  and  drag  the  pursuer 
from  his  room  or  cell  in  the  said  Jail,  did  bind  or  tie  the 
pursuer  hand  and  foot,  or  did  lock  the  pursuer  up  in  a 
cell  appropriated  for  criminals,  and  did  detain  him  therein, 
without  bed  or  bed-clothes,  from  the  evening  of  the  said 
10th  to  the  forenoon  of  the  12th  day  of  June  1822,  and 
did  fail  or  refuse  to  supply  the  pursuer  with  his  apparel, 
or  part  thereof,  and  the  necessaries  of  life,  from  the  evening 
of  the  10th  to  the  naoming  of  the  12th  of  June,  or  during 
the  greater  part  of  that  time,  did  refuse  to  allow  him  the 
use  of  pen,  ink,  and  paper,  and  to  allow  Oeorge  Web- 
ster and  James  Ker,  the  pursuer^s  medical  attendants,  ac- 
cess to  him,  the  pursuer,  in  the  said  criminal  celly  to 
the  injury  and  damage  of  the  pursuer ! 

Whether  a  letter  or  letters  addressed  to  George  Ourrie,  the 
creditor-incarcerator  on  the  11th  of  June,  was  intercepted 
and  detained  by  the  defender  for  a  time ;  and  Whether  the 
said  George  Ewing  did,  on  the  said  12th  day  of  June,  con- 
sent to  the  liberation  of  the  pursuer  from  the  said  jail ; 
and  Whether  the  said  consent  was  intimated  to  the  said 
James  Young,  about  two  o^dock  P.  M.  of  said  12th  of 
June ;  and  Whether,  notwithstanding  the  said  intimation, 
the  said  James  Young  detained,  or  caused  the  pursuer  to 
be  detained  within  the  said  jail,  until  about  nine  o^clock 
p.  M.  of  the  said  12th  of  June,  to  the  injury  and  damage 
of  the  said  pursuer ! 

Or, 

Whether,  on  the  said  10th  of  June,  one  Captain  Baird,  and 
one  William  Stretty,  surgeon,  were  in  the  same  room 
or  cell  with  the  pursuer,  and  did  remain  in  the  said  cell 
until  after  nine  o^cIock  p.  M.  of  the  said  day,  contrary  to, 
and  in  violation  of  the  rules  of  the  said  jail ;  and  Whether 
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the  pursuer  violently  and  forcibly  resisted  the  officers 
acting  under  the  authority  of  the  defender,  when  convey- 
ing the  said  Stretty  from  the  said  cell  i 

Whether,  on  the  said  10th  day  of  June,  the  said  defender,  or 
one  of  the  officers  of  the  said  jail  acting  under  his  orders, 
did  demand  admission  to  the  room  or  cell  of  the  said 
pursuer,  for  the  purpose  of  conveying  the  said  William 
Stretty  to  another  room  or  cell  in  the  said  jail ;  and 
Whether  the  pursuer,  while  they  were  so  employed  under 
the  authority  aforesaid,  did,  in  violation  of  the  rules  of 
the  said  jail,  obstruct  the  entrance  of  the  said  defender, 
or  officers  acting  under  his  orders,  to  the  said  cell ! 

Damages  laid  at  ^1000. 


No.  V. 

FiirUayion  v.  Baird^  <$*<?. — 20^A  Nowmher  IWU. 

Whether,  on  or  about  the  4th  day  of  June  1826,  at  or  near 
Pollockshaws,  in  the  Gounty  of  Renfrew,  the  defenders, 
or  one  or  more  of  them,  did  violently  assault  and  strike 
the  pursuer,  to  the  loss,  injury,  and  damage  of  the  pur- 
suer! 

Whether,  on  or  about  the  said  4th  day  of  June  1826,  at  or 
near  the  said  place,  the  defenders,  Thomas  Baird,  Matthew 
Baird,  Thomas  Baird,  junior,  William  Eesson,  Alexander 
Baird,  and  William  Hector,  did  wrongfully  apprehend, 
or  cause  the  pursuer  to  be  apprehended,  and  did  wrong- 
fully confine  the  pursuer,  or  cause  him  to  be  confined,  in 
the  jail  of  the  said  burgh,  to  the  loss,  injury,  and  damage 
of  the  said  pursuer! 
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Or, 

Whether,  at  the  time  and  place  aforesaid,  the  said  Thomas 
Baird  acted  in  the  lawful  execution  of  his  duty  as  a 
Magistrate ;  and  Whether  the  defenders,  Matthew  Baird, 
Thomas  Baird,  junior,  William  Eesson,  Alexander  Baird, 
and  William  Baird,  acted  by  direction  from,  and  under 
the  authority  of  the  said  Thomas  Baird,  acting  as  afore- 
said! 

Damages  laid  at  ^500. 


No.  VI. 
Beavon  v.  Bmpton^ — 5^  Jwm  1828. 

It  being  admitted,  that  during  the  month  of  May  1825, 
the  defender  was  master  of  the  vessel  called  Wilson  of 
Saint  Andrews,  and  that  the  pursuer  was  second  mate  of 
the  said  vessel. 

Whether,  on  or  about  the  2l8t  day  of  May  1825,  at  a  place 
called  Diggory  Quash,  near  Saint  Andrews,  New  Bruns- 
wick, on  board  the  said  vessel,  the  defender  did  violently 
assault  and  strike  the  pursuer,  to  the  injury  and  damage 
of  the  pursuer ! 

Or, 

Whether,  at  the  time  and  place  aforesaid,  the  pursuer  re- 
fused to  obey  the  defender's  orders  relative  to  the  manage- 
ment of  the  said  vessel,  or  cargo  of  timber ;  and  Whether 
the  defender  used  no  more  violence  than  was  necessary  to 
compel  the  pursuer  to  the  performance  of  his  duty  I 

Damages  laid  at  £5Wi. 
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No.  VII. 


Mwrray  v.  The  AUoa  4*  Stirling  Steam- Boat  Campwny^ — 

7th  Decmher  1839. 

It  being  admitted,  that  the  defenders,  in  the  month  of 
September  1838,  were  owners  of  the  Victoria  steam  vessel 
plying  between  Stirling  and  Newhaven, 

Whether,  near  Stirling,  on  or  about  the  8th  day  of  the  said 
month  and  year,  on  board  of  the  said  vessel,  the  defen- 
ders, or  any  of  them,  by  themselves  or  by  another,  or 
others  acting  under  their  authority,  did  assault  the  pur- 
suer, and  push  or  carry  him  from  on  board  the  said  vessel, 
or  aided  or  encouraged  others  in  assaulting  the  pursuer, 
and  in  pushmg  and  carrying  him  from  on  board  the  said 
vessel,  to  the  loss,  injury,  and  damage  of  the  pursuer! 

Or, 

Whether  at  the  time  and  place  aforesaid,  the  pursuer  came 
on  board  the  said  vessel  in  such  a  state  from  intoxication, 
filth,  or  nnder  such  suspicions  as  to  character,  as  made  it 
proper  and  necessary  to  remove  him  as  aforesaid ;  and 
Whether  the  defenders  did  no  more  than  was  necessary 
to  remove  him  from  the  said  vessel ! 

Damages  laid  at  <f  1000. 


No.  VIII. 

MUee  V.  Firdayson^  4r<?. — Uh  Jwm  1829. 

It  being  admitted  that  the  pursuer  was  the  teacher  of  a 
school  at  the  BallindaUoch  Ootton  Works,  in  the  month  of 
September  1828, 
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Whether,  on  or  about  the  10th  day  of  September  1828,  the 
defenders,  or  any  of  them,  did  violently  assault  the  pur- 
suer, or  cause  him  to  be  assaulted,  or  did  wrongfully  en- 
ter the  said  school-houBe,  or  did  wrongfully  cause  the 
pursuer  to  be  taken  by  violence  from  the  said  school- 
house,  to  the  loss,  injury,  and  damage  of  the  pursuer  ! 

Whether,  on  or  about  the  10th  day  of  September  1828,  the 
defenders,  or  one  or  other  of  them,  did  wrongfully  take 
possession  of,  or  cause  to  be  taken  possession  of,  and 
wrongfully  detain,  or  cause  to  be  detained,  certain  aiv 
tides  the  property  of  the  pursuer,  or  which  were  in  the 
custody  of  the  pursuer,  to  the  loss,  injury,  and  damage 
of  the  pursuer  i 


Damages  laid  at  ^400. 


No.  IX. 


Bally  4rc.  V.  Lanfflands,  4rc.—2Sd  May  1884. 

It  being  admitted,  that  in  the  month  of  May  1832,  the 
pursuer  obtained  against  the  defenders,  David  and  Thomas 
Longlands,  letters  of  lawburrows  under  the  penalty  of  four 
hundred  merks  each,  and  that  the  defender  Alexander  John- 
ston was  cautioner  for  the  said  defenders  in  the  said 
lawburrows, 

Whether,  on  or  about  the  16th  day  of  September  1832,  on 
a  road  leading  southward  from  the  gate  of  the  avenue  of 
the  mansion  house  of  Eersie  Bank,  in  the  County  of  Stir- 
ling, the  defender,  Thomas  Longlands,  did  assault,  or  as- 
sault and  strike  the  pursuer,  in  contravention  of  the  said 
lawburrows  i 

Whether,  at  the  time  and  place  aforesaid,  the  said  defender, 
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Thomas  Longlands  did  assault,  or  assault  and  strike  the 
pursuer,  to  the  loss,  injury,  and  damage  of  the  pursuer  ! 

Whether,  at  the  time  and  place  aforesaid,  the  defender, 
David  Longlands,  did  assault,  or  assault  and  strike  the 
pursuer,  in  contravention  of  the  said  lawburrows  ! 

Whether,  at  the  time  and  place  aforesaid,  the  defender 
David  Longlands,  did  assault,  or  assault  and  strike  the 
pursuer,  to  the  loss,  injury,  and  damage  of  the  pursuer ! 

Damages  laid  at  ^250, 
against  each  of  the  Defenders. 


\ 


No.  X. 

M'Fee  v.  D<maldsan8.—eth  July  1833. 

Whether,  at  North  Brook  Street,  Calton,  at  or  near  Glas- 
gow, on  or  about  the  2d  day  of  April  1829,  the  de- 
fenders, John  and  Catherine  Donaldsons,  or  one  or  other 
of  them,  did  assault  or  strike  Ann  M^Beth  the  original 
pursuer,  to  the  loss  and  damage  of  the  said  Ann 
M^Bethl 

Whether  the  defender,  Samuel  Donaldson,  abetted  or  insti- 
gated the  said  John  and  Catherine  Donaldson,  or  either 
of  them,  to  commit  the  said  assault,  to  the  loss,  injury, 
and  damage  of  the  said  Ann  M^Beth ! 

Whether,  on  or  about  the  2d  day  of  April  1829,  at  the  said 
place,  the  said  Samuel  Donaldson  wrongfully  apprehended 
the  said  Ann  M^Beth,  the  original  pursuer,  or  wrongfully 
caused  her  to  be  apprehended  and  conveyed  to  the  Police 

12 
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offioe  of  Oalton  aforesaid,  to  the  loss,  injury,  and  damage 
of  the  said  Ann  M'Beth ! 

Damages  laid  at  ^500. 


No.  XI. 

TuOis  V.  Glenday,~24th  June  1834. 

Whether,  on  or  about  the  27th  day  of  June  1833,  in  the 
street  of  Cupar-Fife,  the  defender  assaulted  or  injured 
the  pursuer,  by  spitting  upon  him,  to  the  loss,  injury,  and 
damage  of  the  pursuer? 

Damages  laid  at  <f  500. 


No.  XII. 

Jameson  v.  PrifcAorrf,— 20rt  February  1841. 

Whether,  on  or  about  the  Ist  day  of  December  1840,  the 
defender  did  ^'  wrongfully'"*  assault  the  pursuer,  to  his 
loss,  injury,  and  damage ! 

Damages  laid  at  J&500. 


*  This  word  **  wroDgfally"  ought  not  to  have  been  in  the  Issue.    See  resiarks, 
siqwa  p.  148. 
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CHAPTER  II. 

ACTIONS  OF  DAMAGES  FOB  INJURIES  TO  THE  PERSON,  ARISING 
FROM  NEGLIGENCE  AND  CULPA  GENERALLY. 

Every  person  is  answerable  for  the  damage  arising  from 
personal  injury  caused  by,  or  in  consequenoe  of  his  fault 
or  negligence,  or  want  of  skill.  It  is  on  this  principle— 
that  the  proprietors  and  drivers  of  carts  or  carriages  are 
liable  in  reparation  to  the  sufferer  of  a  personal  injury, 
wfaiohhas  resulted  from  oareleea  or  muAilM  driving,  and 
that  the  owners  or  keepers  of  dogs,  or  other  animals,  are 
answerable  for  injuries  committed  by  them. 

The  terms  of  the  Issue  in  cases  of  this  class,  seldom  pre- 
sent anything  remarkable.  The  peculiar  nature  of  the  case, 
— for  example,  whether  the  ground  of  complaint  relates  to 
the  overturn  of  a  carriage,  the  bite  of  a.  dog,  or  something 
dse, — should  be  shortly  indicated.  The  subjoined  examples 
sufficiently  illustrate  how  this  is  accomplished  in  practice. 

Although  any  serious  difficulty  can  seldom  arise  as  to  the 
terms  of  the  Issue  in  cases  of  this  class  generally,  it  is  fre- 
quently a  question  of  great  nicety,  and  one  susceptible  of 
much  discussion,  whether  there  is  relevant  matter  for  trial 
at  all.  As  such  questions  may,  and  generally  do,  arise, 
while  the  Issue  is  in  the  course  of  being  prepared,  some  of 
the  more  important  of  them,  so  far  as  they  have  been  of 
recent  occurrence,  may  be  shortly  noticed. 

Liability  of  an  Owner  or  Master  for  his  SabordKnates. — If 
no  responsibility  attached,  except  to  the  actual  committer 
of  an  injury,  there  would  very  often,  in  cases  of  the  present 
desmption,  be  no  means  of  redress.  But  the  general  rule 
is  undoubted,  that  a  master  or  owner  is  liable  for  the  illegal 
or  injurious  act  of  the  person  employed  by  him,  if  it  be 
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within  the  soope  of  his,  the  master  or  owner^s  probable 
authority,  and  done  for  his  benefit.  The  action  may  there- 
fore be  brought  either  against  the  person  from  whom  the 
power  or  authority  flowed,  or  against  the  person  by  whom 
the  injury  was  actually  committed,  or  against  both  to- 
gether. So  accordingly : — The  proprietor  of  a  watch-dog, 
accustomed  to  be  chained,  which,  when  loose,  had  bitten 
a  passenger  who  had  formerly  provoked  him  when  con- 
fined, has  been  held  liable  in  damages.  Brawn  ^  Comr 
pany,  26th  June  1824;  3.  S.  187.  The  proprietors  of 
a  stage  coach  have  been  subjected  in  damages  for  injury 
done  to  a  passenger,  through  the  negligence  or  impro- 
per  conduct  of  themselves,  or  others  in  their  employ- 
ment.  Allcm,  10th  July  1819 ;  2.  M.  158.  Chmn,  28th 
February  1820 ;  2.  M.  194.  The  owner  of  a  horse  and 
cart  is  answerable  for  the  damage  caused  by  the  horse 
and  cart,  through  the  fault,  negligence,  or  want  of  skill 
of  his  servant  in  charge  of  them.  Fraser^  22d  January 
1822;  1.  S.  258.  Baird,  4th  July  1826;  4.  S.  790, 
M^'Larm^  10th  December  1827 ;  4.  M.  384.  A  passenger 
on  board  of  a  Canal  boat  may  have  his  claim  against 
the  proprietors  for  injury  caused  by  the  fault,  negligence, 
or  want  of  skill  of  their  subordinates.  Edinburgh  and 
Olasgaw  Union  Caned  Cotnpanyy  15th  March  1832 ;  10.  S. 
505.  And  the  proprietors  of  any  work  or  construction  are 
liable  for  the  fault,  negligence,  or  want  of  skill  of  those  em- 
ployed by  them  to  take  charge  of  such  work  or  construction. 
Htmtery  16th  March  1836 ;  14.  S.  717. 

But  although  it  may  be  stated  as  a  general  proposition, 
that  the  proprietors  of  carriages  are  liable  for  personal  in- 
juries caused,  not  only  by  careless  and  faulty  driving  on  the 
part  of  those  in  charge,  but  also  by  the  defective  or  faulty 
state  or  structure  of  the  vehicle,  it  will  be  sufficient  to  ex- 
onerate them  in  the  latter  case,  that  the  defect  was  latent, 
and  could  not  have  been  discovered  or  provided  against  by 
all  the  care,  diligence,  and  attention,  which  could  reasonably 
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have  been  expected  to  be  applied  in  the  circumstances. 
Anderson,  18th  March  1820 ;  2.  M.  269.  In  this  case  it 
was  put  in  issue,  whether  the  overturn  complained  of  as 
the  cause  of  the  alleged  injury,  arose  from  the  inatten- 
tion, ^  negligence,  or  misconduct  of  the  defenders,  or  persons 
*•  acting  for  themf  Under  such  an  issue— which,  so  far  as 
it  involves  any  general  principle,  is  the  ordinary  issue  in 
cases  of  the  dass  in  question-— it  is  obvious  that  the  defen- 
ders could  not  have  been  subjected  for  anything  of  the 
nature  of  a  damniMn  fatale,  or  for  what  human  foresight 
could  not  reasonably  be  expected  to  reach  or  provide  for. 
It  was  on  this  principle,  as  well  as  that  the  servant  was  act- 
ing  without  orders  from  his  master,  that  the  judgment  ^ 
pronounced  in  the  case  of  LvMoood,  14th  May  1817 ;  F.  G. 
Neither  is  a  master  liable  for  the  wilful  criminal  act  of  his 
servant,  to  which  he,  the  master,  was  not  himself  a  party. 
Thus,  in  the  case  of  McLaren,  10th  December  1827 ;  4.  M. 
384,  where  the  question  turned  on  the  liability  of  a  mas- 
ter for  an  injury  caused  by  his  cart  while  in  the  charge  of 
his  servant.  Lord  Chief  Commissioner  Adam  said—-'  The 

*  fault  must  arise  from  want  of  skill  or  attention,  and  not 
'  from  a  wilful  act.  A  criminal  act  will  not  subject  the 
^  absent  and  innocent  master.^  And  in  the  case  of  Miller, 
24th  December  1827 ;  4.  M.  388,  which  was  of  a  similar  de- 
scription, the  same  Judge  stated  in  his  charge  to  the  Jury, 
in  reference  to  the  previous  case  of  M'Laren, — '  We  had  very 
^  recently  occasion  to  consider  the  law  on  this  subject^  and 

*  although  the  facts  of  the  one  case  do  not  bear  on  the 

*  other,  the  law  is  the  same  in  both.  The  issue  is  laid  on 
^  the  fault  and  negligence  of  the  servant,  and  it  could  not 

*  have  been  otherwise.     Neither  here,  nor  elsewhere,  could 

*  it  be  held  that  the  master  is  liable  for  the  wilful  acts  or 
<  criminal  acts  of  a  servant.^ 

B4)ad  Trustees. — Actions  of  damages  against  the  Statutory 
Trustees  in  charge  of  public  roads,  were,  till  lately,  of  fre- 
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quent  ocourrence,  at  the  instance  of  parties  fonnding  on  isr 
juries  from  overturns  and  other  accidents  caused  by  the 
defective  and  improper  state  of  the  roads ;  and  such  actions 
were  invariably  entertained,  it  being  held  that  the  trustees 
in  charge  of  a  public  road,  and  in  possession  of  the  trust 
funds,  were  liable  for  any  injury  which  might  happen  to 
passengers  in  consequence  of  the  negligence  or  improper 
conduct  of  labourers  or  surveyors,  or  other  persons  em- 
ployed by  the  trustees,  or  by  the  officers  of  the  trustees, 
when  engaged  in  any  operation  performed  under  the  autho- 
rity of  the  trustees.  Several  examples  of  Issues  in  such 
cases  will  be  found  among  those  subjoined.  But  the  ques- 
tion of  liability  in  such  cases  having  been  recently  brought 
under  the  consideration  of  the  House  of  Lords,  on  an  appeal 
by  road  trustees  from  the  Court  of  Session,  in  an  action 
where  large  damages  had  been  awarded  to  sufferers  from  an 
overturn,  the  judgment  was  reversed,  and  the  principle  given 
effect  to,  that  trustees,  doing  only  that  which  by  the  Statute  it 
was  their  duty  to  do,  and  being  guilty  of  no  personal  de&ult, 
were,  (no  more  than  the  funds  under  their  charge,)  not  an- 
swerable for  damages  sustained  by  the  acts  or  neglect  of 
persons  employed  by  them  in  the  active  execution  of  that 
duty.  Dmcm  v.  Findlater,  23d  August  1839 ;  M'L.  &  B. 
911.  The  personal  liability  of  trustees  for  their  individual 
acts,  or  the  personal  liability  of  those  under  them  for  their 
individual  conduct,  is  a  totally  different  matter,  which  would 
fall  to  be  governed  by  the  general  rules  of  responsibility  ap- 
plicable to  such  cases. 

Quegtians  of  As^hmmt.^^ Actions  for  personal  injury, 
where  death  has  been  the  consequence,  may  be  pursued  by 
the  deceased^s  nearest  relations ;  for  example,  by  the  father, 
as  also  by  the  brothers  and  sisters.  The  objects  of  the  ac- 
tion in  such  cases  may  be  reparation  for  loss  of  services,  and 
also  solatittm  for  wounded  feelings.  Hislop  and  Others^  14th 
March  1842 ;  4.  B.  M.  &  D.  1168. 
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Example  No.  XVIII.  exhibits  the  terms  of  the  Issues  in 
an  action  of  damages  at  the  instance  of  the  widow  and 
children  of  a  man  for  causing  his  death,  and  also  for  indig- 
nities and  wrongful  acts  towards  his  corpse  after  his  death. 
It  is  understood  that  these  Issues  have  not  yet  been  finally 
approved  of  or  settled  by  the  Court. 

dmnter  /mim.— It  is  seldom  that  there  can  be  any  room 
or  occasion  for  a  counter  Issue  on  the  part  of  the  defender 
in  such  actions  as  those  in  question.  He  does  not  require 
to  take  a  counter  Issue,  to  enable  him  to  plead  that  the 
accident  or  injury  complained  of  happened  through  the  reck- 
lessness or  folly  of  the  pursuer  himself;  for  in  that  state  of 
the  matter,  the  pursuer  could  not  obtain  a  yerdict  to  the  ef- 
fect, that  the  injury  founded  on  by  him  arose  from  the  fault  or 
negligence,  or  want  of  skill  of  the  defender.  In  short,  the  de- 
fender is  entitled  to  plead,  and  to  prove  the  recklessness  and 
folly  of  the  pursuer  under  the  latter^s  own  Issue,  and  in 
order  to  negative  the  charge  on  which  it  must  necessarily 
be  based.  iTXacA^cm,  14th  May  1827 ;  4.  M.  216.  MiUar, 
17th  July  1828 ;  4.  M.  568.  Cromtne,  25th  July  1838 ; 
M'Ps  J.  B.  166 ;  and  Watson,  July  24,  1838 ;  M'Fs  J. 
B.146. 

Where,  however,  satisfaction  or  discharge  is  pleaded, — 
a  counter  Issue  may  be  necessary,  as  in  Example  No.  XIII. 


EXAMPLES. 


No.  I. 


ChUm,  ^e.  V.  The  MimJchmd  Canal  Campanyy—Ui  June  1825. 

It  being  admitted,  that  on  the  12th  day  of  May  1824,  the 
late  Archibald  Oullen  was  a  passenger  on  board  a  truck 
boat,  the  property  of  the  defenders,  plying  on  the  Monkland 
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Canal,  and  that  in  passing  under  the  bridge  at  Kielhill  over 
the  said  Canal,  the  said  Archibald  CuUen  came  into  contact 
with  the  said  bridge,  whereby  he  received  grievous  bodily 
harm,  in  consequence  of  which  he  died  in  the  course  of  a 
few  hours  thereafter, 

Whether  the  said  hurt  took  place  in  consequence  of  the 
carelessness,  negligence,  or  unskilfiilness  of  the  persons 
employed  by  the  defenders  in  navigating,  conducting,  or 
managing  the  said  truck-boat,  to  the  loss  and  damage  of 
the  pursuer  ? 

Damages  laid  at  ^1000  to  the  pursuer, 
Mrs.  Margaret  Cullen,  and  to  each  of 
the  nine  children  of  the  deceased, 
^500. 


No.  II. 
Badgers  v.  The  Union  Canal  Company ^^^^  July  1830. 

It  being  admitted,  that  during  the  year  1829,  the  defen- 
der,  Cteoige  Johnston,  was  proprietor  of  a  certain  boat  need 
for  the  purpose  of  carrying  stones  along  the  Union  Canal 
from  Bedhall  Quarry  to  the  city  of  Edinburgh,  and  that 
the  defenders,  the  Union  Canal  Company,  were,  during  the 
said  period,  proprietors  of  another  boat,  for  the  purpose  of 
conveying  passengers  along  the  said  canal ; 

It  being  also  admitted,  that  on  the  24th  of  June  1829, 
the  pursuer  was  a  passenger  on  board  the  boat  last  afore- 
said, for  the  purpose  of  being  conveyed  from  the  said  city 
to  Batho, 

Whether,  on  or  about  the  said  24th  of  June  1829,  at  or 
near  the  said  Quarry  of  Bedhall,  by  the  fault,  negligence, 
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or  want  of  skill  of  the  defenders,  or  any  of  them,  or  of 
those  in  their  employment,  in  the  conduct  or  manage- 
ment of  the  said  boats,  or  either  of  them,  the  pursuer 
suffered  seyere  bodily  harm,  to  the  loss,  injury,  and  damage 
of  the  pursuer ! 

Damages  laid  at  <f  500. 


No.  III. 

Union  Canal  Company  v:  Johmtony — 19th  Ifov&mb&r  1831. 

It  being  admitted,  that  during  the  year  1829,  the  defen- 
der, Gkorge  Johnston,  was  proprietor  of  a  certain  boat,  used 
for  the  purpose  of  conveying  stones  along  the  Union  Canal 
from  Bedhall  Quarry  to  the  city  of  Edinburgh,  and  that 
the  pursuers,  the  Union  Canal  Company,  were,  during  the 
said  period,  proprietors  of  another  boat  for  the  purpose  of 
conveying  passengers  along  the  said  canal ; 

It  being  also  admitted,  that  one  May  Bodgers  was,  on  the 
24th  of  June  1829,  a  passenger  on  board  the  said  boat,  the 
property  of  the  pursuers,  and  on  the  said  day  sustained 
certain  injuries,  for  which,  on  the  22d  day  of  January  1831, 
she  obtained  decree,  finding  the  pursuers  and  defender  con- 
junctly and  severally  liable  in  the  sum  of  <£^300,  14s.  5d.  as 
damages  and  expenses  on  account  of  the  said  injury,  reserv- 
ing all  questions  of  relief. 

Whether  the  said  injury  was  caused  by  the  fault,  negligence, 
or  want  of  skill  of  the  defender  George  Johnston,  or  of 
any  person  or  persons  in  his  employment,  for  whom  he  is 
responsible,  or  by  the  fault,  negligence,  or  want  of  skill 
of  the  pursuers,  the  Union  Canal  Company,  or  any  per- 
son or  persons  in  their  employment,  for  whom  they  are 
responsible ! 
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No.  IV. 

Hwmier  cr  NiMn  v.  Edvnbwrgh^  S^c.  Union  Cwnal 
Cimpantf, — VHh  FArmry  1836. 

It  being  admitted,  that  on  the  17th  day  of  August  1834, 
and  prior,  and  subsequent  thereto,  one  William  Guning- 
hame  was  employed  by  the  defenders  to  manage  the  Draw- 
bridge near  Edinburgh,  No.  2.  on  the  Union  Canal, 

Whether,  on  or  about  the  said  day,  by  the  fault,  negligence, 
or  want  of  skill  of  the  said  William  Guninghame,  in  the 
management  of  the  said  bridge,  the  pursuer  suffered 
severe  bodily  harm,  to  the  loss,  injury,  and  damage  of 
the  pursuer ! 

Damages  laid  at  <£^300. 


No.  V. 

OampheU  v.  Wood,  Src.^26tA  February  1831. 

It  being  admitted,  that  on  or  about  the  9th  day  of 
Deoember  1829,  the  defender,  John  M'Gilvray,  was  a  ser- 
vant in  the  employment  of  the  other  defender,  Francis 
Wood,  and  on  or  about  the  said  day  was  in  the  city  of 
Glasgow  with  a  horse  and  cart,  the  property  of  the  said 
Thomas  Wood,  and  then  under  the  charge  of  the  said 
John  M'Gilvray, 

Whether,  on  or  about  the  said  9th  day  of  December  1829, 
and  in  Salt  Market  Street,  Glasgow,  at  or  near  the 
comer  of  the  said  street,  the  said  horse  and  cart,  through 
the  fault,  negligence,  or  want  of  skill  of  the  stud  John 
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M^Gilvray,  acting  as  the  servant  of  the  said  Francis 
Wood,  did  cause  bodily  harm  to  the  pursuer,  to  the  loss, 
injury,  and  damage  of  the  pursuer  i 

Damages  laid  at  <f200. 


No.  VI. 
Miller  v.  Harme^ — 3<i7  July  1827* 

It  being  admitted,  that  William  Wilson  was  servant  to 
the  defender,  Thomas  Harvie,  from  Whitsunday  to  Martin- 
mas 1826 ; 

It  being  also  admitted,  that  on  the  16th  day  of  Septem- 
ber 1826,  in  the  street  in  the  city  of  Glasgow  called  Gkdlow- 
gate,  a  cart,  the  property  of  the  defender,  passed  over  and 
caused  the  death  of  the  pursuer^s  son,  and  that  at  the  time 
it  so  passed  over  the  child,  the  said  cart  was  under  the 
management  of  the  said  William  Wilson, 

Whether  the  death  of  the  said  child  was  caused  by  the 
fault,  negligence,  or  want  of  skill  on  the  part  of  the  said 
William  Wilson,  to  the  loss,  injury,  and  damage  of  the 
pursuer ! 

Damages  laid  at  <f  1000. 


No.  VII. 

Mdbckay  v.  Doumie, — 7th  March  1833. 

Whether,  on  or  about  the  20th  day  of  December  1831,  and 
on  the  turnpike  road  which  leads  from  Glasgow  to 
Airdrie,  and  near  to  the  parish  road  leading  towards 
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Old  Monkland,  in  the  county  of  Lanark,  the  defender 
wrongfully  delivered,  or  caused  to  be  delivered  to  the 
pursuer,  for  the  purpose  of  being  fired,  a  gun,  knowing 
the  same  to  be  overcharged ;  and  Whether,  in  conse- 
quence of  the  said  overcharge,  the  gun  burst,  to  the  loss, 
injury,  and  damage  of  the  pursuer ! 

Damages  laid  at  <£^2000. 


No.  VIII. 

Haroeys  v.  Stodari^ — 2Mh  FebrtMry  1835. 

Whether,  on  or  about  the  24th  day  of  November  1832,  the 
defender  kept  a  dog,  and  knowing  the  same  to  be  of  a 
vicious  and  ferocious  disposition,  and  in  the  habit  of 
biting,  wrongfully  allowed  the  same  to  go  at  large ;  and 
Whether,  on  or  about  the  said  day,  the  said  dog  bit  or 
lacerated  the  pursuer  Helen  Harvey,  daughter  of  William 
Harvey,  also  pursuer,  to  the  loss,  injury,  and  damage  of 
the  pursuers,  or  either  of  them ! 

Damages  laid  at  <f  600  to  Helen  Harvey, 
and  WiUiam  Harvey  ^50. 


No.  IX. 
Dewar  v.  Aitkmy — 17th  November  1835. 

It  being  admitted,  that  the  pursuer  is  the  widow  of 
the  late  William  Aitken,  formerly  residing  in  Edinburgh, 
and  that  the  defender  is  clerk  to,  and  represents  the  Bead 
Trustees  of  the  third  district  of  Peeblesshire,  and  that  the 
road  from  Leadbum  to  Peebles  is  in  the  said  district, 
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Whether,  on  or  about  the  8th  day  of  October  1832,  by  the 
fault  or  negligence  of  the  said  trustees,  or  those  in  their 
employment,  the  said  William  Aitken,  while  travelling 
along  the  said  road,  was  drowned  in  the  river  Eddleston, 
to  the  loss,  injury,  and  damage  of  the  said  pursuer  ? 

Damages  laid  at  <£1000. 


No.  X. 

WrigMs  v.  Leiich,—22d  Juns  1839. 

It  being  admitted,  that  the  pursuer,  in  November  1838, 
was  the  driver  of  a  cab  or  two-wheeled  carriage,  the  pro- 
perty of  Oeorge  Henderson,  coach  proprietor  in  Edinburgh, 
and  that  in  driving  the  said  carriage  in  Leith  Walk,  on  the 
evening  of  the  24th  November  1838,  the  said  cab  struck  a 
log  of  wood. 

Whether,  at  the  time  and  place  aforesaid,  by  the  fault 
or  negligence  of  the  defender,  or  those  in  his  employ- 
ment, the  pursuer  was  thrown  from  the  said  cab,  to  the 
loss,  injury,  and  damage  of  the  pursuer  I 

Damages  laid  at  £200. 


No.  XL 

Maedamld  v.  TWJttrw,— 12jpA  February  1840. 

Whether,  on  or  about  the  6th  day  of  September  1839, 
about  a  mile  to  the  east  of  Slateford,  on  the  road  from 
Gurrie  to  Edinburgh,  a  carriage  drawn  by  one  horse,  the 
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property  of  the  pnrraer,  through  the  &iilt  or  negligence 
<^  the  defender,  was  overturned,  to  the  loss,  injury,  and 
damage  of  the  pursuer  ? 

Damages  laid  at  £200. 


No.  XII. 
Damey,  ^c.  v.  8eM^  ^e.—2d  Jufy  1836. 

• 

Whether,  during  the  months  of  June  and  July  1834,  or 
either  of  them,  the  defenders,  or  any  of  them,  by  them- 
selves, or  another,  or  others  acting  under  his  or  their 
authority,  wrongfully  performed  certain  operations,  on  all 
or  any  part  of  the  road  leading  from  the  city  of  Glasgow, 
to  a  place  called  the  Three  Mile  House  on  the  road  from 
Glasgow  to  Paisley,  whereby,  on  or  about  the  29th  day  of 
July  1834,  a  certain  steam  carriage,  the  property  of  the 
pursuer,  was  injured,  to  the  loss,  injury,  and  damage  of 
the  pursuers  i 

Damages  laid  at  <f  36,000. 


No.  XIII. 
Oamb  V.  Tumbuay—16th  June  1837. 

It  being  admitted,  that  the  pursuer  is  proprietor  of  cer- 
tain lands  and  houses  situate  at  Abbey  Hill,  near  Edinburgh, 
and  that  the  defender  is  clerk  to  the  Bead  Trustees  of  the 
Leith  Walk  District  of  Beads, 

Whether  the  said  trustees  altered  the  road  leading  from 


PERSONAL  INJURIES.  175 

Abbey  Hill  to  the  high  road  to  Leith,  eommonly  called 
the  Easter  Boad,  at  or  near  the  said  property,  to  the  loss, 
injury,  and  damage  of  the  pursuer,  as  libelled  ! 

Or, 
Whether  the  pursuer  represents,  and  is  liable  for  the  acts 
and  deeds  of  his  mother  the  late  Mrs.  Comb ;  and  Whether 
the  said  Mrs.  Oomb  held  herself  out  as  proprietrix  of  the 
said  property,  and  on  or  about  the  day  of 

received  firom  the  defenders  the  sum  of  ^£35,  as  the  full 
compensation  of  the  damage  aforesaid,  done  to  the  said 
property ! 

Whether  the  pursuer  homologated  the  act  of  his  said 
mother,  in  receiving  the  said  sum  as  full  compensation  of 
the  damage  aforesaid,  done  to  the  said  property  i 

Whether  the  said  sum  of  £35,  or  part  thereof,  was  re- 
ceived by  the  said  Mrs.  Comb  on  behalf  of  the  pursuer, 
and  was  in  rem  venam,  and  expended  for  the  special  use 
and  maintenance  of  the  pursuer  ! 

Damages  claimed,  <f  800. 


No.  XIV. 

Wtxtsan,  Src.  v.  Bosohwrgh  Boad  Tnuitee8,-^20th  June  1838. 

It  being  admitted,  that  the  defender  is  clerk  to  the  Turn- 
pike Boad  Trustees  of  the  county  of  Roxburgh,  and  that  the 
road  from  Melrose  by  Leader  Water  to  Lauder,  is  under 
the  management  of  the  said  trustees, 

Whetiier,  on  or  about  the  12ili  day  ot  August  1835,  the 
porsuerB,  or  any  of  them,  while  travelling  along  the  said 
road  in  a  ^g,  were,  qr  was  overturned  by  the  fault  or  ne- 
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gligence  of  the  defenders,  or  of  those  in  their  employment, 
to  the  loss,  injury,  and  damage  of  the  pursuers,  or  either 
of  them ! 

Damages  laid  at  jPSOO. 


No.  XV. 

Hislops  V.  Dttrham^ — February  1842. 

It  being  admitted,  that  the  defender  is  proprietor  of  the 
lands  of  Polton,  in  which  the  coal  pit  libelled  on  is  situated, 
and  that  the  body  of  the  deceased  Elizabeth  Hislop  was 
found  in  that  pit. 

Whether  the  defender  wrongfully  failed  to  have  the  said 
coal-pit  properly  secured  or  protected,  and  that,  in  con- 
sequence of  the  said  failure,  the  said  Elizabeth  Hislop, 
on  or  about  the  7th  of  May  1841,  fell  accidentally  into 
the  said  pit,  and  lost  her  life,  to  the  loss,  injury,  and 
damage  of  the  pursuers ! 

Schedule  of  damages  claimed. 

£525  to  Robert  Hislop. 

£500  to  Thomas,  Helen,  Jane,  Agnes,  and  Janet  Hislops. 


No.  XVI. 

Symington  v.  Olcagoto  Police  CommissumerBy-'^ih  February 

1839. 

Whether  the  pursuer,  Jean  Symington,  is  the  widow,  and 
the  other  pursuers  the  children,  of  the  late  John  Sym- 
ington, poulterer  in  Belfast ;  and  Whether,  on  or  about 
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tke  19th  day  of  September  1837,  the  said  John  Syming- 
ton died,  or  lost  his  life,  through  the  fault  or  negligence  of 
the  defenders,  or  any  of  them,  or  of  those  in  their  em- 
ployment, to  the  loss,  injury,  and  damage  of  the  pursuers, 
or  any  of  them  i 

Whether,  on  or  about  the  20th  day  of  the  said  month  and 
year,  the  defenders,  or  any  of  them,  or  those  in  their 
employment,  wrongfully  transmitted  the  body  of  the  said 
John  Symington  to  a  place  called  the  Dead-House  in 
Glasgow ;  and  Whether,  in  consequence  of  its  being  so 
transmitted,  the  said  body  was,  on  or  about  the  day  and 
place  last  aforesaid,  delivered  to  the  defender  William 
M'Intyre,  and  there  wrongfully  exposed  for  sale,  or 
wrongfully  subjected  to,  or  wrongfully  allowed  to  be  sub- 
jected, to  anatomical  operation,  examination,  or  dissec- 
tion, to  the  loss,  injury,  and  damage  of  the  pursuers,  or 
any  of  them  ? 

Whether,  on  or  about  the  day,  and  at  the  place  last  afore- 
said, the  said  defender,  William  M'Intyre,  wrongfully  sold 
or  disposed  of  the  clothes  in  which  the  said  body  was 
dressed,  to  the  loss,  injury,  and  damage  of  the  pursuers, 
or  any  of  them ! 

Whether,  on  or  about  the  day  of  the  said  month  and 

year,  the  said  defender,  William  M'Intyre,  wrongfully 
failed  to  inter,  or  to  cause  to  be  interred,  the  said  body, 
in  a  church  yard,  or  ordinary  or  proper  place  of  burial, 
to  the  loss,  injury,  and  damage  of  the  pursuers,  or  any  of 
them ! 

Damages  laid  at  £1000. 


13 


PART    VI. 


WRONGOUS  USE  OF  DILIGENCE, 


nfCLVDmo 


ACTIONS  FOR  TH£  WRONGOUS  USE  OF  ARRESTMENT,   INHIBI- 
TION, INTERDICT,  SEQUESTRATION,  POINDING,  8ec. 

A  party  who  impoees  a  restraint  on  the  property  and  effects 
of  another  without  good  and  sufficient  cause,  is  liable  in  any 
loss  or  damage,  which  his  proceedings  may  have  occasioned. 
This,  as  a  general  proposition,  cannot  be  questioned.  But 
the  nature  and  extent  of  the  ama  on  the  pursuer,  and  the 
precise  terms  of  the  Issues,  in  actions  of  this  class,  depend 
on  circumstances. 

A  claim  for  reparation  may  arise  in  consequence  of  nulli- 
ties or  infonnalities  in  the  diligence  of  the  law  itself,  or  the 
mode  in  which  execution  has  been  done ;  or,  even  where  there 
is  no  room  for  any  objection  of  form  or  regularity,  a  claim 
of  damages  may  lie  against  the  party  who  imposes  the  re- 
straint, in  respect  of  his  having  resorted  to  such  a  step  ma- 
li<»ou8ly,  or  in  the  absence  of  reasonable  or  probable  cause, 
or  from  recklessness,  or  for  the  purpose  of  oppression. 

Arr$8hi^mU, — ^There  can  be  no  doubt,  that  where  an  ar- 
restment is  in  itself  informal  and  inept,  an  action  of  damages 
will  lie  for  the  use  of  it,  without  the  necessity  of  charging 
malico«  or  the  want  of  probable  cause.  In  such  a  case,  as 
there  has  been  nothing  more  than  the  colour  ot  legality,  no 
aerioutf  question  of  relevancy  can  occur.     The  Issue  will 
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edmply  be, — ^whether  the  defender  wrongfuUy  arrested,  &o. 
to  the  loss,  injury,  and  damage  of  the  pursuer  ?  as  in  Ex- 
ample No.  III.  Where  also  a  party  arrests  what  does  not 
belong  to  his  debtor,  he  will  be  answerable  to  the  true  owner 
for  the  actual  loss  and  damage,  which  his  arrestment  may 
have  occasioned ;  and  in  such  a  case,  there  can  be  no  reason 
for  requiring  the  pursuer  to  undertake  any  but  the  ordi- 
nary Issue. — Smiths,  15th  May  1821 ;  1.  S.  8. 

It  is  sometimes,  however,  a  question  of  much  nicety,  how 
far  the  pursuer  is  bound  to  undertake  a  proof  of  malice,  or 
want  of  probable  cause,  where  the  arrestments  founded  on 
were  in  themselves  regular  and  formal,  and  had  been  used 
on  the  dependence  of  an  action,  having  for  its  apparent  ob- 
ject the  trial  of  a  fair  and  substantial  matter  of  right.  It 
may,  no  doubt,  be  considered  somewhat  hard,  to  hold  that 
a  party  who  has  regularly  used  an  arrestment  in  security  on 
the  dependence  of  an  action  brought  in  htmafide,  is  answer- 
able in  an  action  of  damages,  merely  because  he  ultimately 
proves  unsuccessful  in  his  action.  It  would  be  still  harder, 
however,  were  the  opposite  party  to  be  subjected  in  actual 
loss,  vnthout  any  means  of  redress,  on  account  of  measures 
resorted  to  against  him,  however  honestly,  for  the  purpose 
of  aiding  and  accomplishing  the  ill-founded  objects  of  another. 
When  it  is  kept  in  view,  therefore,  that  this  diligence  is,  or 
at  least  may  be,  obtained  f»  vMtio  litis,  and  without  any  dis- 
cussion of  the  merits,  at  the  mere  will  and  discretion  of  the 
applicant,  it  seems  but  reasonable  to  hold  that  it  is  resorted 
to  perieulo  petentis,  and  consequently  infers  liability  for  da- 
mages, if  injury  is  actually  sustained,  without  any  allegation 
of  malice. 

But  whatever  may  be  the  verdict  of  the  Jury  or  direction 
of  the  Judge,  on  a  consideration  of  the  whole  circumstances 
as  they  may  appear  in  evidence,  it  may  be  taken  at  least, 
as  a  settled  point  in  practice,  that  the  pursuer  is  not,  in 
cases  of  the  nature  in  question,  bound  to  charge  malice  ex- 
pressly in  the  Issue.     Vide  the  Lord  Ordinary's  (Jeflfrey) 
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Note,  in  Swayne,  27th  June  1835 ;  13.  S.  1003,  and  the 
oaaefi  there  referred  to. 

It  is  for  the  Oourt,  however,  to  determine  the  matter  of 
relevancy,  on  a  consideration  of  all  the  circumstances  of 
each  particular  case.  Accordin^y,  it  has  been  held  that 
an  averment,  that  an  arrestment  on  the  dependence  of  an 
action  was  iUegal,  nimious,  and  oppressive,  was  not  rele- 
vant,— ^malice  not  being  alleged,  and  the  action  having,  in 
part,  been  decided  against  the  pursuer;  DuJ\  19th  May 
1825 ;  4.  S.  22.  It  was  probably  for  the  same  reason,  viz. 
that  the  action  on  the  dependence  of  which  the  arrestments 
were  used  proved  in  part  successful,  that  malice  was  charged 
in  the  Issues  in  the  case  oiDuffus^  17th  July  1828;  4.  M.  558. 
Nor  will  it  be  su£Bicient  to  support  an  action  of  damages 
for  the  use  of  arrestments,  merely  that,  the  officer  has 
followed  the  usual  practice  of  inserting  in  his  schedule  a 
larger  sum  than  that  claimed  by  the  creditor.  Cooper^  18th 
April  1825 ;  1.  W.  and  S.  131. 

A  party  may  subject  himself  in  damages,  not  only  for 
the  use  of  arreslanents,  which  are  illegal  or  informal  in 
themselves,  or  which  have  been  groundlessly  resorted  to, 
although  legal  and  formal  in  themselves,  but  also  for  unne- 
cessarily or  illegally  keeping  up  the  diligence,  or  refusing 
to  loose  the  nesem  created  by  it ; — as,  for  example,  afber  his 
claim  had  been  paid,  or  offered  to  be  paid.  No.  IV.  is  an 
example  of  an  issue  in  such  a  case. 

Nos.  V.  VI.  and  VII.  are  examples  of  Issues  in  actions 
for  breach  of  arrestment,  or  in  actions  of  forthcoming, 
where  the  question  is.  Whether  the  defender  was  indebted  to 
the  common  debtor  in  any  particular  sum  of  money  at  the 
date  of  the  arrestments,  or,  according  to  the  circumstances, 
was  then  in  possession  of  any  effects  belonging  to  him. 

InhibiHon, — The  same  considerations  are  applicable  to 
this  diligence  as  to  that  of  arrestment.     No.  VIII.  is 
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example  of  an  Issue  in  an  action  of  damages  for  the 
illegal  use  of  an  inhibition. 

Sequestration  <md  Poinding, — ^A  claim  of  damages  founded 
on  the  use  of  these  steps  of  diligence  are  also  very  much 
regulated  by  the  same  principles.  But  as  the  effects  of  a 
sequestration  or  a  poinding  are  more  immediate  and  strin- 
gent than  those  of  an  arrestment  or  inhibition,  so  there  will 
be,  generally,  less  room  for  difficulty  or  nicety  in  the  matter 
of  relevancy,  as  regards  actions  founded  on  the  former. 

It  is  a  relevant  ground  for  an  action  of  damages,  that 
the  stock  of  a  tenant  has  been  sequestrated  for  rent  subse- 
quent to  an  offer  of  payment  of  the  rent  to  the  factor  of 
the  proprietor ;  and  a  solatium  for  injury  to  the  feelings  can 
be  claimed  as  well  as  actual  loss.  Cameron^  14th  March 
1820 ;  2.  M.  232.  But  an  action  of  damages  by  a  tenant 
against  his  landlord,  for  alleged  ruinous  and  oppressive 
sequestrations,  while  the  tenant  had  counter  claims  which 
more  than  extinguished  the  landlord's  claims,  was  dismissed, 
— the  counter  claims  being  illiquid,  and  not  made  in  the 
processes  of  sequestration.  Granger,  19th  December  1822 ; 
2.  S.  100.  It  is  not  necessary  to  reduce  decrees  awarding 
sequestrations  of  a  tenanf^s  effects,  to  enable  him  to  raise 
an  action  of  damages  against  his  landlord  for  having  ob- 
tained and  executed  them  oppressively;  and  neither  is  it 
any  reason  for  sisting  such  an  action,  that  the  landlord  has 
brought  a  count  and  reckoning  against  the  tenant.  M^Leod^ 
11th  February  1829  ;  7.  S.  396. 

All  the  persons  who  are  participant  in  committing  a  wrong, 
are  of  course  responsible  for  the  consequences, — all  being 
versanies  in  ilUcito.  It  may,  however,  be  sometimes  matter 
of  nicety  to  determine  who  are,  and  who  are  not,  respon- 
sible for  the  alleged  execution  of  diligence.  Thus,  in  the  case 
of  a  creditor,  whose  claim  of  debt  is  indisputable,  and  who 
has  put  diligence  into  the  hands  of  a  messenger-at-arms, 
Mrith  instructions  to  put  it  in  force,  the  question  has  arisen* 
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—Whether  the  creditor  is  answerable  for  the  blunders  or 
illegalities  of  the  messenger  in  executing  the  diligence !  It 
is  generally  understood,  that  the  creditor,  or  party  in  whose 
name,  at  whose  instance,  and  for  whose  behoof,  steps  of 
diligence  are  taken,  is  answerable  for  the  consequences  of 
all  errors  or  blunders  which  may  be  committed  by  those  en* 
trusted  with  the  diligence.  So,  accordingly,  it  was  ruled 
that  a  creditor  was  liable  in  damages  on  account  of  the 
illegal  or  blundered  manner  in  which  the  messenger  execut- 
ed a  poinding.  Macdondl,  21st  July  1835 ;  13.  S.  701.  But 
if  a  messenger,  to  whose  charge  a  diligence  has  been  com- 
mitted for  the  purpose  of  execution,  spontaneously  steps 
out  of  his  jurisdiction  altogether,  it  would  rather  seem  that 
his  employer,  if  he  did  not  specially  authorise  or  direct  any 
such  proceeding,  will  not  be  answerable  for  the  consequences. 
Memies,  27th  December  1839 ;  M'F.'s  J.  E.  281. 

If  a  party  poinds  effects  belonging  not  to  his  debtor,  but 
to  some  other  person,  he  will  be  answerable  in  damages  to 
the  true  owner.  Oon^  <Sr  Co.  23d  March  1826 ;  4.  M. 
49.  And  to  use  a  poinding  in  virtue  of  diligence  expede 
on  a  bill  which  had  been  extinguished  by  a  renewal,  will 
subject  the  owner  in  damages.  Charters^  14th  March  1838 ; 
M'F.'s  J.  E.  5. 

Interdict. — In  actions  of  damages  founded  on  the  use  of 
this  species  of  legal  restraint,  as  on  those  which  have  been 
already  referred  to,  the  general  rule  would  appear  to  be, 
that  a  party  who  wrongously  obtains  and  uses  an  interdict, 
is  answerable  for  the  loss  which  may  be  thereby  occasioned  to 
his  opponent.  There  can  at  least  be  little  room  for  questioning 
the  soundness  of  this  proposition,  when  the  interdict  has  in- 
terfered with  the  state  of  possession  as  previously  existing, 
and  has  been  the  cause  not  only  of  loss  to  the  party  against 
whom  it  was  directed,  but  of  gain  to  the  user  of  it ; — as,  for 
example,  when  the  tenant  of  a  quarry  has  been  illegally,  and 
in  violation  of  the  terms  of  his  lease,  interrupted  in  his  oper- 
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ationfl,  and  for  sometime  interdicted  from  oanrying  them  on. 
ScbertSy  7th  Deoember  1825 ;  4.  M.  1. 

On  the  other  hand,  where  an  interdict  was  applied 
for  and  obtained,  in  ciroumstanoes  indicative  of  the  most 
perfect  bona  Jldes,  on  the  part  of  the  user  of  it,  and  where 
the  effect  of  it  has  been  merely  to  preserve  things  entire, 
and  in  the  same  state  and  condition  in  which  they  had  pre- 
viously been  for  a  course  of  time,  till  the  determination  of 
the  disputed  matter  of  right,  the  Court  refused  to  sustain 
an  action  of  damages, — ^there  being  no  allegation  of  mala 
JkhSj  although  there  was  an  aOegation  that  the  interdict  had 
been  the  source  of  patrimonial  loss  to  the  party  against 
whom  it  was  directed,  and  of  gain  to  the  interdiotor.  Jfoer, 
16th  November  1832 ;  11.  S.  32.  In  this  case,  the  general 
principles  of  law  were  stated  by  Lord  Balgray,  as  follows  :-— 
^  The  question  is,  whether  the  record  contains  relevant 
matter  of  damages  i  Crenerally  speaking,  where  a  summary 
interdict  is  craved,  this  pretorian  interposition  is  used  peri- 
mdopeUnHs ;  and  the  party  using  it,  is  liable  to  indemnify 
the  other  party,  if  he  be  wrongously  interdicted.  It  is 
not  enough  for  a  party  to  say,  in  defence  to  a  claim  of 
damages,  that  he  did  not  proceed  irem  manu^  but  by 
judicial  authority,  and  the  use  of  Interdict.  But  it  is 
always  a  question  of  circumstances,  whether  damages  are 
due  in  the  special  case  in  which  the  interdict  has  been 
asked  and  used.  And  on  looking  to  the  whole  facts  of 
this  case,  and  especially  to  this,  that  the  Sheriff,  in  grant- 
ing the  interdict,  as  in  a  possessory  question,  reserved  to 
the  pursuer  to  try  the  question  of  right  in  a  declarator, 
and  that  it  was  only  afiber  ascertaining  the  question  of 
right  in  the  declarator  that  the  interdict  was  recalled,  I 
do  not  think  that  the  defender  incurred  liability  for  da- 
mages, merely  because  he  applied  for  the  interdict,  and 
kept  it  up  till  the  Issue  of  the  declarator,  in  which  there 
was  no  excessive  litigation.** 

Claims  of  damage  may  arise  in  consequence  of  the  breach, 
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as  well  as  the  use  of  an  interdict.     Nob.  XI.  and  XII.  are 
examples  of  Issues  in  the  former  description  of  cases. 

Seizure  under  the  Excise  Lawe. — In  a  case  which  occurred 
of  this  description  founded  on  the  seizure  of  a  certain  quan- 
tity of  seed  under  the  Statute  24,  G^.  II.  c.  31,  §  2  and  6, 
the  issues^-of  which  Example  No.  XVII.  is  a  copy— con- 
tained the  charge  of  malice ;  and  the  discussion  turned  on, 
whether  the  public  officer  had  fairly  exercised  his  official 
duties,  and  had  probable  cause  for  his  conduct !  WaU^  18th 
July  1828;  4.  M.671. 

Admissione  prefixed  to  the  Issue. — ^The  nature  of  the  prefa- 
tory admissions  in  cases  of  the  present  class  generally,  may  be 
collected  from  the  examples  which  follow.  It  may  be  made 
matter  of  admission,  that  the  particular  diligence  in  ques- 
tion had  been  used ;  and,  when  such  is  the  case,  it  wiU  also 
be  found  to  simplify  the  matter  for  trial,  to  prefix  an  ad- 
mission, to  the  effect  that  the  diligence  was  ultimately  re- 
called, or  found  to  be  informal  or  inept ;  or,  that  the  action 
on  which  it  was  founded,  was  dismissed,  or  held  to  be  un- 
tenable. 

Counter  Issue. — It  wiU  always  be  a  good  defence,  and 
afford  relevant  matter  for  a  counter  Issue,  that  the  property 
or  effects  which  the  restraint  complained  of  is  alleged  to 
have  affected,  did  not  de  fadto  belong  to  the  party  pursuing 
for  reparation — as  illustrated  by  Example  No.  XIII.  It 
would  also  be  an  equally  good  defence  for  a  counter  Issue, 
that  the  pursuer^s  claim  had  been  satisfied  or  discharged,  or 
that  the  defender  had  acted  with  the  concurrence  or  autho- 
rity of  the  pursuer  himself.  In  the  case,  also,  of  an  action 
for  breach  of  arrestment,  it  would  be  a  good  defence,  and 
might  be  made  the  subject  of  a  counter  Issue,  that  the  dili- 
gence or  nexfOA  had  been  loosed  or  taken  off  before  the  Act 
complained  of  was  done,  as  in  Example  No.  VI. 
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EXAMPLES. 
No.  I. 

Quigley  v.  Beid  and  VaUance^ — VUh  Jfdy  182C. 

It  being  admitted,  that  on  the  4th  day  of  November  1824, 
the  pursuer  was  indebted  in  the  sum  of  £2 :  12 :  7*  to  the  de- 
fender, and  that  on  the  said  4th  day  of  November  1824,  the 
pursuer  was  cited  to  appear  at  the  defender's  instance  before 
the  Justices  of  Peace  for  Ayrshire  for  payment  of  said  debt, 
and  upon  the  same  day  that  arrestments  were  used  by  the 
defender  in  the  hands  of  Robert  McAllister,  Robert  Girvan, 
and  David  Brown,  and  John  Thom,  in  security  of  the  said 
debt, 

Whether  the  pursuer  was  thus  cited,  and  said  arrestments 
were  used  by  virtue  of  an  illegal  and  irregular  complaint, 
precept,  or  warrant,  alleged  to  be  of  the  clerk  for  the  dis- 
trict of  Kilmarnock,  to  the  Justices  of  Peace  for  the  Coun- 
ty of  Ayr,  to  the  injury  and  damage  of  the  pursuer  \ 

Whether  the  said  arrestments  were  used  in  the  hands  of  the 
said  persons  in  security  of  the  said  debt,  to  the  amount  of 
betwixt  <£ 30  and  <£40,  to  the  injury  and  damage  of  the 
pursuer  ? 

Damages  laid  at  <£^100. 


No.  II. 
Andenm,  Senior^  v.  Anderion^  Junior^ — 15ih  Jtme  1830. 

It  being  admitted,  that  on  the  10th  day  of  December 
1828,  the  defender  did  raise  before  the  Magistrates  of  the 
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city  of  Glasgow  an  action  against  the  pursuer  for  repayment 
of  the  sum  of  J?59 :  11 :  6d.  sterling,  deposited  by  the  de- 
fender in  the  hands  of  the  pursuer,  and  for  payment  of 
£2S  sterling,  as  wages  due  by  the  pursuer  to  the  defender, 

Whether,  on  or  about  the  10th  day  of  March  1829,  the 
defender  maliciously,  and  without  probable  cause,  did 
take  out,  or  cause  to  be  taken  out,  a  precept  of  arrest- 
ment upon  the  dependence  of  the  said  action,  or  on  or 
about  the  11th  day  of  the  said  month,  maliciously,  and 
without  probable  cause,  did  use,  or  cause  to  be  used, 
against  the  pursuer'^s  correspondents  in  the  hands  of 
Andrew  Sclanders,  Deacon  of  the  Incorporation  of  Bakers 
in  Olasgow,  and  Andrew  Brownrig,  Baker,  Collector  of 
the  said  Incorporation,  or  in  the  hands  of  either  of  them, 
for  the  sum  of  ^300  sterling,  to  the  injury  and  damage 
of  the  pursuer ! 

Whether,  on  or  about  the  14th  day  of  March  1829,  the 
defender  maliciously,  and  without  probable  cause,  did  use, 
or  cause  to  be  used  against  the  pursuer,  arrestments  in 
the  hands  of  William  Taylor,  keeper  of  the  wheat  lofts 
or  granary  at  Glayslap,  and  of  Forsyth,  keeper  of 

the  wheat  loft  at  Partick,  both  near  Glasgow,  or  in  the 
hands  of  either  of  them,  for  the  sum  of  £\5(i  sterling,  to 
the  injury  and  damage  of  the  pursuer ! 


Damages  laid  at  <f  500. 


J 


No.  III. 


Clarke  v.  Brooks,— Sth  June  1837. 

Whether,  at  Fisherrow,  on  or  about  the  4th  day  of  Sep- 
tember 1835,  the  defender  wrongfully  arrested  certain 
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rags,  the  property  of  the  pursuer,  to  the  loss,  injury,  and 
damage  of  the  pursuer  ? 

Damages  laid  at  £500. 


No.  IV. 
Maekarm  v.  Fleeming^  S^e. — 24ih  November  1829. 

It  being  admitted,  that  on  the  27th  August  1827,  the 
pursuer  granted  to  the  defenders,  Fleeming  and  Watson,  a 
bill  of  exchange  for  the  sum  of  ^49  :  9  : 1 ;  $knd  that  on  the 
5th  day  of  January  1828,  there  was  a  balance  of  e&32 :  12i9. 
lOd.  due  on  the  said  bill. 

It  being  also  admitted,  that  diligence  was  done  on  the 
said  bill,  and  that  arrestments  were  used  by  the  said 
Fleeming  and  Watson  in  the  hands  of  Pillans,  George 

Bussel,  and  George  and  John  Dron,  on  the  31st  day  of 
December  1827, 

Whether,  on  or  about  the  10th  day  of  January  1828,  the 
pursuer  tendered  payment  of  the  said  sum  of  ^32 :  12d. 
lOd.  the  balance  of  the  said  bill,  to  the  defender,  Archi- 
bald Walker,  as  the  authorised  agent,  and  acting  for  the 
defenders,  Fleeming  and  Watson;  and  Whether  the 
defenders,  or  any  of  them,  wrongfully  refused  to  accept 
the  said  sum  of  ^32 :  12 :  10,  and  to  deliver  up  the  said 
bill,  and  loose  the  said  arrestments,  to  the  loss,  injury, 
and  damage  of  the  pursuer  i 

Damages  laid  at  <£  1,000. 
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No.  V. 

Bough  V.  Carrickj — VHh  February  1820. 

Whether,  in  the  months  of  August  or  October  1818,  at 
Edinburgh,  the  defender  did  receive  from  William  Garrick, 
formerly  Gandlemaker  in  Edinburgh,  now  Merchant  in 
Gronstadt,  in  Russia,  1,210  and  1,000  pieces  of  lathwood 
or  thereby,  2  deals,  8  casks  tallow ;  3  dozen  tongues,  and 
one  bear,  the  price  or  value  of  which  still  remained  due, 
and  for  which  he  had  not  accounted  to  the  said  William 
Garrick,  on  the  16th  October  1818,  when  the  arrestments 
were  laid  in  the  defender's  hands  by  the  pursuer. 


No.  VI. 
Lotorie  v.  ThoTnson^ — 2d  December  1828. 

It  being  admitted,  that  on  the  4th  day  of  October  1823, 
John  Howison,  builder  in  Edinburgh,  was  indebted  to  John 
Lowrie,  the  pursuer,  in  the  sum  of  <£ 81  sterling,  contained 
in  a  bill  dated  the  7th  January  1818,  drawn  by  the  said 
John  Howison  on,  and  accepted  by  Henry  O'Harra, 

It  being  also  admitt-ed,  that  on  the  4th  day  of  October 
1823,  arrestments  were  used  at  the  instance  of  the  pursuer, 
in  the  hands  of  the  defender,  John  Thomson,  of  any  sum 
due  by  him  to  the  said  John  Howison,  in  security,  and  for 
payment  of  the  said  sum  of  ^81,  and  interest  thereon* 

Whether,  on  the  said  4th  day  of  October  1823,  the  said 
John  Thomson  was  indebted  and  resting-owing  to  the 
said  John  Howison,  as  an  individual,  in  the  sum  of  ^f  250 
sterling,  or  any  part  thereof! 
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Or, 
Whether  the  said  sum  of  ^250  was  paid  by  the  said  John 
Thomson,  to  or  on  accomit  of  the  said  John  Howison, 
subsequent  to  the  said  4th  day  of  October  1823 ;  and 
Whether,  on  or  about  the  29th  day  of  December  1823, 
and  preTious  to  the  said  payment,  the  said  correspondents 
were  regularly  and  properly  loosed ! 


No.  VII. 

Wwd  and  Co.  v.  Waaer,—2d  February  1841. 

It  being  admitted,  that  by  decrees  of  the  Court  of  Ses- 
sion, dated  3d  July  and  18th  December  1835,  and  12th 
January  and  2d  February  1836,  the  late  John  Spence, 
accountant  in  Edinburgh,  was  found  indebted  to  the  pur- 
suers in  various  sums,  amounting  to  ^569,  9s. ;  and  also 
that  arrestments  were  used  in  the  hands  of  the  defender, 
on  the'dependence  of  the  process  in  which  said  decree  was 
obtained,  and  that  of  dates  the  1st  day  of  June  1832,  the 
24th  day  of  February  1834,  and  the  15th  day  of  June  1835, 

Whether,  at  the  time  when  all  or  any  of  the  said  arrest- 
ments were  used,  the  defender  had  in  his  possession  pro- 
perty belonging  to  the  said  John  Spence,  or  was  indebted 
to  him ;  and  Whether  the  defender,  by  virtue  of  the 
eaid  arrestments,  or  any  of  them,  is  indebted  and  resting- 
owing  to  the  pursuers  in  the  said  sum,  or  any  part  there- 
of, with  interest  thereon  ! 


No.  VIII. 
Mackarrie  v.  WUliamsony — 5th  February  1825. 
It  being  admitted,  that  the  pursuer,  Thomas  Mackarsie, 
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was  attorney  for  Oeorge  Williamson,  residing  in  Richmond, 
Virpnia,  in  North  America,  and  that  the  said  Greorge 
WiUiamson,  and  the  said  Thomas  Maokarsie,  as  his  attor- 
ney, did,  upon  the  23d  day  of  January  1823,  obtain  a 
decree  in  absence,  reducing  and  setting  aside  a  settlement 
executed  by  the  late  John  Williamson,  manufacturer  in 
Auchtermuchty, — It  being  also  admitted,  that  the  defender, 
Christian  Thomson  or  Williamson,  and  John  Williamson, 
brought  an  action  for  reducing  the  said  deed,  in  which  the 
said  Creorge  Williamson  was  called  as  a  defender,  and  the 
said  Thomas  Mackarsie,  as  his  attorney,  which  said  action 
concluded  that  both  the  defenders  should  be  conjunctly  and 
severally  liable  in  expenses, 

It  being  also  admitted,  that  on  the  14th  day  of  July 
1823,  the  diligence  of  inhibition  was  used  against  the  said 
Thomas  Mackarsie  on  the  dependence  of  the  said  action, 
by  the  said  Ghristian,  Mary,  and  John  Williamson, 

Whether  the  said  inhibition  was  illegally  used  against  the 
pursuer,  Thomas  Mackarsie,  to  the  loss  and  damage  of 
the  said  pursuer ! 

Whether,  on  the  said  8th  day  of  July  1823,  the  said  Thomas 
Mackarsie,  by  himself  or  his  agent,  offered  payment  of 
the  expenses  incurred  in  the  said  action;  and  '>^'hether 
the  said  offer  was  not  accepted ;  and  Whether,  notwith- 
standing the  said  offer,  the  said  inhibition  was  used  as 
aforesaid,  to  the  injury  and  damage  of  the  said  Thomas 
Mackarsie ! 

Whether,  on  or  about  the  17th  day  of  January  1824,  the 
sum  of  £69  was  consigned  in  the  Commercial  Bank,  in 
payment  of  the  expenses  in  said  action  of  reduction  at 
the  instance  of  the  said  Christian,  Mary,  and  John  Wil- 
liamsons; and  Whether,  notwithstanding  the  said  con- 
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signation,  the  said  inhibition  was  continued  in  force,  to 
the  injury  and  damage  of  the  said  Thomas  Mackarsie ! 

Damages  laid  at  ^500. 


No.  IX. 
FoTMjfth  V.  Mathemm,  Src—lOtk  July  1823. 

It  haying  been  found  by  a  decree  of  the  Sheriff  of  BosfiH 
ahire,  dated  the  1st  day  of  June  1821,  acquiesced  in  by  the 
defenders,  that  Oolin  Matheson,  Esq.  of  Bennetsfield,  let  to 
the  pursuer  the  farm  of  Eirkton,  and  part  of  the  lands  of 
Easter  Suddy  and  Wardies,  for  the  period  of  20  years  from 
and  after  the  term  of  Whitsunday  ISIZ^ 

And  it  being  admitted,  that  on  or  about  the  16th  day  of 
February  1820,  the  defenders  were  trustees  on  the  estate  of 
Bennetsfield,  and  applied  for  and  obtuned  from  the  said 
Sheriff^  on  the  said  16th  day  of  February,  an  interdict,  pro- 
hflntbg  the  pimmer  from  oocupying  and  labouring  certain 
parts  of  the  said  lands. 

It  being  also  admitted  by  the  defenders,  that  in  conse- 
quence of  the  said  interdict,  the  pursuer  was  deprived  of  the 
use  of  about  five  arable  acres  of  the  said  land  from  the  said 
16th  day  of  February  till  the  1st  day  of  June  1821, 

Whether,  under  said  interdict,  the  pursuer  was  preyented 
from  labouring  and  occupying,  and  using  the  said  lands 
to  the  extent  of  about  six  acres,  two  roods,  twenty-nine 
falls  arable,  and  about  three  acres  pasture,  from  the  16th 
day  of  February  1820  aforesaid,  until  Whitsunday  1822, 
to  the  loss  and  damage  of  the  said  pursuer. 

Damages  laid  at  .f  500. 

Smn  ofibred  by  defenders,  j^Sl :  10s. 
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No.  X. 

Bob&rti  V.  Earl  of  Bo9ebery,—lUh  Jyly  1825. 

It  being  admitted,  that  by  a  mianye  of  lease  dated  the 
20th  day  of  August  1819,  John  Laing,  factor  for  the  de- 
fender, acting  in  name  of  the  defender,  and  by  his  authority, 
let  in  lease  to  the  pursuer,  for  the  period  of  ten  years  from 
and  after  Martinmas  1819,  a  lime-rock  or  quarry,  the  pro- 
perty of  the  defender, 

Whether,  on  or  about  the  12th  day  of  September  1820,  the 
defender  did,  in  violation  of  the  said  missive  of  lease,  apply 
for  and  obtain  from  the  Sheriff  of  the  county  of  Linlithgow 
an  interdict,  prohibiting  the  pursuer  from  working  the  said 
lime-rock  or  quarry ;  and  Whether,  by  the  said  interdict, 
the  pursuer  was  prevented  frt>m  working  the  said  rock  or 
quarry  from  about  the  said  12th  day  of  September  1820, 
until  on  or  about  the  11th  day  of  November  1821,  or  any 
part  of  the  said  period,  all  to  the  loss  and  damage  of  the 
said  pursuer ! 

Damages  laid  at  .f  500* 


No.  XL 
Magittroites  of  Perth  v.  Monereiff, 

It  being  admitted,  that  on  the  day  of  March  1819,  the 
defender  was,  by  the  Sheriff  of  the  county  of  Perth,  inter- 
dicted from  slaughtering,  or  selling  butcher  meat  elsewhere, 
within  the  Royalty  of  the  Burgh  of  Perth  there,  in  the  pub- 
lic slaughtering  and  market  place. 

It  being  also  admitted,  that  from  the     day  of        1819,  to 
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the  9th  day  of  July  1819,  the  defender  did  slaughter  and 
sell  butcher  meat  in  a  certain  shop,  on  the  north  side  of  the 
street  or  road,  leading  from  the  said  burgh  to  the  viUage  of 
Auchterarder, 

Whether  the  defender,  by  slaughtering  and  selling  as  afore- 
said, in  the  said  street,  subsequent  to  the  day  of 
March  1819,  did  slaughter  and  sell,  within  the  Royalty 
of  the  said  Burgh,  in  violation  of  the  said  interdict. 

5th  March  1831. 


No.  XII. 

Maeiensfie^  <Src.  v.  Mtxgiitrates  o/DtngwcM,  Sfc. 

It  being  admitted  that  in  a  process  of  declarator  and  da- 
mages at  the  instance  of  the  pursuers  against  the  defenders, 
Lord  Corehouse,  Ordinary,  on  the  11th  day  of  March  1828, 
pronounced  the  following  interlocutor :— -^  The  Lord,"*  &c. 

Whether,  between  the  14th  day  of  March  1828,  and  the 
19th  day  of  June  thereafter,  the  defenders,  in  violation 
of  the  interdict  granted  by  the  said  interlocutor,  wrong- 
fully fished  in  any  part  of  the  said  river,  situate  above 
the  line  delineated  on  the  plan*  in  process  as  the  march 
between  Balblair  and  Breakin  Ord,  as  specified  in  the 
above  interlocutor ! 

m  JfOy  1834. 

*  Any  such  refereooe  as  this  to  a  plan  is  now  disooaotenaoced,  and  indeed 
giren  up,  in  the  practice  of  the  Issue  Chamber.  It  has  been  found  to  be  more 
saiii&etory  to  embody  in  the  Issue  itself,  or  in  a  schedule  subjoined,  a  precise 
description  of  the  subject  of  enquiry. 

14 
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No.  XIII. 

Ho98aek  y.  C(mbe  (Jr  Co, — 14dh  May  1825. 

Whether,  on  or  about  the  10th  day  of  September  1824,  the 
defenders  did  poind,  or  cause  to  be  poinded,  for  a  debt 
alleged  to  be  due  by  Colin  Morrison,  Distiller  in  Batho, 
twenty-four  dozen  of  Port  and  Sherry  Wine,  and  four 
and  a-half  dozen  of  Port  Wine,  all  in  bottles,  the  property 
of  the  pursuer,  and  in  a  shop  No.  18,  Hanover  Street,  in 
the  City  of  Edinburgh,  and  Cellar  thereof,  to  the  loss  and 
damage  of  the  said  pursuer ! 

Or, 

Whether  the  said  Wine  was  not  the  property  of  the  pur- 
suer, but  was  the  property  of  the  said  Colin  Morrison, 
Distiller  at  Batho,  and  was  poinded  for  a  debt  alleged  to 
be  due  by  the  said  Colin  Morrison  to  the  defender! 

Damages  laid  at  ^500. 


No.  XIV. 

Mimcuit^  Sre.  v.  Oarmi,  ^e. — 14^A  Jtme  1834. 

It  being  admitted,  that  on  the  14th  day  of  June  1833, 
the  defender  poinded  certain  goods,  the  property  of  the 
pursuer, 

Whether,  on  the  said  day,  the  defender  wrongfully  sold  the 
said  goods,  or  part  thereof,  contrary  to  the  Statute,  10, 
Geo.  Ill,  c.  66j  to  the  loss,  injury,  and  damage  of  the 
pursuer  ! 

Whether  the  defender  charged  more  than  the  sum  autho- 


WRONGOUS  USE  OF  DILIGENCE.  195 

rised  by  the  said  statute,  for  exeouting  the  said  poindiiig 
and  sale,  to  the  loss,  injury,  and  damage  of  the  pursuer ! 

Damages  laid  at  J?50. 


No.  XV. 
Ymmg  ▼.  Wa^son.-^th  JvJy  1836. 

Whether,  on  or  about  the  day  of  1835,  the 

defender  wrongfully  poinded,  or  caused  to  be  poinded, 
certain  furniture,  the  property  of  the  pursuer,  in  the 
house.  No.  Bellevue  Orescent,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

Whether  the  defender  wrongfully  failed  to  give  the  pursuer 
due  and  regular  intimation  of  the  sale,  proposed  to  be 
made  of  the  furniture  poinded  as  aforesud,  to  the  loss, 
injury,  and  damage  of  the  pursuer  f 

Damages  laid  at  ^500. 


No.  XVI. 
Chrdan  t.  Eoyal  Ban/A. — IQth  June  1828. 

It  being  admitted,  that  from  the  month  of  June  1819  to 
the  month  of  January  1823,  the  pursuer  was  proprietor  of 
certain  shops  fronting  the  High  Street,  in  the  city  of 
Edinburgh, 

It  being  also  admitted,  that  an  application  was  made  by 
the  pursuer  for  liberty  to  advance  the  front  wall  of  his  said 
shops  towards  the  said  street,  and  that  the  defenders  op- 
posed the  said  application ;  and  that  the  Second  Division 
of  the  Court  of  Session,  by  an  interlocutor  dated  the  26th 
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day  of  February  1819,  diamissed  the  original  application 
for  the  pursuer,  by  which  interlocutor  the  pursuer  was  pre- 
yented  from  making  the  said  alteration, 

It  being  also  admitted,  that  on  the  4th  day  of  June,  the 
House  of  Lords  reversed  the  said  judgment,  and  that  an  in- 
terlocutor dated  the  19th  day  of  December  1826,  the  Second 
Division  of  the  Court  of  Session  found,  that  the  pursuer  had 
grounds  for  claiming  damages  prior  to  the  date  of  entering 
the  said  Appeal  to  the  House  of  Lords, 

Whether  the  defenders  wrongfully  resisted  the  said  appli- 
cation, and  from  the  month  of  June  1819  to  the  month 
of  January  1238,  or  during  any  part  of  the  said  period, 
wrongfully  prevented  the  pursuer  from  advancing  the  said 
wall  as  aforesaid,  to  the  injury  and  damage  of  the 
pursuer  I 

Damages  laid  at  ^£^2,000. 


No.  XVIL 
Watt  V.  Bhir.—llth  July  1826. 

It  being  admitted,  that  in  the  year  1808,  the  defender 
was  Stamp-master  in  Dundee,  and  General  Surveyor  of  the 
Linen  Manufacture  under  the  Board  of  Trustees,  and  that 
the  pursuer  is  a  merchant  in  the  said  town. 

It  being  also  admitted,  that  in  the  end  of  the  year  1806, 
the  pursuer  purchased  two  cargoes  of  lint  or  flax  seed, 
amounting  to  fifty-seven  lasts  or  thereby,  imported  into 
port  of  the  said  town  by  Leighton  and  Guthrie,  merchants 
there. 

Whether,  on  or  about  the  8th  day  of  March  1809,  the  de- 
fender, knowing  the  said  seed  to  be  good,  fresh,  and  fit 
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for  sowing,  did  iUegally,  wrongfully,  and  maliciously  seize, 
or  cause  the  same  to  be  seized,  and  did  apply  to  the 
Sheriff  of  Forfarshire  to  have  the  same  condenmed  as  un- 
fit for  sowing,  to  the  injury  and  damage  of  the  pursuer  i 

Whether,  in  the  month  of  October  1809,  the  defender  did 
illegally  and  maliciously  instigate  the  Board  of  Trustees 
or  their  officers,  to  make  a  second  seizure  of  the  said 
seed ;  and  Whether,  in  consequence  of  the  said  instiga- 
tion, the  said  seed  was  illegally  seized  by  the  said  officers 
in  the  month  of  1811,  to  the  injury  and  damage 

of  the  pursuer  ? 

Damages  laid  at  ^f  10,000. 


PART  VII. 


BILLS  OF  EXCHANaE  AND  PROMISSORY 

NOTES, 

zHCLUDme 

QUESTIONS  AS  TO  THE  FORGERY — ADOPTION — NEGOTIATION 
OF  BILLS  AND  PROMISSORY  NOTES,— -AND  OTHER  CIRCUM- 
STANCES, IN  RELATION  TO  THEIR  VALIDITY  AS  OPERA- 
TIVE GROUNDS  OF  DEBT. 

That  questions  of  fact  frequently  arise  in  regard  to  bills 
and  promiflsoiy-noteB,  peculiarly  fitted  for  trial  by  a  Jury, 
is  well  illustrated  by  the  subjoined  examples  of  Issues.  It 
can  scarcely  be  said,  however,  that  as  yet,  there  is  any  well 
settled  course  of  practice  in  regard  to  the  terms  and  struc- 
ture of  the  Issues  in  such  cases. 

The  general  Issu^— Whether,  under  any  particular  bill  or 
promissory-note,  the  defender  is,  or  is  not  indebted  and  resting 
owing  to  the  pursuer  in  the  sum  of  money  which  it  bears  to 
contain,  or  any  part  thereof! — ^is  of  very  simple  construction ; 
and  may  be,  in  an  enlarged  sense,  made  to  serve  the  objects 
of  the  parties  in  almost  every  case  that  can  arise  in  rela- 
tion to  bills  of  exchange  or  promissory-notes.  Under  such 
an  Issue  it  may  be  tried, — Whether  the  alleged  debtor  is, 
or  ever  was,  a  party  to  the  biU  ?— or  rather,  Whether  his 
name  has  not  been  forged ! — ^Whether, — supposing  his  name 
is  not  to  the  bill,— he  nevertheless  became  responsible  for 
its  contents,  on  the  principle  of  adoption  or  delegated 
authority  I     Whether  he  became  a  party  to  the  document 
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not  been  digoharged  by  want  of  due  negotiation  or  other- 
wise t  Or,  Whether  the  bill  was  concocted  m  such  circum- 
stances, or  for  such  a  consideration,  as  to  render  it  invalid 
and  inoperative  in  law !  AU  of  these  distinct  and  separate 
questions  might,  doubtless,  be  tried  under  the  general  Issue 
of  resting  owing— leaving  it  to  the  record  to  denote  the  real 
point  or  points  in  the  case,  and  to  circumscribe  the  parties  in 
regard  to  the  nature  and  extent  of  the  investigation  admitted 
to  probation.  But  it  has  been  abready,  ofbener  than  once, 
endeavoured  to  be  shewn,  on  the  one  hand,  that  an  Issue 
so  perfectly  general  as  to  be  in  itself  almost  unmeaning,  is 

« 

exposed  to  many  disadvantages,  while,  on  the  other  hand, 
there  are  many  and  great  advantages  in  the  Issue  being 
always  briefly,  and  in  some  measure,  indicative  of  the  real 
matter  for  trial.  In  practice  accordingly,  the  leaning  has 
been  in  favour  of  the  latter  course.* 

Some  of  the  leading  questions  which  have  occurred,  or 
which  are  most  likely  to  arise  in  connection  with  Jury 
cases,  relating  to  bills  and  notes,  may  be  shortly  noticed : — 

O&mmenets  o/pafty''s  Signature. — When  it  is  pleaded, — 
and  it  may  be  done  either  by  way  of  reduction  or  guspen- 
sion, — by  the  alleged  debtor  in  a  bill  or  promissory-note, 
that  the  name  said  to  represent  his  signature,  and  in  virtue  of 
which  he  is  proceeded  against,  is  not  truly  his  handwriting, 
but  must  either  be  a  forgery,  or  the  name  of  some  other 
party,  or  a  purely  fictitious  name,  the  matter  goes  to  a 
Jury  for  investigation  and  trial.  The  question  can  be  tried, 
as  already  observed,  under  the  general  Issue  of  ^^  not  resting 
owing,**^  as  in  Example  No.  I. ;  or,  where  the  dispute  arises 
with  the  acceptor,  or  alleged  acceptor  of  a  bill,  the  general 
Issue  may  be  adopted,  of— Whether  the  bill  is  ^^  not  the 

*  With  great  deference,  I  cannot  help  considering  the  reasoning  of  Lord 
Giief  Ck>mmi8noner  Adam  (Treatise  on  trial  by  Jury,  p.  65»  «f  seq,)  in  sup- 
port of  the  general  Issue,  as  very  far  from  being  satisfactory  or  ooDdiuiTe ;  and 
extendiqg  to  cases  for  which  they  were  not  intended,  the  remarks  of  Lord 
EldoD  in  Fife's  case. 
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acceptance/^  &c.  as  in  Example  No.  VI.  But  both  of  these 
forms  of  Issue  are  objectionable,*  in  respect  of  their  vague- 
ness and  generality.  Under  the  Issue  of  ^^not  resting 
owing,^  it  has  been  shewn  that  all  sorts  of  pleas  may  be 
insisted  in.  Under  the  Issue,  again,  of  ''  not  acceptance,^ 
various  and  inconsistent  pleas  may  abo  be  raised.  It  may 
be  meant  that  the  name  representing  the  acceptor's,  is  a 
forgery,  or  is  fictitious ;  or  the  plea  may  be  fraud  or  concus- 
sion, or  minority,  or  something  else  denoting  that  there 
never  was  any  legal  obligation. 

In  place,  therefore,  of  adopting  either  of  the  form  of  Issues 
referred  to,  it  would  seem  to  be  better  in  all  cases  turning 
simply  on  the  genuineness  of  a  name  or  signature,  to  put  the 
question,— 'Whether  the  particular  name  is  not  the  subscrip- 
tion and  proper  handwriting  of  the  defender  or  suspender,  as 
in  Example  No.  V !  This  form  of  Issue,  while  it  indicates 
the  real  nature  of  the  matter  for  investigation,  is  equally 
brief  and  distinct  as  the  general  Issue  either  of  ^^  notrest- 
ing  owing,^  or  "  not  acceptance.*" 

The  plea  of  forgery  was  negatived  by  the  verdict  of  a  Jury 
in  Heplwm,  14th  July  1817 ;  1.  M.  261.  On  the  other 
hand  it  was  found  by  a  Jury,  that  a  subscription  to  a  bill, 
was  not  the  handwriting  of  the  party,  in  Lindmy^  12th 
July  1822 ;  3.  M.  97.  The  defence  to  payment  of  a  bill, 
that  it  was  a  fictitious  document,  was  given  effect  to  by  a 
Jury  in  M'Nab,  18th  June  1821 ;  2.  M.  479.  But  where  a 
party  was  personally  cited  as  a  defender  to  an  action  in  an 
inferior  Court,  founded  on  a  BUI  apparently  subscribed  by 
him,  and  pleadings  were  lodged  by  him  in  his  name,  and 
after  being  made  aware  that  his  name  had  been  forged  by 
his  brother — allowed  decree  to  pass— he  was  not  permitted 
in  a  suspension  to  allege  forgery,  or  that  no  authorised  agent 
had  appeared  for  him ;  Provcm,  29th  June  1821 ;  1.  S.  92. 
On  the  same  principle  it  has  been  decided,  that  a  party  who 
once  admitted  his  subscription,  is  barred  from  pleading  for- 
gery afterwards.    M^Kenzie^  4th  March  1825 ;  3.  S.  614. 
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So  also  an  allegation  by  one  of  two  brothers,  ex  fade  co-ao- 
oeptors  of  a  Bill,  that  his  signature  had  been  forged  by  his 
brother,  was  held  barred,  as  he  had  received  a  charge  for 
payment,  and  acquiesced  in  it  for  a  long  time,  during  which 
his  brother  left  the  country.  Maiklem^  16th  November, 
1833 ;  12.  S.  53. 

Fraud  or  Force. — When  a  parfcy"*s  signature  to  a  Bill  or 
promissory  note  is  admitted,  it  is,  in  the  general  case,  incom- 
petent for  him  to  support  a  defence  or  objection  to  payment, 
except  by  the  writ  or  oath  of  the  holder.  An  exception, 
however,  is  made  from  this  rule,  where  either  fraud  or  force 
is  duly  alleged  :  and  such  questions  are  now  usually  sent  to 
a  Jury  for  trial.  Nos.  VIII.  IX.  and  X.  of  the  subjoined 
Issues,  are  examples  of  this  description. 

To  enable  a  party  to  get  into  a  case  of  fraud  or  force,  it 
would  rather  appear  that  he  must  bring  a  reduction,  such 
pleas  not  being  competent  ope  exceptionis ;  although  it  may 
also  be  necessary  at  the  sametime  to  suspend,  in  order  to  stay 
the  execution  of  diligence,  as  in  the  case  of  Campbell^  24th 
January  1822 ;  1.  S.  266.  An  allegation,  that  a  Bill  had 
been  obtained  by  concussion,  was  held  refuted  by  a  partial 
unconstrained  payment,  before  the  BiU  fell  due.  ThomBon^ 
23d  January  1829  :  7.  S.  305. 

Adoption  of  or  atUhority  to  grant  BUh, — ^A  party,  although 
his  own  proper  handwriting  should  not  be  on  a  Bill  or  pro- 
missory note,  may  nevertheless  be  liable  for  the  contents  of 
it,  in  respect  of  his  having  adopted  it  as  his  obligation,  or  in 
respect  of  his  having  authorised  another  to  adhibit  his  name 
to  it.  Thus  where  forgery  was  pleaded  in  defence  against 
a  Summons  for  payment  of  two  Bills  specially  libelled  on, 
it  was  held  competent  to  prove  that  the  Bills  were  delivered 
by  the  party  himself  as  genuine,  and  this  was  sufficient  to 
entitle  the  pursuer  to  decree.      Miller^  22d  January  1831 ; 
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9.  S.  328.  See  aJ«o  the  cases  of  PrawM,  M'Kmme,  and 
Maiilm,  noticed  above,  under  "  Genuineness  of  party's  sig- 
natures.^ 

No.  XIII.  of  the  subjoined  Forms,  is  an  example  of  an 
Issue  founded  on  the  principle  of  adoption ;  and  No.  XIV. 
is  an  example  of  an  Issue,  where  the  alleged  debtor^s  liability 
was  maintained  on  the  ground  of  his  having  authorised  his 
name  to  be  adhibited  to  the  Bill. 

CanrideraHM  gwen  far  StB.— Although  in  general,  the 
question,  of  what  consideration  was  given  for  a  Bill  or  Note, 
cannot  be  made  the  subject  of  enquiry  before  a  Jury, — yet 
there  are  special  cases  when  such  a  course  is  both  competent 
and  advisable :-— For  example,  when  the  allegation  or  plea 
against  payment  is,  that  the  Bill  was  granted  6b  twrp&m 
caman^  eras  a  donatio  mortii  eauta^  as  would  appear  to  have 
been  the  case  in  examples,  Nos.  XV.  and  XVI. ;  or  .the 
enquiry  might  involve  the  question,  whether  the   docu- 
ment had  been  given  for  money  lost  at  play — it  having 
been  held  that  such  a  Bill  is  bad,  even]* Jn  the  hands  of  an 
onerous  bona  fide  indorsee.      Laidlaw^  9th  June  1801 ; 
Hume  4s5.     Or,  the  question  might  be  raised,  whether  a  ffill 
was  granted  as  a  bribe  or  inducement  to  frustrate  the  ends 
of  justice  in  a  matter  of  crime,  as  in  the  case  of  Kmrnecfy^  7th 
February  1823 ;  2.  S.  192 ;  where  a  Billjof  ^Suspension  of 
a  charge  by  an  indorsee,  was  passed,  it^appearing  that  the 
Bill  had  been  accepted  to  induce  the  drawer  not  to  prosecute 
a  charge  of  theft  against  the  acceptor,  but  who  was  tried  and 
committed,  and  the  Bill  had  been  produced  on  the  trial,  and 
the  indorsation  was  posterior  to  it.     Or  the  defence,  that  a 
Bill  was  granted  as  payment  of  the  wages  of  prostitution, 
might  bepleaded,  and  sent  to  a  Jury.  i7amifto»,3d  Junel823 ; 
2.  S.  356.   In  the  most  of  these  cases,  it  would  appear  to  have 
been  unnecessary  to  go  into  any  investigation  before  a  Jury, 
— ^the  matter  of  fact  being  either  admitted,  or  made  out 
through  concussion,  or  fraud!    Whether  his  liability  has 
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oiherwiae, — ^but  where  relevant  allegationfl  are  made,  and 
an  inyecrtigation  becomes  requisite  in  such  cases,  a  trial  by 
Jury  is  the  course  which  would  likely  be  adopted. 

NegiiitioAiim  of  BUls  and  Nok$. — Questions  of  this  descrip- 
tion may  resolve  into  matters  of  disputed  fact,  well  adapted 
for  the  determination  of  a  Jury.  Nos.  XIX  Mid  XX  of 
the  subjoined  Issues  are  forms  applicable  to  such  cases. 
Accordingly,  where  the  disputed  allegations  were,  that  the 
indorsee  of  a  Bill  had  sent  an  intimation  through  the  post- 
office,  addressed  to  a  party,  who  signed  per  procuration  of 
the  drawer,  of  the  dishonour  of  the  bill,  and  that  the  drawer 
had  at  all  events  waived  the  effect  of  non  intimation  by  sub- 
sequent acts,  the  case  was  remitted  to  a  Jury.  Mfurra^ 
amd  Son,  2d  July  1824 ;  3.  S.  202.  The  question  again,— 
Whether  the  dishonour  of  a  bill  had  been  duly  intimated ! 
has  been  tried  by  a  Jury,  under  the  Issue— ^^  Whether  the 
defender  is  indebted  and  resting  owing  to  the  pursuer  in  the 
sum  of  £50,  with  interest,  in  the  promissory  note.  No.  9  of 
process,  bearing  to  be  granted  by  John  Milne,  baker  in 
GalashielB,  on  which  the  defender'^s  name  appears  as  in- 
dorser,  dated  6th  February  1837^  and  to  be  payable  two 
months  after  date  T  Thomson,  13th  July  1838 ;  M'F.'s  J. 
B.85. 

On  whom  rests  tie  Onus  Probcmdi  f — Whether  the  alleged 
debtor  in  a  Bill  or  Note  should  stand  as  the  pursuer  in  the 
Issue,  and  so  undertake  the  onus  of  establishing  his  non- 
liability,  depends  on  circumstances. 

Where  the  alleged  debtor  admits  his  signature  to  a  bill 
or  promissory  note,  but  pleads  fio^liability,  in  respect  of 
having  been  concussed  or  deceived  into  becoming  a  party  to 
it,  the  onus  will  lie  on  him,  and  he  must  stand  as  pursuer  in 
the  Issue — ^the  prima  fade  case  and  presumption  of  law 
being  against  him.  No.  IX  of  the  subjoined  Issues  is  an 
example  in  point. 
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The  same  rule  generaUy  applies,  (as  may  be  observed  from 
the  examples  Nos.  V  and  VI),  even  in  those  cases  where  the 
alleged  debtor^s  name  is  apparently  adhibited  to  the  docu- 
ment, although  in  place  of  being  admitted,  it  is  challenged 
as  a  forgery, — ^bills  and  promissory  notes  being,  by  the  law 
of  Scotland,  probative  in  themselves,  and  entitled  to  receive 
effect  as  such,  till  the  contrary  has  been  shewn. 

But  where  liability  is  attempted  to  be  fixed  on  the  alleged 
debtor,  in  respect  of  his  having  adopted  the  bill,  or  become 
otherwise  responsible  for  it,  in  circumstances  collateral  or 
extrinsic  of  the  document  itself,  the  creditor,  or  party  in- 
sisting for  payment,  must  undertake  the  oniw,  as  in  examples 
Nos.  XIII  and  XIV. 

The  distinction,  as  now  adverted  to,  in  regard  to  the  onm 
probandi^  was  well  illustrated  in  the  case  of  Bathbane^  18ih 
March  1833 ;  U.S.  574.  Two  questions  having,  in  that 
case,  been  raised — (1.)  Whether  the  acceptor's  signature 
was  genuine  f  and  (2.)  Whether,  though  it  were  not,  he  had 
not  adopted  the  bill!  and  these  being  combined  in  one 
Issue,  on  which  the  acceptor  stood  as  pursuer,  it  was  ob- 
served by  the  Court,  that  there  should  have  been  a  separate 
Issue  as  to  the  adoption,  in  which  he  should  have  stood  as 
defender. 

Although  the  general  rule  of  law,  as  weU  as  the  practice, 
is  undoubted,  that  in  Scotland  (differing  in  this  respect 
from  the  law  and  practice  of  England),  a  Bill  or  Note  is  pro- 
bative in  all  respects,  both  as  to  the  genuiness  of  the  date 
and  of  the  signature,  till  it  be  found  that  they  are  not 
genuine,  yet  the  hardship  of  such  a  rule  must  in  many  cases 
be  very  great ;  so  much  so,  that  probably  the  rule  would 
not  be  given  effect  to  in  any  case  involving  specialties  ope- 
rating against  it.  Lord  Moncreiff  in  a  late  case— an  Ad- 
vocation touching  a  bill  from  the  Sheriff-court  of  Glasgow — 
took  occasion  to  express  his  opinion  on  the  subject  thus  : — 
"  The  Sheriff  (Depute),  by  his  first  interlocutor,  returning 
to  that  of  the  Sheriff-Substitute,  laid  the  onus  on  the  pur- 


AND  PROMISSORY  NOTES.  205 

suer  of  the  action,  as  the  party  founding  on  an  instrument 
no  way  authenticated,  except  by  a  subscription  aJleged  to  be 
that  of  the  apparent  obligant,  the  body  of  it  being  in  the 
hand  of  the  author  of  the  party  founding  on  it  as  creditor. 
There  seems  to  be  much  reason  in  this ;  and  though  it  has 
not  always  been  observed,  and  might,  if  not  cautiously  ad- 
ministered, be  liable  to  abuse,  the  Lord  Ordinary  thinks, 
and  has  long  thought,  that  it  is,  in  many  cases,  the  just 
principle.  For  to  put  a  man  to  prove  the  negative^  that 
certain  words  or  letters  are  not  his  writing,  merely  because 
another  has  impudently  put  the  paper  in  circulation,  when 
there  is  no  statutory  attestation,  and  no  evidence  whatever 
^of  his  having  written  it  is  offered,  has  always  seemed  to 
him  to  be  a  system  which,  in  many  situations,  must  be  cal- 
culated to  expose  innocent  parties  to  the  skilful  machinations 
of  sharpers.^  The  case  having  turned,  however,  on  another 
point,  no  authoritative  judgment  was  given  on  the  matter 
thus  broached  by  Lord  Moncrieff,  as  Ordinary. — Macdanald^ 
9th  March  1839  ;  1.  D.  706. 

As  the  general  rule  is,  that  the  burden  of  proving  lies  on 
the  party  suing  for  recourse,  so  it  was  laid  on  the  chargers 
and  holders  of  the  Bill  in  the  case  of  Thomson^  13th  July 
1838 ;  MT;s  J.  R.  85. 


EXAMPLES. 


No.  L 


Andenon  v.  Cafxtkner^  Sfc, — 2Qih  JcmwMy  1826. 

It  being  admitted,  that  the  pursuer,  William  Anderson, 
subscribed  the  promissory-note.  No.  3  of  Process,  dated  the 
4th  day  of  December  1819,  for  the  sum  of  <f  25, 

Whether  the  pursuer,  William  Anderson,  is  not  indebted 
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and  is  not  resting-owing  to  the  charger,  William  Ander- 
son, under  the  said  promissory-note,  in  the  said  sum  of 
£25^  contained  in  the  said  promissory-note  \ 


No.  II. 

CaehrwfM  v.  Jf' ObiffMy,— 29^A  JaiMMry  1890. 

Whether,  under  the  bills,  or  any  of  them,  in  the  schedule 
hereto  annexed,  the  pursuer,  Bobert  Gochrane,  is  not  in- 
debted, and  is  not  resting-owing  to  the  defender  in  the 
sum  or  sums  of  money  contained  in  the  said  Bills,  or  any 
of  them! 


No.  III. 

Kvag  v.  Cmchhn,—12th  Decmi&r  1839. 

It  being  admitted  that  the  pursuer  indorsed  his  name  on 
the  promissory-note  for  if  300,  dated  9th  December  1828, 
No.  10  of  Process, 

Whether  the  pursuer  is  not  indebted  and  resting-owing  to 
the  defender  in  the  said  sum  contained  in  the  said  note ! 


WelcAy  Sfc.  V.  Yaunffy — 29th  Jtmuary  1840. 

Whether  the  defender  is  indebted  and  resting-owing  to  the 
pursuer  in  all  or  any  part  of  the  sum  or  sums  of  money, 
with  interest  thereon,  contained  in  the  three  bills  of  ex- 
change, Nos.  5,  6,  and  7  of  process,  bearing  to  be  accepted 
by  the  defender,  and  to  be  dated  Mayence,  two  of  them 
on  the  1st,  and  the  other  on  the  3d  day  of  August  1837 ! 
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No.  IV. 
Amai  v.  Onikamy  ^c. — Igi  June  18S7. 

It  being  admitted,  that  on  the  10th  day  of  October  1826, 
certain  individuab,  members  of  a  congregation  in  connec- 
tion with  the  body  of  Dissenters  denominated  Belief,  feued 
a  certain  portion  of  ground  for  the  purpose  of  erecting  a 
chapel  and  other  buildings  in  Brighton  Street,  Edinburgh, 
in  terms  of  a  feu-disposition  dated  the  10th  day  of  October 
1826, 

It  being  also  admitted,  that  the  pursuer  is  executor  of 
the  said  James  Amot,  and  in  right  of  the  promissory-notes 
after  mentioned. 

Whether  on  or  about  the  5th  day  of  December  1830,  the 
managers  of  the  said  congregation,  or  any  of  them,  grant* 
ed  to  the  late  James  Amot,  the  promissory-note.  No.  3 
of  process,  for  the  sum  of  ^200,  and  on  or  about  the 
6th  day  of  June  1831,  the  other  promissory-note.  No.  4 
of  process,  for  ^150,  or  either  of  them  ! 

Whether  the  defenders,  or  any  of  them,  are  conjunctiy  and 
severally  indebted  and  resting^owing  to  the  pursuer  in 
the  sums  contained  in  the  said  promissory-notes,  or  either 
of  them,  or  any  part  thereof,  with  interest  thereon! 


No.  V. 


Neiiian  v.  Murriion. 


Whether  in  the  Bill,  No.  of  process,  dated  the  23d  of 
February  1842,  and  bearing  to  be  drawn  by  William 
Robertson  upon,  and  accepted  by  ^*  Bobt.  Neilson,^  adhi- 


208  AND  PROMISSORY  NOTES. 


bited  to  the  said  Bill  as  the  acceptor  thereof,  is  not  the 
subscription  and  proper  handwriting  of  the  suspender! 


No.  VI. 

Tolmie  v.  Dallas^ — 4^h  June  1830. 

Whether  the  Bill  of  Exchange  in  the  Schedule  hereunto  an- 
nexed, is  not  the  acceptance  of  the  pursuer  John  Tolmie, 
Esq.  residing  in  Uiginislo  by  Dunvegan  I 


No.  VII. 
Paterson  v.  Montrose  Bank. — let  July  1830. 

Whether  the  Bills  of  Exchange  or  Promissory  Notes  in  the 
Schedule  hereunto  annexed,  were  not,  or  any  of  them  was 
not,  indorsed  by  the  pursuer,  David  Paterson,  Merchant 
in  Nether  tenements  of  Brechin  ? 

Or, 

Whether  the  pursuer  is  indebted  and  resting-owing  to  the 
defender  in  all  or  any  part  of  the  sum  or  sums  of  money, 
contained  in  the  said  Bills  of  Exchange  or  Promissory 
Notes? 

No.  VIII. 

Armstrong  v.  Leith  Bank. — 7th  March  1833. 

Whether  the  late  Thomas  Armstrong  was  induced,  by  the 
false  and  fraudulent  representations,  or  concealment  of  the 
defenders,  or  any  of  them,  to  grant  the  Bill  of  Exchange, 
No.  9  of  process,  dated  the  3d  day  of  October  1826,  for 
the  sum  of  <£'1,500  sterling! 
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Whether,  on  or  about  the  11th  day  of  July,  and  21st  day 
of  August  1827,  the  defenders  wrongfuUy  exacted  and 
received  from  the  pursuer  the  sum  of  ^1,500,  and  «f  19, 
14b.  6d.  or  any  part  thereof,  as  payment  of  the  said  bill, 
with  interest ;  and  Whether  the  defenders  are  indebted 
and  resting  owing  to  the  pursuer  in  the  sum  wrongfully 
exacted  as  aforesaid  i 


No.  IX. 
Greig  v.  Milnr^l6th  Januaty  1838. 

It  being  admitted  that  the  defender,  David  Miln,  during 
the  year  1835,  was  cashier  of  the  said  Dundee  Union  Bank, 
and  that  Messrs.  Guthrie  are  and  were  agents  of  the  said 
Bank  at  Brechin ; 

It  being  also  admitted,  that  on  or  about  the  17th  or  18th 
September  1835,  the  pursuer  wrote  his  name  as  indorser  on 
the  bill  of  exchange  for  ^150,  No.  10  of  process, 

Whether,  by  fraudulent  misrepresentation,  or  fraudulent 
concealment,  the  said  Messrs.  Guthrie  induced  the  pur- 
suer to  indorse  the  said  bill  { 


No.  X. 

M'Nab,  Src  V.  2V(/»r.-.iaA  May  1821. 

Whether  the  biU  in  process,  dated  20th  May  1819,  for 
£66j  12s.,  purporting  to  be  drawn  by  Joseph  Johnstone, 
and  to  be  accepted  by  John  Campbell,  Preses  of  the  So- 
ciety of  Grocers  and  Spirit-dealers  at  Dairy,  in  the  county 
of  Ayr,  which  bill  is  admitted  by  the  defender  to  have 
been  the  value  given  by  the  said  Joseph  Johnstone  to  the 

15 
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piirsuen,  in  retam  for  the  bill  oharged  on,  was  a  fictitious 
and  false  document,  in  respect  there  was  no  such  person 
as  John  GampbeU,  the  supposed  acceptor,  and  no  such 
company  as  the  Society  of  Grocers  and  Spirit-dealers  at 
Dairy  aforesaid ! 

Whether,  at  the  time  the  pursuers  received  the  said  bill, 
dated  the  20th  May  1819,  the  defender  represented  to 
them,  that  the  said  bill  was  a  good  and  su£Bicient,  or 
genuine  document ! 

Whether,  at  the  time  the  pursuers  received  the  said  bill, 
dated  the  20th  May  1819,  the  defenders  knew  or  believed 
that  the  said  bUl  was  a  false  and  fictitious  document! 


No.  XL 
Berry,  ^c.  v.  Balfimr,  <$-<?.— 21«^  Jum  1822. 

Whether  the  bill  in  process,  dated  11th  January  1819,  for 
the  sum  of  ^385  :  18  : 1,  drawn  by  the  pursuers,  and  ac- 
cepted by  Alexander  Elder  and  Company,  was  not  pro- 
tested for  non-payment,  on  the  14th  day  of  April  1819, 
by  James  Lundin  Oooper,  notary-pubHc  in  Kirkaldy,  in 
the  usual  place  of  business  of  the  said  Elder  and  Company, 
at  Kirkaldy,  or  in  the  personal  presence  of  George  Elder, 
a  partner  of  the  said  Company,  and  in  presence  of  Thomas 
Meldrum  and  Bobert  Beatson,  both  writers  in  Kirkaldy ! 

Or, 

Whether,  on  the  said  14th  April,  the  said  biU  was  protested 
for  payment,  at  the  usual  place  of  business  of  the  said 
Elder  and  Company,  by  James  Moyes,  clerk  to  James 
Balfour,  agent  at  Kirkaldy  for  the  Commercial  Bank,  the 
holder  of  said  biU, — and  whether  the  said  bill  was  noted 
as  protested  by  the  said  Cooper  at  Kirkaldy  the  same 
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day.  And  Whether,  by  the  usual  practice,  a  bill  is  held 
duly  protested,  when  it  is  presented  for  payment  on  the 
last  day  of  grace  by  a  person  authorised  by  the  holder, 
and,  upon  non-payment,  is  noted  by  a  notary  as  protest- 
ed upon  the  same  day  on  which  it  was  presented  for  pay- 
ment? 


No.  XXL 

Beveridge  v.  Scotty-^th  Juke  1822. 

WTiether  the  bill  in  process,  dated  February  25,  1817,  for 
jPIOO,  bearing  to  be  drawn  by  John  Scott,  addressed  to 
Mr.  John  Beveridge,  town-treasurer,  Auchtermuchty,  and 
accepted  by  the  said  John  Beveridge,  and  indorsed  by 
the  said  John  Scott  to  Thomas  Adamson,  was  ac- 
cepted by  the  said  John  Beveridge  solely  in  his  capacity 
of  treasurer  of  Auchtermuchty  aforesaid,  or  by  the  said 
John  Beveridge,  as  an  individual,  for  which  he  was  to  be 
personaUy  liable ! 

Whether  the  bill  aforesaid  was  accepted  by  the  said  John 
Beveridge  merely  as  an  accommodation  bill,  for  which  no 
value  was  paid,  for  behoof  of  the  Mason  Lodge  of  St. 
Cyre,  of  which  the  aforesaid  John  Scott  was  then  box- 
master;— -or,  Whether  the  said  bill  was  accepted  for 
value,  or  in  part  payment  of  a  debt  admitted  to  have 
been  previously  due  by  the  Town  of  Auchtermuchty  to 
the  said  Mason  Lodge  of  St.  Cyre  t 

Whether  diligence  was  raised  upon  the  said  bill  on  or  about 
the  26th  day  of  August  1817,  in  the  name,  and  at  the 
instance  of  the  aforesaid  John  Scott,  upon  which  the  pur- 
suer, by  directions  and  orders  of  the  defenders,  John 
Williamson  junior,  James  Bonthom,  David  Chalmers, 
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Jamefl  Stewart,  Alexander  SimpBon,  JameB  Dempster, 
James  Weddell,  and  John  Black,  all  and  each,  or  one  or 
other  of  them,  was  apprehended  at  Auchtermuchty  afore- 
said, on  or  about  the  13th  day  of  April  1818,  by  George 
Coll,  messenger  in  Falkland,  and  detained  for  a  time  in 
the  custody  of  the  said  Greorge  GoU,  a  prisoner,  to  the 
damage  and  injury  of  the  said  pursuer  i 

Whether,  on  the  6th  day  of  May,  in  the  year  aforesaid,  upon 
the  diligence  raised  as  aforesaid,  and  by  the  directions  and 
orders  of  the  defenders  as  aforesaid,  the  pursuer  was 
again  apprehended  at  Auchtermuchty,  or  the  neighbour- 
hood thereof,  by  the  said  George  Cole,  and  detained  a 
prisoner,  to  the  damage  and  injury  of  the  said  piursuer! 

Whether,  on  the  7th  day  of  May,  in  the  year  aforesaid,  upon 
the  diligence  raised  as  aforesaid,  and  by  the  directions 
and  orders  of  the  defenders  as  aforesaid,  the  pursuer  was 
again  apprehended  at  Auchtermuchty,  or  the  neighbour- 
hood thereof,  by  the  said  George  Coll,  and  was  detained 
a  prisoner,  to  the  damage  and  injury  of  the  said  pursuer! 

Whether,  upon  the  8th  day  of  May,  in  the  year  aforesaid, 
and  upon  the  diligence  raised  as  aforesaid,  and  by  the 
orders  and  directions  of  the  defenders  as  aforesaid,  the 
pursuer  was  again  apprehended  on  his  way  to  Edinburgh, 
about  six  miles  from  Auchtermuchty  aforesaid,  by  the 
said  George  Coll,  and  taken  a  prisoner  to  the  jail  of  the 
said  place,  and  there  detained  till  the  28th  day  of  May 
aforesaid,  to  the  damage  and  injury  of  the  said  pursuer ! 

Damages  laid  at  if  500. 
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No.  XIII. 

Hay  v.  B<^d^ — 2d  Jwm  1821. 

Whether  at  Perth,  m  the  house  or  shop  of  Andrew  MiUar, 
on  or  about  the  3d  day  of  August  1820,  the  suspender 
Boyd,  acknowledged  his  having  accepted  the  bill  in  pro- 
cess, purporting  to  be  drawn  by  William  Boyd,  and  ac- 
cepted by  the  said  Thomas  Boyd,  for  ^100,  bearing  date 
24th  January  1820;  or  Whether  the  said  suspender 
agreed  to  pay  the  said  bill  to  the  charger ! 


No.  XIV. 

Oray  and  Co.  v.  Bobertson^'^'^  July  1834. 

Whether,  on  or  about  the  21st  day  of  May  1832,  the 
defender  authorised  his  son  Robertson  to  sub- 

scribe his,  the  defender's  name,  as  acceptor  to  the  bill  of 
exchange.  No.  5  of  process,  for  the  sum  of  ^36  sterling, 
and  is  indebted,  and  resting  owing  to  the  pursuer  in  the 
said  sum  ? 


No.  XV. 

Campbdl  cmd  Cinnpany  v.  JToy, — 17th  May  1833. 

Whether  the  defender  is  indebted  and  resting  owing  to  the 
pursuer  in  the  sum  of  <£27,  9s.  5d.  or  any  part  thereof, 
with  interest  thereon,  as  the  balance  of  a  bill  of  exchange 
for  the  sum  of  ^30,  dated  19th  January  1828,  granted 
by  the  defender  to  the  pursuer ! 
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Or, 
Whether  the  defender  granted  the  said  bill  as  the  con- 
sideration for  the  pursuers  desisting  from  a  criminal  pro- 
secution against  the  son  of  the  defender ! 

Whether  the  defender  was  induced  by  the  false  represen- 
tation of  the  pursuers,  as  to  the  conduct  of  his,  the  de- 
fender's son,  to  grant  the  said  bill ! 


No.  XVI. 
Thornton  or  Tmmg  v.  Grant  w  Yowng^ — \%(k  February  1828. 

It  being  admitted,  that  the  pursuer  is  the  widow,  and  the 
defender  the  executor,  of  the  late  William  Young,  wright 
in  Hamilton; 

It  being  also  admitted,  that  the  bill  or  document  in  pro- 
cess, for  the  sum  of  £52^  10s.,  dated  Hamilton,  November 
10,  1820,  was  drawn  by  the  said  William  Young  upon, 
and  accepted  by  Thomas  Selkirk,  sawer,  and  William  Sel- 
kirk, grocer,  Hamilton, 

Whether  the  said  bill  or  document  was  indorsed  by  the  said 
William  Young,  and  dehvered  by  him  to  the  pursuer  as  a 
donation  mortis  causa  9 


No.  XVII. 

Turner  y,  Bcmk  of  Scotland^ — 14dh  February  1834. 

Whether  the  name,  James  Turner,  indorsed  on  all  or  any 
of  the  said  bills  and  promissory  notes  in  the  schedule 
hereunto  annexed,  is  not  the  true  and  genuine  subscrip- 


AND  PROMISSORY  NOTES.  215 

tion  and  proper  handwriting  of    the  pursuer,   James 
Turner! 

Or, 
Whether,  under  the  said  bills  and  promissory  notes,  or  any 
of  them,  the  pursuer,  James  Turner,  is  indebted  and 
resting  owing  to  the  defender,  as  treasurer  of  the  Bank 
of  Scotland,  in  all,  or  any  of  the  sum  or  sums  of  money 
contained  in  all,  or  any  of  the  said  bills  and  promissory 
notes,  and  interest  thereon  i 


No.  XVIII. 
Morrison  v.  Murray^ — 2d  February  1828. 

It  being  admitted,  that  on  the  27th  day  of  June  1824, 
John  Aitchison,  farmer  in  Duncanlaw,  was  due  to  the  pur- 
suer, Morrison,  the  sum  of  ^300,  contained  in  a  promissory 
note,  dated  the  24th  day  of  April  1824 ; 

It  being  also  admitted,  that  on  the  21st  day  of  August 
1824,  the  defender,  John  Murray,  was  due  to  the  said  pur- 
suer the  sum  of  ^170  sterling,  contained  in  a  bill  dated 
the  27th  day  of  March  1824,  drawn  by  the  said  John  Mur- 
ray, defender,  and  accepted  by  James  Dickson,  butcher  in 
Dunse; 

It  being  also  admitted,  that  to  account  of  both,  or  one  or 
other  of  the  said  bills,  there  was  paid  to  the  pursuer  the 
following  sums,  viz.  on  the  3d  day  of  July  1824  the  sum  of 
^150  sterling,  on  the  17th  day  of  the  said  month  the  sum 
of  ^100  sterling,  on  the  7th  day  of  August  1824  the  sum 
of  ^49,  Os.  8d.  sterling,  and  on  the  21st  day  of  August 
1824  the  sum  of  <£70  sterling, 

Whether,  on  the  said  3d  day  of  July  1834,  there  was  paid 
to  the  pursuer,  to  account  of  the  said  bill  and  promissory 
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note,  the  sum  of  .f  250  sterling,  being  J^IOO,  along  with 
and  in  addition  to  the  aforesaid  sum  of  «£^150  sterling ! 


No.  XIX. 
Stratkeam  v.  BtOt&r.'-^th  June  1833. 

It  being  admitted,  that  on  the         day  of  the 

pursuer  indorsed  to  the  defender  a  bill  of  exchange  for  the 
sum  of  ^96,  18s.  dated  9th  July  1817,  drawn  by  William 
Baxter,  and  accepted  by  James  Anderson,  at  Cleaves,  Wil- 
liam Anderson,  at  Bumside,  and  Charles  Listen,  sometime 
at  Kinloch ; 

It  being  found  by  an  Interlocutor  of  the  Lord  Ordinary, 
dated  the  9th  day  of  March  1832,  now  final,  that  the  defen- 
der agreed  to  accept  cf  a  composition  on  the  sum  contained 
in  the  said  bill  from  the  said  WiUiam  Baxter  and  the  said 
James  Anderson,  by  which  they  were  discharged,  and  the 
recourse  of  the  pursuer  against  the  said  William  Baxter 
and  James  Anderson  as  prior  obligants  on  the  said  bill, 
was  discharged ; 

It  being  also  admitted,  that  by  virtue  of  letters  of  homing, 
raised  on  the  said  bill,  the  defender  poinded  the  goods  of 
the  pursuer,  and  sold  them  for  the  sum  of  .£^40 :  4 : 2, 

Whether,  in  consequence  of  the  pursuer  being  deprived  of 
his  recourse  as  aforesaid  against  the  said  prior  obligants 
in  the  said  bill,  the  defender  is  indebted  and  resting 
owing  to  the  pursuer  in  the  said  sum  of  ^40 :  4 : 2,  or 
any  part  thereof,  with  interest  thereon  i 

Or, 

Whether  the  pursuer  consented  or  agreed  to  the  defender'^s 
acceptance  of  the  said  composition,  whereby  the  prior 
obligants  were  discharged  as  aforesaid,  or  afterwards 
acquiesced  in  the  same  ! 
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XX. 

SmM  v.  North  of  Scotland  Banking  Company^'^ 

12tA  November  1839. 

It  being  admitted,  that  the  defender  is  Manager  of  the 
North  of  Scotland  Banking  Company,  and  that,  on  or  about 
the  21st  day  of  August  1837,  the  pursuer  discounted  at  the 
office  of  the  said  Bank  at  Peterhead,  the  bill  of  exchange 
for  ^300  dated  21st  August  1837,  No.  4  of  process,  payable 
on  the  11th  and  14th  November  1837,  and  that  the  bill  was 
protested  on  the  said  14th  day  of  November  1837 ; 

Whether,  on'or  about  the  said  14th  day  of  November  1837, 
the  defender  wrongfully  protested  the  said  bill,  or  wrong- 
fully caused  the  same  to  be  protested  for  non-payment,  to 
the  loss,  injury,  and  damage  of  the  pursuer ! 

Whether,  after  the  said  bill  was  protested  for  non-payment 
as  aforesaid,  the  defender  wrongfully  failed  to  intimate  to 
the  pursuer  the  dishonour  of  the  same,  to  the  loss,  injury, 
and  damage  of  the  pursuer! 


PART  VIIL 
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QUESTIONS  RELATING  TO  THE  CONSTITmON  OF  THE  CON- 
TBJkCT  OF  LEASE — IDENTITY,  BOUNDABIES,  AND  KTTKNT 
OF  SUEJECT  OP  LEASE — FRAUD,  ERROR,  AND  MintEPRB- 
SENTATION  IN  THE  CONCOCTION  OF  A  LEASE — ^MISLABOUR- 
INO  OR  MISMANAGEMENT  BY  THE  TENANT — MELIORATION 
AND  REPAIRS — THE  OBLIGATIONS  OR  WARRANDICE  OF 
THE  LANDLORD — FAILURE  TO  GIVE  OR  TO  TAKE  POS- 
SESSION OF  SUBJECT  OF  LEASE — NUISANCE  OR  IMPRO- 
PER USE  OF  SUBJECT  LET — INVERSION  OF  POSSESSION — 
WRONGOUS  USE  BY  THE  LANDLORD  OF  SEQUESTRATION 
AND  OTHER  DILIGENCE — AND,  LANDLORD'S  RIGHT  OF 
HYPOTHEC. 

Comtitutian  of  the  Contract  of  Lease. — Although  a  lease- 
being  generally  matter  of  special  written  contract — cannot 
often  present  a  proper  Jury  question  in  regard  to  its  consti- 
tution, yet  there  are  instances  and  occasions,  when  such  a 
mode  of  investigation  may  be  both  competent  and  advisable. 
Where,  for  example,  the  contract  is  only  for  a  year — ^writ- 
ing being  unnecessary — a  dispute  may,  and  does  frequently 
arise,  as  to  its  true  nature  and  terms,  which,  like  any  other 
contested  matter  of  fact  depending  on  parole  testimony,  can 
be  most  suitably  determined  by  a  Jury. 

Although  none  of  the  subjoined  examples  are  precisely  in 
point,  the  manner  in  which  an  issue  for  ascertaining  the 
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natture  and  terms  of  a  bargain  or  oontract  of  lease,  ought 
to  be  framed,  can  be  readily  coUected  from  several  of  them. 

Operation  of  rei  ifUervenitu  upon  a  verbal  or  in/ormal 
{mm.— The  principle  of  rei  interventus,  as  bearing  on  the  con- 
tract of  lease,  is  obviously  one  which  must  frequently  give 
rise  to  a  trial  by  Jury. 

Whether  there  has  been  any  rei  iniervenius^  or  whether  the 
acts  and  conduct  of  a  party  are  sufficient  to  support  such  a 
principle,  is  a  question  which  may  depend  upon  a  great  variety 
of  facts  and  circumstances — such  as  possession  having  been 
taken,  rents  paid,  entries  made  in  books,  or  any  other  act 
indicative  of  the  real  object  and  understanding  of  the  con- 
tracting parties.  The  case  of  Cairns,  18th  June  1833,  11. 
S.  737 — ^involving  the  question,  whether  the  possession  of  a 
tenant  was  referable  to  certain  informal  writings — although 
determined  by  the  Court  on  the  facts  and  circumstances,  as 
admitted  by  the  parties,  or  proved  by  their  productions,  is 
plainly  one  of  a  Jury  complexion,  and  would  probably,  in 
more  recent  years,  have  been  so  dealt  with. 

Identity ,  Boundaries,  and  Extent  of  suhjeet  of  Lease j— 
Iifotwithstanding  that  a  contract  of  lease  has  been  reduced 
to  writing,  and  is  in  all  respects  regular  and  formal,  a  dis- 
pute may— in  consequence  of  the  generality  of  the  descrip- 
tion— arise  in  regard  to  the  precise  boundaries  or  extent  of 
the  subjects  let,  or  even  in  regard  to  the  identity, alto- 
gether. For  example,  where  the  subject  of  the  contract  is 
referred  to,  simply  as  that  which  had  been  previously  pos- 
sessed by  another  person,  the  identity,  boundaries,  and  ex- 
tent of  such  previous  possession,  may  all  be  made  such  mat* 
ter  of  controversy,  as  can  only  be  settled  after  investigation 
and  proof. 

For  the  leading  principles  which  bear  on  questions  of 
this  description,  and  which  may  be  brought — ^in  some  degree 
at  least — ^under  discussion  in  the  preparation  of  the  Issues, 
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as  matter  of  law  and  rdevancy,  reference  is  made  to  the  re- 
cent case  of  Hardiey  12th  November  1842,  5  D.  64.  In 
this  case  a  farm,  which  in  the  lease  was  said  to  contain  cer- 
tain fields  specified  by  name,  and  to  extend  to  a  certain 
measurement  ^^  or  thereby,^  was  let  to  a  tenant,  as  it  should 
be  delivered  to  him  at  his  entry,  and  the  measurement  was 
declared  not  to  be  warranted,  the  lands  being  let  in  slump  : 
The  tenant  having  possessed  the  lands  as  delivered  to  him 
for  several  years  without  objection,  it  was  held  that  he 
was  not  entitled  to  claim,  in  addition,  as  part  of  the  sub- 
jects let,  a  small  enclosure  at  the  end  of  one  of  the  fields, 
which  he  alleged  to  be  necessary  to  complete  the  measure- 
ment of  the  whole  farm,  and  also  the  measurement  of  that 
field,  as  laid  down  in  the  plan  referred  to  in  the  advertise- 
ment of  the  farm,  and  furnished  to  him  before  he  took  the 
farm. 

Frauds  Error  and  Misreprssmitatian  in  the  concoction  of  a 
Lease.^A  false  or  fraudulent  representation  of  the  extent  of 
a  subject  let,  will,  if  considerable,  have  the  effect  of  nullify- 
ing the  contract ;  but  if  inconsiderable,  it  wiU  not.  Hence 
questions  of  fact  for  a  Jury. 

In  Bahner,  11th  March  1830,  8.  S.  715,  and  10.  S.  App. 
No.  1,  there  was  a  veiy  full  discussion  of  the  legal  principles 
which  regulate  questions  of  this  description.  The  case  hav- 
ing been  appealed,  was  ultimately  referred,  on  a  recommend- 
ation from  the  Woolsack.  But  an  opinion  was  expressed 
that  the  Issues,  which  had  been  sent  to  trial  in  the  Oourt 
of  Session  were  incorrectly  framed,  inasmuch  as  the  ques- 
tions of  falsehood  and  fraud  ought  to  have  been  put  sepa- 
rately. The  reason  of  this  is  obvious.  Whenever  there  is 
fraud,  however  slight,  in  a  material  part  of  an  agreement^  it 
cannot  stand.  But  a  mis-statement  merely,  is  quite  a  dif- 
ferent matter,  and  will  not  nullify  a  contract,  unless  it  be  of 
a  material  description,  or,  in  technical  phraseology,  amount 
to  an  error  in  essentialiiuB. 
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In  the  reoent  case  of  Olivery  let  February  1840,  2.  D. 
514,  the  Note  of  Lord  Guninghame  as  Ordinary  in  the  case,  is 
particularly  valuable  for  the  exposition  of  authorities  it  con- 
tains. The  decision  was  to  the  effect,  that  a  tenant  in  the 
last  year  of  a  lease  of  nine  years  duration  of  a  sheep  farm, 
(which  was  described  as  possessed  by  the  preceding  tenant, 
without  any  specification  of  quantity  of  acres,  and  for  which 
a  slump  rent  was  payable,)  who,  during  its  currency,  de- 
clined to  giye  it  up,  although  frequently  in  arrear  of  rent, 
of  which  he  was  occasionally  relieved,  was  not  entitled  to 
have  it  reduced,  on  the  allegation  that  in  the  advertise- 
ment it  was  represented  as  containing  6000  acres,  whereas 
it  contained  only  4000,  and  to  insist  for  count,  reckon- 
ing and  damages— there  being  no  charge  of  fraudulent  mis- 
representation. 

Mtdabauring^  or  Mismanagement  hy  the  Tenant,  —  The 
mode  of  management  or  ^cultivation  incumbent  on  a  tenant, 
and  the  manner  in  which  he  is  bound  to  exercise  his  posses- 
sion, depend  of  course  on  the  nature  and  terms  of  the  con- 
tract betwixt  him  and  the  landlord.  These  matters  may  be 
made  the  subject  of  special  written  stipulation,  or  they  may 
be  left  to  the  ordinary  rules  of  law. 

Where  there  is  a  special  written  contract,  it  must  speak 
for  itself,  and  its  interpretation  or  construction  is  for  the 
consideration  of  the  Court. 

In  the  absence  of  any  special  contract,  the  right  of  parties 
fall  to  be  determined  agreeably  to  the  rules  of  common  law, 
^-the  principles  of  which  are  likewise  applied  by  the  Court, 
according  to  the  circumstances  of  each  case,  and  the  usage 
or  practice  of  the  district. 

In  all  cases  where  the  question  is — ^not  what  is  incum- 
bent on  the  tenant,  but — whether  he  has  duly  implemented 
his  obligations,  it  may,  as  depending  on  contested  facts,  be 
indispensable  to  send  the  parties  to  a  Jury. 

In  the  case  of  the  Marqme  of  TweeddaU^  18th  Septem- 
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ber  1821,  2  M«  5«B,  H  wm  matter  of  kne  bdbre  a  Jmy— 
Wlietber,  or  how  far,  a  tenant  had  nudabonred  his  Cum,  in 
▼idation  of  the  roles  of  good  huBfaandrr  as  these  vetB 
understood  and  established  by  the  ordinaiy  JUMfse  ot  the 
district?  And  in  the  case  of  AtsiAIm,  26th  December 
1825,  4  M.  8,  it  was  tried  by  a  Jorj— Whether  a  tenant 
had  mislaboored  Us  farm,  in  Ti<dation  of  the  ezpresB  written 
conditions  of  his  lease ! 

Nos.  I.  IL  III.  and  IV.  of  the  subjoined  examples  are 
iUttstrations  of  cases  &lling  under  this  head« 


MdwnUicnB  and  Bepain.  —  Whether  the  landlord  or 
tenant  is  bound  to  be  at  the  expense  of  mdiorations  or 
repairs,  or  has  a  claim — ^the  one  against  the  other — for 
such  expenses,  or  for  damages,  will  generally  be  matter  of 
law  and  construction,  for  the  Court  to  determine  on  a  consi- 
deration of  the  nature  and  terms  of  the  c<mtract  of  parties. 
But  the  extent  of  the  meliorations  or  repairs,  and  the 
amount  of  the  expenses  or  damages,  or  other  reparation, 
are  proper  questions  of  fact  for  a  Jury. 

The  case  of  BeU,  26th  February  1822,  1  S.  353,  is  a 
striking  example  of  the  inexpediency  of  resorting  to  any 
other  mode  of  adjustment.  There, — ^in  a  question  as  to  the 
amount  of  damages  due  by  a  tenant  to  his  landlord  for  non- 
implement  of  his  lease, — the  reporters  to  whom  the  case 
had  been  remitted,  differed  in  opinion ;  and  a  new  report 
having  been  ordered,  but  rendered  impracticable  by  lapse  of 
time ;  the  Court  resorted  to  the  very  unsatisfactory  and 
anomalous  expedient  of  decerning  for  an  average  of  the 
damages  as  formerly  reported. 

The  tenant  may,  by  his  acts  and  conduct,  have  so  barred 
himself  from  maintaining  an  action  for  meliorations  against 
the  landlord,  as  to  preclude  even  a  trial  of  his  claim.  Jeniin^ 
10th  March  1825,  3  S.  639. 

Nos.  IX.  and  X.  of  the  subjoined  examples  are  Issues 
applicable  to  questions  of  meliorations. 
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Claims  arising  an  the  obligations  or  tearrandice  of  the  land- 
lord,— ^As  the  landlord  is  always — (except  in  the  unusual  case 
of  there  being  a  special  stipulation  to  the  contrary)-— under 
an  express  or  impUed  obligation  to  warrant  the  right  to  the 
tenant,  and  to  protect  him  in  the  possession,  Jury  questions 
— generally  arising  in  the  shape  of  claims  of  damages-^ 
have  frequently  occurred,  founded  on  this  obligation ;  and 
the  Court  has  determined  various  questions  of  relevancy, 
bearing  on  the  subject,  which  arose,  or  might  have  arisen, 
in  the  preparation  of  Issues. 

In  Munro  v.  MacKenzie^  18th  December  1823,  2  S.  593, 
the  principle  was  recognised  and  given  effect  to — ^that  where 
a  particular  mode  of  settling  disputes  has  been  made  the 
subject  of  special  contract  and  agreement  between  landlord 
and  tenant,  they  cannot  insist  on  these  disputes  being  sent 
to  a  Jury.  The  tenant  may  also  be  barred  altogether  from 
claiming  damages  from  his  landlord  for  operations  by  the 
latter,  alleged  to  have  been  injurious  to  him,  but  of  which 
he  did  not  complain  at  the  time.  Clugston^  15th  May  1823 ; 
2.  S.  308.  A  bar,  however,  of  this  description,  founded  as 
it  is  on  the  principle  of  acquiescence  or  homologation,  is  ob- 
viously one,  which  can  seldom  be  given  effect  to  before  trial, 
and  will  generally — as  depending  on  a  variety  of  facts  and 
circumstances — ^be  the  subject  of  a  separate  or  counter  issue 
for  the  defender,  rather  than  of  preliminary  discussion  be- 
fore the  Court. 

The  Court  are  averse  to  interpose  between  the  parties  and 
a  Jury,  by  taking  up  and  deciding  questions  of  law  and  re- 
levancy, previous  to  the  trial,  provided  there  are  otherwise 
sufficient  matter  of  averment  in  point  of  disputed  fact  on 
record.  Dewn  Iron  Company^  20th  December  1839 ;  2.  D. 
268.  The  Issues  in  this  case— -which  involved  a  claim  of 
damages  by  tenants  against  their  landlord  for  devastation 
by  fire  of  the  subjects  of  the  lease — are  peculiarly  compU- 
oated.  It  may  be  questioned,  whether  a  general  Issue  of 
resting  owing  would  not  have  been  better  suited  than  those 
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which  were  adopted,  for  trying  the  case, — leaving  it  for  die 
presiding  Judge  to  direct  the  Jury  as  to  the  various  points 
requiring  their  attention  as  these  might  appear  in  evidence, 
and  if  necessary,  to  require  them  to  return  a  special  verdict. 

As  illustrations  of  cases,  where  claims  of  damages  founded 
on  the  warrandice  of  the  landlord,  either  expressed  or  implied, 
have  actually  occurred,  and  of  corresponding  Issues  which 
were  sent  to  and  tried  by  a  Jury,  reference  may  be  made  to— 
BobertSy  7th  December  1825, 1  M.  3,  where  the  claim  was 
,^  founded  on  the  allegation  of  the  tenant  that  he  had  been  for  a 
certain  time  deprived  of  the  subject  let.  Dalzist^  2d  February 
1826,  4  M.  18 ;  and  Inne8,  12th  January  1828,  4  M. 
434,  where  the  tenant  was  deprived  of  his  farm  in  conse- 
quence of  want  of  power  in  his  landlord  to  grant  a  lease ; 
and  Watson,  15th  March  1839,  M'F.'s  J.  T.  B.  213 ;  and 
11th  July  1839,  1  D.  1254;  where  a  verdict  was  returned 
for  the  tenants,  as  pursuers  of  an  action  of  damages  against 
their  landlord  for  non-implement  of  the  conditions  of  the 
lease. 

In  the  case  of  Weston  4*  Sons,  26th  December  1838, 
M^F.^s  J.  B.  191,  the  Issue  tried,  related  to  a  claim  of 
damages  by  third  parties  against  both  the  landlord  and  the 
tenant  of  an  upper  floor  of  a  house  for  damage  done  by  an 
overflow  of  water  into  the  floor  below.  A  new  trial  was 
afterwards  granted  on  the  discussion  of  a  Bill  of  Exceptions 
to  the  law  stated  to  the  Jury,  in  regard  to  the  liability  of 
a  landlord  for  his  tenant,  10th  July  1839,  1  D.  1218 ;  and 
on  this  point  some  observations  are  afterwards  made.* 

Failure  to  giw,  or  to  take  possession  of  subject  of  Lease.'^ 
The  landlord  may  be  in  fault  for  not  duly  giving  possession, 
or  the  tenant  may  be  in  fault  for  not  duly  taking  possession 
of  the  subject  let.  A  claim  of  damages  may  thus  arise  to 
either  party,  requiring  the  interposition  of  a  Jury. 

In  the  case  of  Dieksm,  7th  September  1828,  6  S.  504, 

"  Infra^  p.  228. 
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damages  were  awarded  to  a  landlord  against  his  tenant  for 
failure  on  the  part  of  the  latter  to  enter  into  possession. 
And  in  the  case  of  /Sh»UA,  16th  June  1831,  9  S.  751,  and 
18th  June  1832,  10  S.  829-807,  damages  were  awarded 
to  a  tenant  against  his  landlord,  in  respect  of  failure  on  the 
part  of  the  latter  duly  to  give  possession. 

Nos.  V.  VI.  VII.  and  VIII.  of  the  subjoined  Issues  are 
examples  of  cases  where  the  ground  of  action  was  failure  on 
the  part  of  the  landlord  duly  to  give,  or  failure  oh  the  part 
of  the  tenant  duly  to  take  possession.  ; 

Questions  of  Nuisance  or  improper  use  of  subjects  let. — The 
general  principles  which  require  attention  in  the  framing  of 
Issues  for  the  trying  of  questions  of  nuisance,  will  be  after- 
wards adverted  to  under  a  separate  part  or  division  of  thia 
Work.*  Besides,  such  questions  generally  occur — ^not  be- 
tween the  landlord  and  the  tenant — ^but  between  them,  one 
or  both,  and  third  parties. 

There  can  be  no  doubt,  however,  of  the  landlord's  right 
and  title  to  prevent  his  tenant  making  such  use  of  the  sub- 
ject let  as  amounts  to  a  nuisance,  in  the  same  way  as  he 
would  be  entitled  to  prevent  an  inversion  of  the  possession. 
Accordingly,  on  this  principle,  a  landlord,  who  had  let  his 
coal  with  exclusive  privileges  to  a  tenant,  was  entitled  to 
prohibit  charring  coal,  in  respect  there  was  no  permission  to 
that  effect  in  the  lease,     Heriot^  31st  January  1804,  F.  G. 
and  Mor.  15,251.    And  in  the  later  case  of  Mowhray^  18th 
June  1833, 11  S.  714,  a  complaint  by  a  landlord  against  his 
tenant  for  using  a  sink-pipe  in  the  kitchen  as  a  soil-pipe, 
and  thereby  creating  a  nuisance,  was  dismissed — ^not  for 
want  of  title,  right,  or  interest  on  the  part  of  the  pursuer— 
but  in  respect  there  was  no  proof  of  the  sink-pipe  being  em- 
ployed in  an  unusual  or  improper  manner,  and  that  the 
nuisance  arose  from  a  defective  construction  of  the  pipes 
and  gutter  attached  to  the  house.    This  case  exhibits  many 
of  the  features  of  a  proper  Jury  question,  although  having 

•  See  "  Nuisance"  t«/ra. 
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originated  in  the  Inferior  Court,  the  reqoisite  proof  was 
taken  on  oommission. 

The  still  more  recent  case  of  JohngtoHy  17th  July  1841,  3 
D.  1263,  is  an  instance  of  a  complaint,  as  for  a  nuisance,  by  a 
tenant  against  his  landlord,  founded  on  the  allegation  that  the 
latter,  by  the  use  of  a  steam  engine,  boiler,  and  machinery  in 
the  lower  floor  of  a  house,  had  caused,  and  was  causing  injury 
and  discomfort  to  the  former  in  the  upper  floor«  It  is  true  that 
in  this  case,  it  was  remitted  to  inspectors  of  skill  to  re- 
port on  the  state  of  matters,  but  that  remit  was  made 
before  answer,  and  with  reference  to  the  more  immediate 
and  interim  question  of  interdict.  This  would  not  neces- 
sarily preclude  a  trial  of  the  main  question  by  a  Jury,  espe- 
cially with  a  view  to  the  assessment  of  damages,  supposing 
a  daim  for  damages  or  reparation  had  been  insisted  in. 

In  the  case  of  CoOinB,  14th  and  19th  April  1837,  15  S. 
885,  where  premises  situated  on  a  stream  were  let  on  a  lease, 
in  which  it  was  declared  that  they  were  to  be  used  "  for  pur- 
poses of  bleaching,  dying,  or  printing,  and  any  other  opera- 
tions connected  with  bleaching,  dying,  or  printing  -^  it  was 
held  that  if  the  tenant  established  a  dye-work,  which  created 
a  nuisance,  to  the  injury  of  the  proprietors  or  tenants  of 
inferior  properties,  the  landlord  was  not  necessarily  liable 
in  the  damage  occasioned  by  his  tenant,  but  that  he  was 
liable  for  such  damages  only  as  were  the  inevitable  conse- 
quence of  his  manner  of  letting  the  subjects.  This  is  an 
important  precedent  in  actions  of  damages  for  a  nuisance 
by  third  parties  against  both  the  landlord  and  the  ten- 
ant of  a  subject ;  for,  in  such  cases  a  question  of  rele- 
vancy may  arise  in  framing  the  Issues,  touching  the  liabi- 
lity in  law  of  the  landlord  even  assuming  the  liabflity  of 
the  tenant.  In  CalUni  case  the  pursuers  would  appear  to 
have  so  laid  their  case  on  record  as  entitled  them  to  an 
Issue  against  the  tenant,  and  also  to  a  second  Issue,  to 
the  effect — Whether  the  operations  complained  of,  as  car- 
ried on  by  the  tenants,  '*  were  in  whole  or  in  part  wrong- 
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fully  authorised  by  the  defenders,  James  Hamilton  or  hiff 
predecessor,  and  Archibald  Arthur,  or  either  of  them"'  ? — 
these  latter  parties  standing  in  the  position  of  landlords. 
In  reference  to  this  Issue,  Lord  Gockbum  who  presided  at 
the  trial,  charged  the  Jury  in  point  of  law  thus  : — "  If  you 
are  of  opinion  under  the  first  Issue  that  no  wrong  has  been 
done,  you  must  of  necessity  find  for  the  defenders  here.  If, 
on  the  other  hand,  you  think  damage  has  been  proven,  then 
you  are  called  on  to  consider  this  second  Issiie.  In  so  far 
as  the  pursuer  rests  his  case  upon  this,  viz. — ^that  in  law  the 
mere  granting  of  the  lease,  or  of  the  sub-lease,  makes  the 
grantors  liable  respectively  for  the  damage  occasioned  by 
the  sub-tenant,  I  lay  it  down  to  you  that  no  such  liability  is 
implied  in  these  acts.  If,  in  addition  to  granting  the  lease 
3Skd  sub-lease,  you  shall  be  satisfied  either  that  the  pollution 
of  the  stream  down  at  Dalmuir  was  intended  by  Mr.  Hamil- 
ton or  Mr.  Arthur,  or  that  it  was  the  necessary  consequence 
of  their  letting  or  sub-letting,  they  are  responsible.  But  if 
you  are  not  satisfied  that  the  pollution  was  intended,  or  that 
it  was  the  necessary  consequence  of  what  they  did,  so  that 
nothing  can  be  charged  against  them  except  the  mere  grant- 
ing of  the  tack  or  sub-tack,  then  I  repeat  that  in  law,  this 
act  does  not  make  them  liable.^ 

A  similar  charge  in  point  of  law  was,  about  the  sametime, 
given  by  Lord  Jef&ey  in  the  case  of  Dun  v.  HamiU(m^  11th 
March  1837,  15  S.  853 ;  or  (as  appealed)  Hamilton  v.  Dun^ 
30th  July  1838,  2  S.  &  M'L.  356,  where  the  general  prin- 
ciple was  very  anxiously  discussed. 

The  result  would  appear  to  be,  that  the  law  was  laid 
down  too  broadly  in  favour  of  the  landlord  by  Lords  Jeffrey 
and  Gockbum,  and  that  it  is  enough  to  subject  him,  as  meli 
as  the  tenant,  that  the  nuisance  might  have  occurred  in 
the  ordinary  bona  fide  exercise  of  the  powers  of  the  lease, 
although  it  should  not  be  a  ^'  necessary  consequence.*' 
The  Lord  Chancellor  remarked — "  If  the  operations  con- 
nected with  bleaching,  dying  or  printing,  would  in  the  ordin- 
ary course  of  business  have  created  a  nuisance,  is  the  landlord 
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to  be  irresponsible  because  the  tenant  might  by  possibility 
have  ayoided  the  nuisance,  and  yet  have  obtained  a  reason- 
able profit,  or  have  prevented  the  injury  without  much  ex- 
pence.  There  is  no  such  distinction  in  the  doctrine  laid 
down  in  the  King  v.  Moore^  in  2  Barnwell  and  Adolphus,  p. 
184,  or  the  King  v.  PedUy^  in  3  Neville  and  Manning,  and 
no  author  in  Scotland  is  cited  to  support  the  rule,  as  laid 
down  by  the  learned  Judge.^ 

The  legal  principles,  bearing  on  the  liability  of  the  land- 
lord for  his  tenant,  in  questions  with  third  parties,  were 
more  recently  yery  fully  discussed  in  the  case  of  Weston 
and  Sons,  10th  July  1839,  1  D.  1218.  In  that  case— 
which  involved  a  claim  of  damage  by  the  owners  of  a  street 
floor  against  both  the  landlord  and  tenant  of  an  upper 
floor  in  respect  of  an  overflow  of  water  into  the  former, 
from  a  water-closet  in  the  latter — Lord  Meadowbank,  who 
presided  at  the  trial  (26th  December  1838  ;  MT.'s  J.  B. 
191),  charged  the  Jury  in  point  of  law  to  the  effect,  that 
a  landlord,  as  he  had  a  right  to  choose  his  tenant,  was 
responsible  for  such  damage  as  that  in  question,  though 
arising  solely  from  the  act  of  the  tenant.  His  Lordsnip 
said,  ^'  I  lay  it  down  as  law,  that  if  any  thing  has  been  done, 
whereby  damage  has  been  created  to  the  possessor  of  the 
inferior  tenement  through  the  fault  or  negligence  of  the  ten- 
ant of  the  upper,  it  must  be  held  that  it  was  done  by  him 
acting  for  behoof  of  the  proprietors  of  the  latter,  under  im- 
plied authority  from  them  ;  in  fact  he  was  placed  there  as 
their  representative,  and  it  must  be  held  that  the  act  was 
done  for  their  behoof.^  To  this  law  an  exception  v^as 
taken  by  the  landlord,  and,  as  already  mentioned,*  was 
sustained,  and  a  new  trial  granted.  In  disposing  of  the  bill 
of  exceptions,  the  true  legal  principle  was  thus  enunci- 
ated by  the  Lord  Justice-Clerk,  Boyle. — "  In  the  pre- 
sient  case  every  thing  should  have  gone  to  the  Jury ;  and 
as  to  the  law  applicable  to  the  Issues,  I  should  perhaps 
have  put  the  case  thus — "  that  if  the  Jury  were  satis- 

•  Sttpra,  p.  224. 
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fied,  on  the  evidence,  that  the  hindlord  had  been  guilty 
of  any  fault  or  negligence,  either  by  himself  or  any  one 
employed  by  him,  from  which  the  damage  arose,  he  wa4 
liable;  or  if  they  were  satisfied  that  the  water-closet  in 
question,  when  let  with  the  house  to  Mr.  Pettit  was  so  con- 
structed as  necessarily,  or  in  strong  probabUity  frx>m  ifcs  ardir 
nary  use,  to  lead  to  the  damage  sustained,  the  landlord  would 
aJso  be  liable ;  but  if  the  water-closet  was  constructed  in  the 
usual  way,  and  not  in  its  construction  such  as  to  lead  to 
what  occasioned  the  damage,  except  from  the  negligence, 
ignorance  or  mischievous  conduct  of  those  who  used  it,  then 
the  landlord  of  this  tenement  could  not  be  held  responsible 
for  what  happened.^ 

With  regard  to  the  terms  and  structure  of  the  first  issue 
— ^which  put  it  to  the  Jury  to  say,  "  Whether  by  the  fault 
or  negligence  of  the  said  Incorporation  (the  landlords)  or  of 
another,  or  those  acting  under  their  authority  and  for  their 
behoof,^  the  water-closet  overflowed  and  occasioned  the 
damage — the  Lord  Justice-Glerk  also  remarked,  that  "  the 
question  it  contains,  would  not  have  been  a  proper  ques- 
tion to  put,  if  the  law,  which  has  been  laid  down,  (by  Lord 
Meadowbank),  had  been  the  law  of  the  case.  The  pursuer 
had  to  prove  damage  done  by  the  incorporation  themselves, 
or  of  others  acting  for  their  behoof ;  and  with  reference  to 
this,  it  is  said  that  the  landlord  of  such  a  tenement  as  the 
present  is  responsible  for  any  damage  arising  from  the  act  of 
his  tenant,  who  is  to  be  taken  as  ^^  acting  for  his  behoof,^ 
the  party  suffering  the  injury  not  being  bound  to  look  to  the 
tenant.  I  cannot  discover  legal  principle  to  authorise  me 
in  concurring  in  the  law  so  laid  down.^ 

Inversion  o/jixmession, — As  a  tenant  is  not  entitled  to  in- 
vert the  state  of  possession,  or,  in  other  words,  to  use  the 
subject  of  his  lease  in  a  way  inconsistent  with  the  special 
nature  and  lonafide  construction  of  the  contract  and  under- 
standing of  parties,  the  Jury  questions  may  arise — Whether 
there  has  been  de  facto  asiy  inversion ;  and,  if  there  has  been 
an  inversion, — ^What  reparation  or  redress  is  the  landlord 


230  LANDLORD  AND  TENANT. 

entitled  to!  The  caAe  o{ Ford,  20th  May  1808;  Mor.  WHse 
Tack,  App.  No.  17,  u  a  good  iUustration  of  the  Jury  nature 
of  qaestions  of  this  description,  although  having  occurred 
before  the  institution  of  Jury  trial  in  this  country,  it  was  do- 
termined  by  the  Court  on  such  materials  as  were  presented 
by  the  parties. 

Where,  in  answer  to  a  complaint  by  the  landlord,  of  an 
inyendon  or  improper  use  of  the  subjects  of  lease,  the  tenant 
pleads  acquiescence,  as  in  the  case  of  £iwi#,  2d  March  1822, 
1  S.  368,  two  Issues  arise  for  trial— one  in  which  the  land- 
lord stands  as  pursuer^-<to  ascertain  whether  or  not  there 
has  been  any  inversion  or  improper  use  of  the  subject  I  and 
another — ^in  which,  as  the  Counter  Issue,  the  tenant  stands 
as  pursuer,  to  determine  whether  the  landlord  has,  by  acqui- 
escence in  the  new  or  inverted  state  of  possession  barred 
himself  from  diaUenging  it ! 

Wfrmffom  u$e  of  sequegtration  and  oth&r  diligmuse  by  th$ 
landlord. — The  general  principles  which  require  attention 
in  the  framing  of  Issues  in  actions  of  damages  by  a  tenant 
against  his  landlord,  for  the  wrongous  use  of  sequestration 
and  other  diligence,  were  formerly  adverted  to.* 

Nos.  XVIII.  XIX.  and  XX.  of  the  subjoined  Issues  are 
additional  examples  of  cases  of  this  class ;  and  there  are 
some  farther  precedents  which  may  be  noted.     Thus : — 

It  was  found  that  damages  were  due  to  a  tenant  by  his 
landlord,  in  consequence  of  the  latter  having  arrested  farm 
stock  for  rent,  after  an  offer  of  payment  to  a  factor.  Cam^* 
ran,  14th  March  1820,  2  M.  232. 

The  case  of  Davidson,  13th  March  1826,  4  M.  40,  was 
an  action  of  damages  by  a  tenant,  who  had  been  ejected 
from  his  farm,  against  his  landlord,  for  illegally  detaining 
certain  effects  belonging  to  the  pursuer.  And  in  the  case 
of  Urquhart,  28th  May  1824,  3  S.  84,  the  Court  sustained 
as  relevant  an  action  of  damages  at  the  instance  of  a  tenant 
against  his  landlord,  founded  on  an  illegal  ejectment.  In 
an  action  of  damages  by  a  tenant  against  his  landlord,  for 

*  Part  VL  ttipra  p.  174,  ei  §€q. 
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an  illegal  sequestration  of  his  effects,  which  had  been  re- 
called, but  the  process  remained  in  dependence  as  to  ex* 
pences,  the  Court  repelled  a  preliminary  defence  of  Us  aUU^ 
the  pnrsuOT  having  consented  that  an  advocation  ob  eontifh 
gmUam  should  be  brought  by  the  defender.  AUehisonj  19th 
February  1830,  8  S.  562. 

Where  a  tenant  claimed  damages  because  a  sequestnir 
tion  of  his  effects  had  been  executed  for  the  current  rent 
on  the  19th  of  May,  whereas  it  did  not  become  due  till 
the  26th,  the  defence,  that  the  sequestration  was  justifiable 
in  respect  the  tenant  was  carrying  off  his  effects,  and  the 
rent  was  legally  due  at  Whitsunday  (the  15th),  but  pay- 
ment postponed  till  the  26th,  was  sustained,  and  the  action 
dismissed.  M^ItUyrs^  as  affirmed  in  the  House  of  Lords, 
8th  July  1831,  9  S.  App.  7,  No.  24,  Note.* 

In  Ham^  5th  February  1830,  8  S.  454,  it  was  held  to  be 
incompetent  for  a  landlord  to  sequestrate  the  crop  of  one 
year  for  the  rent  of  a  previous  crop  and  year ;  and  a  remit 
was  made  to  the  Jury  Court  to  ascertain  whether  damages 
were  due  to  the  tenant  in  respect  of  a  sale  under  such  a 
sequestration. 

An  application  by  a  landlord  against  a  tenant  under  a  nine* 
teen  years^  lease,  which  had  fifteen  years  still  to  run,  to  have 
the  tenant  imprisoned  as  in  medUatume  fugcB^  till  he  found 
caution  dejudicio  tisti  to  the  amount  of  the  future  rents  of 
the  lease,  the  terms  of  the  payment  being  first  come  and  by- 
gone, and  the  warrant  following  thereon,  were  found  to  be 
competent  and  legal.    M'Gill,  9th  March  1838, 16  S.  934. 

In  Bisset,  27th  July  1842,  5  W.  5,  it  wa^  ruled  that  the 
applying  for  and  obtaining  an  illegal  warrant  of  ejectment  may 
in  certain  ctrcumstances  form  a  relevant  ground  of  damage, 
though  the  warrant  may  not  have  been  executed;  and  a 
landlord  was  also  found  liable  in  damages  for  illegally  unr 
roofing  his  tenant^s  dwelling-house. 

Queitunu  taueMnp  the  landlord's  right  of  hj/pathsc. — Oases 
of  this  nature  may  so  depend  on  circumstances  as  to  require 


232  LANDLORD  AND  TENANT. 

the  interposition  of  a  Jury.  No.  XXI  of  the  subjoined  Issues 
is  an  example  in  point. 

The  case  in  which  these  Issues  were  framed  for  trial 
was  evidently  one  of  a  sale  of  the  subject  of  the  hypothec, 
privately,  and  not  in  op^i  market.  But  a  sale,  even  in  open 
market,  if  made  not  in  bulk,  but  merely  by  sample,  will  not 
protect  the  purchaser  in  a  competition  with  the  landlord's 
right  of  hypothec.  Earl  of  DdUunwie^  27th  February  1828, 
6  S.  626.  AflF*.  7th  December  1830,  4  W.  &  S.  420.  Nor 
will  a  sale  of  cattle  in  a  public  market,  two  days  before  the 
term,  stand  good  against  the  landlord's  right  of  hypothec, 
if  the  purchaser  is  made  aware,  before  carrying  them  oiF, 
that  the  rent  has  not  been  paid.  Cooper^  18th  December 
1823,  2  S.  598. 

These  precedents  will  at  once  serve  to  illustrate  the  nature 
of  the  contested  facts,  which  may,  in  cases  of  this  class,  re- 
quire to  be  sent  to  a  Jury  for  trial,  and  to  suggest  the  points 
of  relevancy  and  law,  which  may  require  attention  in  the  pre- 
paration of  the  Issues. 

Admimcm  prefixed  to  the  Issue. — It  will  be  observed  from 
the  examples  which  follow,  that  the  admissions  prefixed  to 
the  Issues  in  actions  between  landlord  and  tenant,  generally 
refer  to  the  relative  position  of  parties,  the  title  of  the  pmv 
suers,  and  the  subject  matter  of  the  dispute.  In  the  absence 
of  admissions  on  these  points,  they — or  at  least  the  matter 
of  title— would  require  to  be  put  in  Issue. 


Cownter  leette, — It  will  be  noticed  also,  that  a  Counter 
Issue  is  necessary  on  the  part  of  a  defender,  who  urges  a  plea 
founded  on  homologation,  which  necessarily  proceeds  on  the 
assumption  of  the  truth  of  the  pursuer's  case  considered  by 
itself,  and  his  being  entitled  to  a  verdict,  were  it  not  for  the 
intervention  of  a  separate  principle.  When  the  defender 
pleads  a  discharge  or  abandonment  of  the  pursuer's  claims, 
the  corresponding  Counter  Issue  falls  to  be  given  to  him. 
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EXAMPLES. 


No.  I. 


Johnshn  v.  LiMU,—\2th  February  1825. 

It  being  admitted,  that  William  Little,  defender,  pos- 
sessed the  faim  of  Seafield,  extending  to  about  acres, 
the  property  of  Simon  Halliday  of  Whinnyrigg,  for  the 
period  of  fourteen  years  from  and  after  the  term  of  Candle- 
mas and  Whitsunday  1810,  under  articles  of  roup,  being 
No.  21  of  process,  dated  the  17th  day  of  February  1810, 

It  being  also  admitted,  that  on  the  14th  February  1818, 
the  defender  assigned  to  William  Johnston,  pursuer,  pos- 
session of  the  said  farm,  from  and  after  the  term  of  Whit- 
sunday 1818, 

Whether  it  was  agreed  betwixt  the  said  pursuer  and  the 
said  defender,  that  the  defender  should  be  bound  to  crop 
and  manage  the  said  farm  from  the  said  14th  day  of 
February  1818  to  the  term  of  Whitsunday  1818,  accord- 
ing to  the  rules  of  good  husbandry,  or  according  to  the 
rules  laid,  down  in  the  said  articles  of  roup  entered  into 
between  the  said  William  Little  and  the  said  Simon 
HaUiday ! 

Whether  the  defender  did  violate  the  obligation  so  under- 
taken to  the  pursuer  to  crop  and  manage  the  farm  as 
aforesaid,  to  the  loss,  injury,  and  damage  of  the  said 
pursuer! 

Or, 

Whether  the  pursuer,  on  or  subsequent  to  the  said  14th  day 
of  February  1818,  agreed  to,  or  homologated  the  course 
of  cropping  or  management  of  the  said  farm,  followed  by 


234  LANDLORD  AND  TENANT. 

the  defender  from  the  said  14th  day  of  February  1818  to 
Whitsunday  1818 ! 


No.  II. 

HmM  y.  CaId0r,^2XHk  February  1827. 

It  being  admitted,  that  the  pursuer  is  proprietor  of  the 
estate  of  Linhouse,  including  the  farm  of  Skivo  and  West 
Park  of  Balquin,  and  has  been  so  from  the  30th  day  of 
June  1801 ;  and  that  the  defender  and  his  predecessors 
possessed  the  said  farm  and  park  from  Martinmas  1774  to 
Martinmas  1824,  by  virtue  of  a  lease  dated  the  16th  and 
17th  days  of  November  1774,  and  a  missive  letter  dated  the 
16th  day  of  August  1793,  and  from  Martinmas  1824  to 
Martinmas  1825,  by  tacit  relocation, 

Whether  the  defender  did,  during  the  years  1822,  1823, 
1824,  and  1825,  or  any  of  them,  cultivate  the  said  farm 
or  field  in  violation  of  the  rules  of  good  husbandry  as 
practised  in  the  neighbourhood,  to  the  loss,  injury,  and 
damage  of  the  pursuer  t 

Whether,  in  violation  of  the  conditions  of  the  said  tack  and 
missive,  the  defender  failed  to  keep  the  houses  on  the  said 
farm  in  good  repair,  and  to  leave  the  same  in  good  habi- 
table and  tenantable  condition  at  the  end  of  the  said 
lease,  to  the  loss,  injury,  and  danmge  of  the  pursuer  ? 

Whether,  in  violation  of  the  conditions  of  the  said  lease  and 
missive,  the  defender  failed  to  leave,  at  the  end  of  the 
lease,  the  said  Balquin  Park  in  grass,  sown  with  good 
clover  and  rye  grass  seed,  to  have  the  ground  weU  pre- 
pared for  the  said  seeds,  to  the  loss,  injury,  and  damage 
of  the  pursuer  ? 
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Whether,  in  violation  of  the  conditions  of  the  said  tack  and 
misaye,  the  defenders  failed  to  hy  on  the  land  of  the  said 
farm,  all  the  dung  made  upon  the  same  during  the  last 
year  he  possessed  the  same,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 


No.  III. 
Lyan^  <Sr<?.  v.  JReicTs  Trustees^ — 18th  December  1835. 

It  being  also  admitted,  that  by  a  lease  for  500  years 
granted  by  the  late  Sir  James  Montgomery  to  the  deceased 
Peter  Lyon,  druggist  in  Edinburgh,  the  pursuer,  as  heir  of 
the  said  Peter  Lyon,  has  right  to  the  said  lease  of  the 
garden  called  Comely  Grarden,  situate  near  the  Palace  of 
Holyroodhouse,  and  had  so  from  the  death  of  the  said  Peter 
Lyon,  in  June  1826, 

It  being  also  admitted,  that  the  defenders  are  trustees 
appointed  by  the  late  John  Beid,  innkeeper  in  Glasgow, 
and  that  the  said  John  Beid  by  himself,  or  others,  possessed 
the  said  garden  from  the  said  year  1826  to  October  1882, 
by  virtue  of  an  assignation  to  the  said  lease. 

Whether,  during  the  said  possession,  the  said  John  Beid 
by  himself,  or  another  or  others,  wrongfully  injured  the 
fruit  trees  and  shrubs,  or  any  of  them,  in  the  said  garden, 
to  the  loss,  injury,  and  damage  of  the  pursuer ! 

Whether,  during  the  said  possession,  the  said  John  Beid 
by  himself,  or  another  or  others,  wrongfully  failed  to  clear, 
or  keep  in  order,  certain  drains  or  common  sewers  pass- 
ing through  the  said  garden,  to  the  injury  and  damage 
of  the  pmrsuer! 

Whether,  during  the  said  possession,  the  said  John  Beid  by 
himself,  or  another  or  others,  wrongfully  permitted  oer- 
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tain  drains  or  common  sewers  to  be  formed  or  oonstruot- 
ed  in  or  through  the  said  garden,  to  the  loss,  injury,  and 
damage  of  the  pursuer? 

Damages  laid  at  i?600. 

No,  IV. 

Hart  Y.  AUxander.-^la  July  1840. 

It  being  admitted,  that  the  defender  became  tenant  of  a 
villa,  the  property  of  the  pursuer,  near  Blackness,  in  the 
county  of  Linlithgow,  in  terms  of  the  letters,  Nos.  3,  4,  &  5, 
of  process,  and  continued  to  possess  the  same  during  the 
years  1838  and  1839, 

Whether,  in  Spring  1839,  the  defender,  in  violation  of  the 
understanding  and  agreement  of  parties,  wrongfully 
ploughed  up,  or  during  the  said  year,  wrongfully  cropped 
all  or  any  part  of  the  land  attached  to  the  said  villa,  or 
wrongfully  destroyed  or  injured  all  or  any  part  of  the 
shrubs  growing  on  the  said  lands,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

Damages  laid  at  ^250. 

No.  V. 

Pratt  V.  Dunda8,—25th  June  1829. 

It  being  admitted,  that  the  defender,  James  Buice,  was  in 
the  year  1819,  Gonmussioner  in  Orkney  for  Thomas,  late 
Lord  Dundas,  father  of  the  defender.  Lord  Dundas,  with 
power  to  let  the  farms,  the  property  of  Lord  Dundas, 

Whether,  on  or  about  the  22d  day  of  July  1819,  the  defend- 
er, as  Oommissioner  foresaid,  agreed  to  let  to  the  pursuer, 


LANDLORD  AND  TENANT,  237 

for  the  period  of  seven  years  from  Martinmas  li819,  the 
farm  of  Overbister,  otherwise  called  Queensbrig  and  Gun- 
ninghole  in  Overbister  lands,  the  property  of  the  late  Lord 
Dundas,  and  now  of  the  defender,  and  the  kelp  shores 
thereof;  and  Whether  the  defender  has  failed  to  put  the 
pursuer  in  possession  of  the  said  farm  and  kelp  shores,  to 
the  loss,  injury  and  damage  of  the  pursuer  i 

Damages  laid  at  jE^1500. 


No.  VI. 

M<mro  v.  Kennedy^ — 10th  Jtdy  1840. 

Whether,  on  or  about  the  16th  day  of  April  1886,  the 
defender  took  in  lease  from  the  pursuer,  the  farms  of 
Arskeg,  Grossmel,  and  Salachy,  for  nineteen  years  from 
Whitsunday  1836,  at  the  rent  of  jE^240  sterling  a  year ; 
and  Whether  the  defender  wrongfully  failed  to  enter  into 
possession  of  the  said  farms,  or  any  of  them,  and  to  pay 
the  rent  of  the  same,  to  the  loss,  injury,  and  damage  of 
the  pursuer ! 

Damages  laid  at  jeiO,000. 

No.  VII. 

Swanston  v.  FcUeonerj — 10th  Fehrwiry  1829. 

It  being  admitted  that  the  defender  and  Robert  Barclay, 
on  the  day  of  April  1826,  were  joint  proprietors  of 

the  White  Horse  Inn,  situate  in  Ganongate,  Edinburgh,  and 
that  by  letter  dated  the  day  of  April  1826,  the  pur- 

suer made  offer  for  a  lease  of  the  said  Inn,  at  the  rent  of 
jP50  a  year. 
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Whether,  at  and  prior  to  Whitsunday  1826,  the  defender, 
for  himself,  and  as  having  authority  from  the  said  Robert 
Barclay,  accepted  of  the  offer  in  the  said  letter;  and 
Whether  he  failed  to  perform  the  conditions  contained  in 
the  same,  to  the  loss,  injury,  and  damage  of  the  pursuer  I 

Damages  laid  at  d^574  17    6 
and  yearly  during 
theletwe,        .        100    0    0 


No.  VIIL 

Ckishohn  Y.  Lambt<my—16th  June  1837. 

Whether,  on  or  about  the  8th  day  of  April  1836,  the 
defender  agreed  to  let  to  the  pursuer  the  right  of  shoot- 
ing over  the  lands  of  Golzium  and  Cairns,  for  the  ensuing 
year,  in  terms  of  the  missive  letter,  No.  3  of  process,  and 
wrongfully  failed  to  implement  the  said  agreement,  to  the 
loss,  injury,  and  damage  of  the  pursuer ! 

Damages  laid  at  £15. 


No.  IX. 

Frtmr  v.  Fraser, — 13^A  December  1831. 

It  being  found  by  the  First  Division  of  the  Court  of  Ses- 
sion, that  the  defender  is  liable  to  the  pursuer  in  the  value 
of  the  meliorations  on  the  farms  of  Eintylie,  Well,  and 
others.  Little  Glendoe  and  others,  and  Drummond  and 
others,  part  of  the  entailed  estate  of  Lovat,  so  far  as  due 
under  two  leases  and  a  contract  of  leasC)  dated  9th  October 
1802,  being  Nos.  6,  7,  and  8,  of  process,  and  under  two  mis- 
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flives  for  meliorations,  dated  respectively  30th  November 
1802,  and  28tli  November  1803,  being  Nos.  9  and  10  of 
process,  granted  by  the  late  Honourable  Archibald  Fraser, 
then  proprietor  of  the  said  estate,  to  and  in  favour  of  the 
late  Alexander  Fraser  of  Well ;  and  it  being  admitted  that 
the  endurance  of  the  said  leases,  and  contract  of  lease  was 
for  nineteen  years. 

Whether  the  said  Charles  Fraser,  or  his  predecessors,  as 
tenants  of  the  said  farms,  executed  meliorations  on  the 
same,  or  any  of  them;  and  Whether,  under  the  said 
leases,  contract  of  lease,  and  missives,  or  any  of  them,  the 
defender  is  indebted  and  resting  owing  to  the  pursuer  in 
the  sum  of  £1063  :  12  :  3  sterling,  or  any  part  thereof, 
with  interest  thereon,  from  the  25th  day  of  May  1821,  as 
the  value  of  the  said  meliorations ! 


No.  X. 

Falconer  v.  Fraser,— 2dth  Jwm  1833. 

It  being  admitted  that  the  defender,  Archibald  Thomas 
Frederick  Fraser,  is  general  disponee  and  representative  of 
the  late  Honourable  Archibald  Fraser  of  Lovat,  who  died  in 
December  1815,  and  has  been  succeeded  by  Thomas  Alex- 
ander Fraser,  as  heir  of  entail ;  and  that  by  the  lease  dated 
6th  June  1807,  No.  of  process,  the  said  Honourable 
Archibald  Fraser  let  the  farms  of  Englishtown  and  Kinley 
to  Murdo  Dallas,  for  the  period  of  19  years  from  Whitsun- 
day 1808 ; — It  being  also  admitted,  that  under  the  stipula- 
tions of  the  said  lease,  the  said  Murdo  Dallas  paid  the  out- 
going tenant  the  sum  of  jE^236  :  10s.  sterling  as  the  part  of 
the  estimated  value  of  the  houses,  biggings,  dykes,  and 
enclosures  on  the  said  farms,  to  which  the  said  outgoing 
tenant  had  rights 


240  LANDLORD  AND  TENANT. 

Whether,  on  or  about  Martinmas  1810,  Alexander  Ander- 
son became  tenant  or  sub-tenant  of  the  said  farms,  or 
either  of  them,  with  the  consent  of  the  said  Honourable 
Archibald  Fraser,  and  the  said  Thomas  Alexander  Fraser, 
or  either  of  them,  and  paid  to  the  said  Murdo  Dallas  the 
said  sum  of  ^236 :  10s.  or  any  part  thereof! 

Whether,  on  or  about  the  3d  day  of  November  1820,  the 
pursuer  became  tenant  or  sub-tenant  of  the  said  farms,  or 
either  of  them,  under  the  said  lease,  with  the  consent  and 
approbation  of  the  said  Thomas  Alexander  Fraser ;  and 
Whether  the  pursuer  paid  to  the  said  Alexander  Ander- 
son, outgoing  tenant  or  sub-tenant,  the  said  sum  of 
^236 :  10s.  or  any  part  thereof;  and  Whether  the  de- 
fender, under  the  stipulation  in  the  said  lease,  is  indebted 
or  resting  owing  to  the  pursuer  in  the  said  sum,  or  any 
part  thereof,  with  interest  thereon,  as  the  said  part  of 
the  value  of  the  said  houses  and  biggings,  dykes,  and 
enclosures! 

Whether  the  pursuer,  or  predecessors,  tenants,  or  sub-tenants 
of  the  said  farms,  or  either  of  them,  under  the  said  lease, 
executed  meliorations  on  the  said  farms,  or  either  of 
them ;  and  Whether  the  defender,  imder  the  stipulations 
of  the  said  lease,  is  indebted  and  resting  owing  to  the 
pursuer  in  the  sum  of  «£354  :  19  :  6,  or  any  part  thereof, 
with  interest  thereon,  as  the -value  of  the  said  meliora- 
tions ? 

No.  XI. 
Dods  v.  Marquis  of  TtMeddcdey — 5th  June  1824. 

It  being  admitted  that  the  pursuer,  Dods,  took  in  lease 
from  the  Marquis  of  Tweeddale,  defender,  the  farm  of  West- 
hopes,  and  that  by  the  articles  of  roup,  the  pursuer  was 
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bound  to  receiye  the  houses  and  fences  in  the  condition  in 
which  the  former  tenant  was  bound  to  leave  them,  and  that 
the  said  houses  and  fences  were  not  repaired  by  the  defender 
or  the  outgoing  tenant,  subsequent  to  the  entry  of  the 
pursuer. 

Whether  the  said  houses  and  fences  were  deUyered  to  the 
pursuer  not  in  so  good,  habitable,  tenantable,  and  fencible 
condition  as  that  in  which  the  outgoing  tenant  was  bound 
to  leave  them ! 

Or, 

Whether  the  pursuer  agreed  to  receive  the  said  houses  and 
fences  in  the  condition  in  which  they  were  delivered  to  the 
pursuer  at  his  entry  to  the  said  farm  !• 


No.  XII. 

Campbdl  v.  Ckphane,—10th  Mardi  1838. 

It  being  admitted  that  the  defender  let  to  the  pursuer 
the  farm  of  Ensay  for  12  years,  from  Whitsunday  1835,  and 
agreed  to  deliver  certain  sheep  to  the  pursuer,  in  terms  of 
the  missives,  Nos.  4  and  23  of  process, 

Whether  the  defender  failed  to  put  the  pursuer  in  posses- 
sion of  the  said  farm,  in  terms  of  the  said  missives,  or 
either  of  lliem,  until  on  or  about  the  10th  day  of  July 
1835,  to  the  loss,  injuiy,  and  damage  of  the  pursuer  \ 

Whether  the  defender  failed  to  deliver  to  the  pursuer  all  or 
any  of  the  said  sheep,  in  terms  of  the  said  missives,  or 
either  of  them,  to  the  loss,  injury,  and  damage  of  the 
pursuer! 

17 
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Whether  the  defender  wrongfuDy  failed  to  erect  a  hottse  on 
the  said  farm,  in  terms  of  the  said  missiyes,  or  either  of 
them,  to  the  loss,  injtuy^  and  damage  of  the  pursuer ! 

Damages  claimed  under  1st  Issue,       £75 

2d,     „  175 


>»  »  >» 

♦I  ♦»  n 


3d,    „  30 


^280 


No.  XIIL 
Bae  V.  Jadty--^  Fsbruaty  183& 

1.  Whether,  by  a  tack  dated  23d  June  1823,  the  pursuer 
became  tenant  of  part  of  the  lands  of  Uddingstone,  for 
18  years,  from  Martinmas  1822  and  Whitsunday  1823 ! 

2.  Whether,  on  or  about  the  .  day  of  September  1835, 
the  defender  wrongfully  cut  down,  or  wrongfully  carried 
off,  or  wrongfully  deprived  the  pursuer  of  certain  oats, 
beans,  and  pease,  or  any  of  them,  the  property  of  the 
pursuer,  from  all  or  any  part  of  four  acres  of  the  lands  of 
the  said  farm,  to  the  loss,  injury,  and  damage  of  the  pur- 
suer! 

3.  Whether,  on  or  about  the  said  day  of  September 
1835,  the  defender  wrongfully  took  and  retained  posses- 
sion of  all  or  any  part  of  the  said  four  acres  of  the  said 
farm,  to  the  loss,  injury,  and  damage  of  the  pursuer ! 

Damages  laid  at  £500. 
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No.  XIV. 
AtiehiBon  y.  Earl  ofMamfiMr^^^  Janwury  1831. 

1.  Whether,  by  a  taok  dated  the  12th  and  19th  days  of 
December  1828,  the  pursuer  became  tenant  of  certain 
farms,  the  property  of  the  defender ! 

2.  Whether  the  defender;  in  violation  of  the  conditione  of 
the  said  tack,  wrongfully  failed  to  pat  the  houses  and 
fences  on  all  or  any  of  the  said  farms  in  good  tenantable, 
habitable,  and  fencible  condition,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

• 

3.  Whether,  at  the  time  the  pursuer  entered  on  the  said 
lease,  it  was  agreed  between  the  said  parties  that  certain 
straw  then  on  the  farm  of  Ardgilzean  should  be  delivered 
to  the  pursuer  at  its  value,  and  whether  the  defender 
wrongfully  failed  to  deliver  the  said  straw,  to  the  loss,  in« 
jury,  and  damage  of  the  pursuer  ? 

4.  Whether,  at  the  time  last  aforesaid,  it  was  agreed  between 
the  said  parties  that  certain  dung  on  the  said  farm  should 
be  delivered  to  the  pursuer  at  half  its  value,  and  whether 
the  defender  wrongfully  failed  to  deliver  the  said  dung  at 
the  said  value,  to  the  loss,  injury,  and  damage  of  the 
pursuer! 

Damages  laid  at  ^^1,600. 
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No.  XV. 

Waimm  v.  Kidthm  ^  Co.— lit  Diemh$r  1838. 

It  being  admitted  that  on  the  25th  and  Slat  days  of 
August  1835,  the  pursuer  and  defenders  entered  into  the 
tack,  or  contract  of  lease,  No.  4  of  process, 

Whether,  in  violation  of  the  stipulations  and  conditions  of 
the  said  tack,  the  defenders  wrongfully  refused  or  failed 
to  erect  the  buildings,  with  the  necessary  accommodation 
stipulated  for  in  the  said  tack,  to  the  loss,  injury,  and 
damage  of  the  pursuer  ? 

Damages  laid  at  ^650. 


No.  XVI. 
SeaU  V.  TaU  ^  BusM^—ltt  March  1826. 

It  being  admitted  that  the  defender,  Orawfurd  Tait^  let 
in  lease  to  the  pursuer  the  farm  of  Lower  Sheardale  for  the 
period  of  19  years,  from  and  after  the  term  of  Martinmas 
1820; 

.  It  being  also  admitted  that  the  said  defender  became  bound 
to  inclose,  during  the  spring  or  summer  1820,  with  a  suffi- 
cient sea-dyke,  the  whole  of  the  said  farm  upon  the  north 
and  upon  the  east  sides,  so  as  to  prevent  its  being  overflowed 
by  the  river  Devon,  and  to  put  in  tooks,  and  otherwise  to 
defend  the  banks  of  the  river,  and  to  make  the  sea-dyke,  all 
at  his  own  expense, 

Whether  the  said  Orawfurd  Tait,  in  violation  of  the  said 
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obligation,  faOed  to  defend  the  bank  of  the  said  river,  by 
making  a  sufficient  sea-dyke  upon  the  said  farm ! — and 
Whether,  in  consequence  of  the  said  failure  on  the  part  of 
of  the  said  defender,  the  said  river  did,  on  or  about  the 
7th  or  8th  days  of  March  1825,  overflow  part  of  the  said 
farm,  to  the  loss,  injury,  and  damage  of  the  pursuer ! 

Damages  laid  at  ^2,000. 


No.  XVII. 
KmtfMdy  V.  IhkhB  ofQiikemtherfy't  Exeouihn^'-^25ih  May  1825. 

It  being  admitted  that  Grawfurd  Tait,  Writer  to  the 
Signet,  Commissioner  for  the  late  Duke  of  Queensberry,  by 
lease  dated  the  17th  and  25th  July  1810,  let  to  the  pur- 
suer the  farms  of  Glenmanno,  Welltrees,  and  part  of  Craig- 
buie,  lying  in  the  parish  of  Penpont,  and  county  of  Dum- 
fries, and  the  farms  of  Graigburra  and  Ghappel,  lying  in  the 
parish  of  Tynron,  and  sheriffdom  aforesaid,  for  a  period  of 
19  years,  from  Whitsunday  1810,  as  to  the  houses  and 
grass,  and  the  separation  of  crop  1810  from  the  ground,  as 
to  the  arable  land ; 

It  being  also  admitted,  that  by  decree  of  Lord  Gringletie, 
dated  8th  December  1821,  now  final,  the  said  lease  was 
reduced  and  set  aside. 

What  loss  and  damage  has  the  pursuer  suffered  by,  and  in 
consequence  of  the  said  lease  having  been  reduced  and 
set  aside  as  aforesaid ! 

(Schedule  of  Damages  claimed.) 
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No.  XVIIL 

Granger  v.  JMte  of  £t»eel$uffk,~2XHh  January  1888. 

It  being  admitted  that,  previous  to  Whitsunday  1832, 
the  pursuer  was  tenant  of  the  farm  of  Morton  Mains,  the 
property  of  the  defender,  and  that  at  the  said  date  he 
obtained  a  new  lease  of  the  whole  or  a  part  of  the  said  farm, 
for  the  period  of  19  years,  at  the  rent  of  «£310  per  annum ; 

It  beinjB;  also  admitted,  that  before  granting  the  new 
lease,  the  defender  obtained  caution  that  the  arrears  due 
under  the  former  lease  should  be  paid  within  five  or  six 
years  from  the  4th  day  of  April  1832, 

1.  Whether  the  defender,  on  or  about  the  2d  day  of  May 
1835,  wrongfiilly  sequestrated  all,  or  any  part  of  the  crop 
and  stock  on  the  said  farm,  in  security  of  the  rent  due  at 
Martinmas  1834  and  Whitsunday  1835,  and  on  or  about 
the  22d  day  of  the  month  and  year  last  aforesaid,  wrong- 
fully sold  a  part  of  the  said  crop  and  stock  for  the  sum  of 
j^331, 7s.,  or  about  that  sum,  in  payment  of  the  rent  last 
aforesaid,  to  the  loss,  injury,  and  damage  of  the  pursuer? 

2.  Whether,  during  the  year  1832,  the  defender  shut  up  a 
road  leading  from  the  said  farm  southwards,  forming  the 
direct  communication  therefrom  to  Closeburn  Lime- works 
and  Lockerby  Market,  to  the  loss,  injury,  and  damage  of 
the  pursuer ! 

3.  Whether,  during  the  years  1832,  1833,  1834,  and  1835, 
or  any  of  these  years,  the  defender  opened  or  worked  a 
quarry  on  the  said  farm,  occupying  about  a  rood  of 
ground,  for  supplying  stones  to  build  a  number  of  stead- 
ings, and  other  erections,  and  led  carriages  to  and  from 
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the  said  quarry  through  the  said  farm,  to  the  lofls,  injury, 
and  damage  of  the  purgner  i 

4.  Whether,  during  the  year  1832,  the  defender  took  0% 
and  disjoined  from  the  said  farm  about  53  acres,  let  to 
the  pursuer  as  part  of  the  same,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

Damages  claimed  under  1st  Issue,         ^1,500. 
—         ^        _    2d,  Sd,  and  4th,    600. 


No.  XIX. 

OampUU  ▼.  MoffitCt  Trusie$8,—8ih  Jum  1833. 

It  being  admitted  that  James  Oampbell  is  assignee  of 
the  Bey.  James  Russell,  the  original  pursuer, 

Whether,  on  or  about  the  30th  June,  and  22d  and  26th 
Augpist  1828,  the  defenders,  or  any  of  them,  wrongfully 
sequestrated,  inventoried,  and  advertised  for  sale,  the 
furniture,  the  property  of  the  said  James  BusseU,  in  the 
house  in  Dirlington  Wynd,  Kirkcaldy,  to  the  loss,  injury, 
and  damage  of  the  said  James  Bussell ! 

(Schedule  of  Damages.) 


No.  XX. 

J^kuUm  V.  Haa  4*  Buisi.-^ieti  Jme  1841. 

.  It  being  admitted  that  the  pursuer  became  tenant  of  the 
farm  of  Bedhaugh,  the  property  of  the  defender.  Sir  John 
Hall,  for  the  period  of  10  years,  from  Martinmas  1823, 
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1.  Whether,  on  or  about  the  7th  July  1840,  the  defenders, 
or  either  of  them,  wrongfull]'  sequestrated,  or  caused  to 
be  sequestrated,  all  or  any  of  the  crop,  stock,  and  efiects 
on  the  said  farm,  as  specified  in  the  Summons,  for  pay- 
ment of  rent  said  to  be  due,  and  to  become  due  by  the 
pursuer,  to  the  loss,  injury,  and  damage  of  the  pursuer ! 

2.  Whether,  on  or  about  the  22d  day  of  July  1840,  the 
defenders,,  or  either  of  them,  wrongfully  applied  for,  and 
on  or  abovt  the  18th  of  August,  obtained  from  the  Sheriff 
of  Berwickshire  the  appointment  of  a  Manager  of  the 
property  sequestrated  as  aforesaid,  to  the  loss,  injury,  and 
damage  of  the  pursuer  i 

3.  Whether,  on  or  about  the  20th,  21st,  22d,  24Ui,  and  25th 
days  of  August  1840,  the  defenders,  or  either  of  them,  by 
themselves,  or  by  another,  or  by  others^  wrongfully  took 
possession  of  all  or  any  part  of  the  property  sequestrated 
as  aforesaid,  or  wrongfully  interfered  or  intermeddled 
with  the  puTBuer^s  management  of  the  said  fann,  or  crop 
and  stock  thereof,  to  the  loss,  injury,  and  damage  of  the 
pursuer! 

Damages  laid  at  ^1,000. 


No.  XXL 
Bamsay  t.  G^— 4^  June  1829. 

It  being  admitted  that  the  pursuers  are  Commissioners 
appointed  by  the  Earl  and  Countess  of  Dalhoiisie  for  the 
management  of  their  property  in  Scotland,  and  that  the 
farm  of  Seggarsdean  is  the  property  of  the  said  Eaii  and 
Countess; 

It  being  also  admitted  that,  by  a  lease  dated  the  30th 
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day  of  Noyember  1819,  the  late  Robert  Amoa  became 
tenant  of  the  said  farm,  for  the  period  of  18  years,  from 
1819,  and  that,  on  the  26th  day  of  September  1825,  the 
said  Robert  Amos  died,  and  at  the  period  of  his  death 
was  due  to  the  said  Earl  and  Countess,  as  rent  for  crop 
1824,  the  sum  of  je250 ; 

It  being  also  admitted  that  the  rent  for  crop  1825 
amounted  to  jP400,  and  that  no  part  of  the  said  £400  was 
paid  before  the  28th  day  of  October  1825,  when  the  crop 
and  stock  on  the  said  farm  were  sold,  under  a  sequestration 
for  payment  of  the  said  rent. 

Whether,  between  the  25th  day  of  September  and  the  said 
28th  day  of  October  1825,  the  defender  privately,  and 
not  in  public  market,  purchased  about  30  bolls  of  wheat, 
reaped  from  the  said  farm  during  the  said  year  1825 ! 
and.  Whether  the  defender  is  indebted  and  resting-owing 
to  the  pursuer,  as  Commissioner  aforesaid,  in  any,  or  what 
sum,  as  the  price  of  the  said  wheat! 

Note. — ^The  daim  is  limited  to  ^84, 15s.  8d. 


XXII. 

Urqukart  v.  Oamerons  ^  MaeBae^ — Zd  Marck  1847* 

It  being  admitted  that  the  pursuer,  Thomas  Urquhart, 
was  and  is  proprietor  of  the  estate  of  Einbeachie,  in  Boss- 
shire,  and  that  Boderick  MacBae  was,  in  the  years  1844  and 
1845,  tenant  of  the  farm  of  Mains  of  Eanbeachie,  part  of 
the  pursuer^s  said  property,  at  the  rent  of  £15  per  annum, 

1.  Whether,  on  or  about  the  dth,  10th,  or  11th  days  of 
April  1845,  or  one  or  more  of  the  days  of  that  month, 
the  defenders,  William  Cameron,  Murdoch  Cameron,  and 
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Kenneth  MaoBae,  or  one  or  more  of  them,  in  concert  with 
the  said  Roderick  MacBae,  clandestinely  and  wrongfolly 
removed  or  secreted,  or  assisted  in  clandestinely  removing 
or  secreting  the  stock,  crop,  and  articles  on  the  said  farm, 
specified  in  the  Schedule  hereto  annexed,  or  any  of  them, 
for  the  purpose  of  injuring  or  impairing  the  pursuer^s 
right  of  hypothec  -,  and.  Whether  the  defenders,  or  one  or 
more  of  them,  are  thereby  liable  to  the  pursuer  in  the  sum 
of  £7^%  17».,  or  any  part  thereof  ? 

2.  Whether,  on  or  about  the  9tb,  10th,  or  11th  of  April 
1845,  or  one  or  more  of  the  days  of  that  month,  the  said 
William  Cameron  did  wrongfully  receive  or  intromit  with 
three  heifers,  a  cow  and  calf,  and  a  mare,  or  certain  of 
them,  the  property  of  the  said  Roderick  MacRae,  and 
wrongfully  retain  the  same,  to  the  effect  of  injuring  or 
impairing  the  pursuer^s  right  of  hypothec !  and.  Whether 
the  said  defender  is  liable  to  the  pursuer  in  the  sum  of 
£73  sterling,  or  any  part  thereof,  as  the  value  of  said 
articles,  or  of  certain  of  them  ? 

3.  Whether,  on  or  about  the  9tb,  10th,  or  11th  of  April 
1845,  or  on  one  or  more  of  the  days  of  that  month,  the 
said  Murdoch  Cameron  did  wrongfully  receive  or  intromit 
with  the  machinery  of  a  thrashing-mill,  a  long  cart,  two 
meal  barrels,  a  cart*eaddle,  two  oart-collarp,  two  hens, 
one  brace  and  one  stretcher,  a  black  year-old  bull,  three 
black  cows,  a  grey  mare,  and  a  brown  horse,  or  certain  of 
them,  the  property  of  the  said  Roderick  MaoRae,  and 
wrongoudy  retain  the  same,  to  the  effect  of  injuring  or 
impairing  the  purauer's  right  of  hypothec !  and.  Whether 
the  said  defender  is  liable  to  the  pursuer  in  the  sum  of 
^73,  or  any  part  thereof,  as  the  value  of  said  articles,  or 
of  certain  of  them  i 

4.  Whether,  on  or  about  the  8th,  lOtb,  or  llth  of  April 
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1845,  or  one  or  more  of  the  days  of  the  said  month,  the 
said  Kenneth  MaoBae  did  wrongfully  receive  or  intromit 
with  a  grey  mare,  a  coup-cart,  two  iron  ploughs,  a  pair  of 
harrows,  and  three  cart  loads  of  potatoes,  or  certain  of 
them,  the  property  of  the  said  Roderick  MacBae,  and 
wrongously  retain  the  same,  to  the  effect  of  injuring  or 
impairing  the  pursuer^s  right  of  hypothec  i  and.  Whether 
the  said  defender  is  liable  to  the  pursuer  in  the  sum  of 
£7Sj  or  any  part  thereof,  as  the  value  of  said  articles,  or 
of  certain  of  them ! 

Schedule^ — Articles  referred  to  in  First  Issue. 

Nine  head  of  black  cattle-— cows  and  heifers — and  one  bull, 
five  horses,  three  iron  ploughs,  two  pair  of  harrows,  two 
coop  carts,  one  wood  cart,  one  roller,  one  fanners,  one 
bushel  measure,  harness  for  two  pair  and  a  half  of  horses,  a 
gig  and  harness,  one  riding  saddle  and  bridle,  a  quantity  of 
dressed  oats,  amounting  to  quarters  or  there- 

by, a  quantity  of  potatoes,  amounting  to  boUs 

or  thereby,  a  quantity  of  straw,  and  the  machinery  of  a 
r-mill. 


No.  XXIII. 

MaekinfosA  y,  WislH»rt,—Sih  June  1843, 

It  being  admitted  that  the  pursuer  is  proprietor  of  the 
farm  of  Dalmagary,  and  that  his  predecessor  in  the  said 
property  did,  by  a  missive  letter  dated  the  7th  day  of  May 
1831,  let  to  the  defender  the  said  farm,  and  that  the  defen- 
der entered  into  possession  thereof  at  or  about  the  terms 
following,  viz.  Whitsunday  1831  as  to  the  houses  and  pas- 
ture, and  Martinmas  1 831  as  to  the  arable  land  and  natural 
hay  grass, 
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Whether  the  defender  agreed,  in  addition  to  the  rent,  to 
deliver  at  Whitsunday  yearly,  the  following  customs,  viz. 
seven  wedders,  nine  custom  fowls,  six  faces  of  peats  and 
nine  long  loads,  to  the  proprietor  of  the  estates  of  Mack- 
intosh, during  the  currency  of  the  said  lease ! — and. 
Whether  the  defender  is  indebted  and  resting-owing  to 
the  pursuer  the  sum  of  ^^70, 13s.  9d.  sterling,  as  the 
value  of  the  said  customs  since  Whitsunday  1838  i 


No.  XXIV. 
OffUvy  V.  Devon  Iran  Co.  and  O/A^tv,— 12lA  March  1846. 

It  being  admitted  that  the  defenders,  the  Devon  Iron 
Co.,  became  tenants  of  all  and  whole  the  ironnstone  and 
iron-ore  within  the  three-sixth  parts  of  the  town  and  lands 
of  Blaimgone,  then  belonging  to  Mark  Watt,  Esq.  of 
Blairngone,  under  the  tack  No.  8  of  process,  and  that  the 
pursuer  is  trustee  of  the  said  Mark  Watt ; 

It  being  also  admitted  that  the  defenders,  the  Devon 
Iron  Co.,  entered  into  possession  and  worked  the  minerals 
under  the  foresaid  lease,  from  the  10th  July  1827  till  the 
term  of  Martinmas  1842, 

Whether  the  operations  by  the  defenders,  in  working  the 
iron-stone  and  iron-ore,  sinking  pits,  making  roads,  oi^ 
otherwise,  under  the  foresaid  lease,  occasioned  surface 
damage  to  the  said  lands  of  Blairngone  i  and.  Whether 
the  defenders  are  indebted  and  resting-owing  to  the  pur- 
suer, as  trustee  foresaid,  in  the  sum  of  ^500,  or  any  part 
thereof,  as  the  damage  caused  by  the  said  operation  f 
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No.  XXV. 

SiOherland  v.  Miicadcm$y — IZth  November  1845. 

Whether,  on  or  about  the  5th  day  of  September  1844,  the  de- 
fenders applied  for,  and  obtained  sequestration  of  the  goods 
and  effects,  crop  and  stocking,  situated  on  the  premises  at 
Lochside,  in  the  parish  of  Old  Monkland,  and  shire  of 
Lanark,  then  occupied  by  the  pursuer,  as  tenant  of  the 
defenders ;  and  did  thereafter,  on  or  about  the  27th  Sep- 
tember 1844,  wrongfully  apply  for,  and  obtain  from  the 
Sheriff-Substitute  of  the  county  of  Lanark,  warrants  to 
sell  the  said  sequestrated  crop,  or  part  thereof;  and  did 
thereafter,  on  or  about  the  9th  October  1844,  wrongfully 
publish  and  proclaim  the  intended  sale  of  the  said  seques- 
trated crop,  or  part  thereof,  under  the  said  warrant  of 
sale,  by  circulation  of  printed  handbills,  to  the  loss,  injury, 
and  damage  of  the  pursuer  % 

Damages  laid  at  £VXi. 


No.  XXVI. 

Biaset  v.  WhiUm,—VHh  June  1842. 

1.  Whether  the  pursuer  was  tenant  of  a  dwelling-house 
and  other  premises  at  Countlaw,  on  the  estate  of  Park- 
hill,  the  property  of  the  defender,  from  the  term  of 
Martinmas  1839  to  the  term  of  Martinmas  1840  i  and, 
Whether  the  defender,  on  or  about  the  26th  day  of  May 
1840,  wrongfully  applied  for  and  obtained  the  warrant, 
No.  23  of  process,  for  ejecting  the  pursuer  from  the  said 
dwelling-house  and  premises  t 


I 

L. 
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2.  Whether  the  defender  wrongfully  removed,  or  oansed  to 
be  removed,  the  roof  of  the  said  dwelling-house,  or  other- 
wise injured  the  same,  and  the  other  premises,  to  the 
loss,  injury,  and  damage  of  the  pursuer ! 

Damages  laid  at  ^^500. 


No.  XXVII. 

Ferrier  v.  Combst — 6th  July  1842. 

It  being  admitted  that  the  pursuer  is  proprietor  of  Sear 
field  Baths,  with  the  dwelling-house  and  other  premises 
connected  therewith,  and  that  the  same  were  let  to  the 
defender,  as  a  public  bath  establishment,  for  the  period  of 
one  year,  from  July  1841,  at  the  rent  of  ^80  sterling. 

Whether  the  defender,  during  the  said  period,  wrongfully 
discontinued  the  use  of  the  same  as  a  public  bath  establish- 
ment, to  the  loss  and  damage  of  the  pnrsuer  ? 

Whether,  in  consequence  of  the  ignorance,  unskilfulness, 
or  negligence  of  the  defender,  or  of  those  employed  by 
him,  the  machinery,  apparatus,  and  erections  of  the  said 
baths,  have  been  deteriorated,  to  the  loss  and  damage  of 
the  pursuer! 

Or, 

Whether,  in  violation  of  the  conditions  of  the  said  tack, 
the  pursuer  failed  to  put  and  keep  the  said  bath  establish- 
ment in  good  and  sufficient  condition  and  repair,  to  the 
loss,  injury,  and  damage  of  the  defender ! 

Damages  claimed  by  the  pursuer,  iPl,000. 
Damages  claimed  by  the  defender,  ^400. 
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No.  XXVIII. 

Wilson  V.  Wemyss  and  Erskme's  TrwteeB^ — 
2Zd  Jamartf  1848. 

Whether  the  defender,  Captain  James  Erskine  Wemyss,  is 
proprietor  of  the  lands  called  Muirton  and  the  Dargs, 
part  of  the  estate  of  Lundin,  in  the  parish  of  Largo,  an<f 
county  of  Fife,  and  the  pursuer  is  tenant  thereof,  under 
missives  of  lease  dated  10th  May  and  15th  June  1837, 
for  19  years  from  and  after  the  term  of  Martinmas  ISS?, 
at  the  rent  of  ^130, 14s.  lOd.  or  thereby ;  and  the  said 
parties  were  respectively  proprietor  and  tenant  of  the 
said  lands  in  the  year  1845  ;  and, 

Whether  the  growing  crops  on  the  said  lands,  in  the  year 
1845,  were  injured  by  the  game  preserved  wrongously  in 
excess  thereon,  by  the  said  defender,  to  the  loss  and 
damage  of  the  said  pursuer ! 

Damages  claimed,  <f  80,  8s.  Od. 

NJB. — For  the  discussion  of  the  right  of  the  tenant,  on 
which  the  above  Issue  is  founded,  see  Wemyss  and  Others 
V.  Wilson^ — December  2, 1847 ;  and  as  to  other  similar  ques- 
tions between  landlord  and  tenant,  the  case  of  Wemyss 
V.  OuUandj  decided  same  day,  and  authorities  referred  to 
in  these  two  cases. 


PART  IX 


INSURANCE, 

uroLUDiiro 

CONSTITUTIOK  OF  THE  COKTBAOT  OF  IKSUBAKCB — QUESTIOKS  AS 
TO  PATMENT  OF  PREMIUMS — STBUCTUBB  OF  GENERAL  AKD 
CIOUNTE&  ISSUES — ISSUES  IN  OASES  OF  HABINE  INSURANCE — 
ISSUES  IN  OASES  OF  LIFE  INSURANCE — ISSUES  IN  CASES  OF 
FIRE  INSURANCE — ISSUES  IN  ACTIONS  OF  REDUCTION  AND 
CONJOINED  ACTIONS. 

Corutitution  of  the  Contract  of  Insurance. — As  the  oontraot 
of  Insurance  is  invariably  reduced  into  a  written  instrument 
— the  policy— questions  of  fact  regarding  its  constitution 
and  terms  can  rarely  arise  for  trial  by  a  Jury.  Such  ques- 
tions,  however,  do  sometimes  occur.  In  the  case  of  Milb 
V.  AUmn  Fire  and  Life  Insurance  Co.^  4  Murr.  133 ;  5.  Sh. 
930 ;  6.  Sh.  409 ;  and  3.  W.  &  Sh.  218,  the  question  was, 
Whether  the  Albion  Company  had  agreed  to  insure  a  vessel 
against  fire  tohile  at  sea  f  The  fact,  as  proved  before  the 
Jury,  was,  that  they  had,  by  their  agent  in  Scotland,  under- 
taken to  do  so,  although,  when  the  policy  was  made  out,  it 
contained  a  clause  exempting  the  Company  from  loss  while 
the  vessel  was  at  sea.  The  policy,  however,  had  not  been 
delivered  or  exhibited  to  the  insured.  The  Lord  Chancellor 
held,  that  having  agreed  to  effect  a  policy  of  a  particular 
description,  the  Company  were  answerable  to  the  party  for 
the  loss  arising  from  their  not  having  done  so,  and  were 
bound  to  settle  with  him  "  precisely  as  if  the  agreement  had 
been  executed.'*^ 
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It  may  also  be  a  question  for  a  Jury,  Whether  an  In- 
surance-broker undertook  to  effect  an  insurance  in  certain 
terms,  and  not  having  done  so,  is  liable  in  damages.  In 
Gilbert  v.  Galloteay,  June  12, 1811,  F.  C.  it  was  held  that 
an  Insurance-broker  was  liable  as  the  insurer  if  he  under- 
took to  get  a  complete  policy,  and  by  delay  or  negligence 
failed  to  do  so ;  and  in  Scott  Sf  Gifford  v.  Miller  4*  Ker^ 
5  Murr.  236,  a  broker  was  found  liable  as  the  insurer,  who, 
upon  an  order  to  effect  an  Insurance,  with  leave  to  call  at  a 
port  or  ports  in  the  Highlands,  procured  one,  with  leave  to 
call  at  Tobermory  alone,  the  vessel  having,  in  fact,  called  at 
Inverary,  and  the  insurers  having  been  held  discharged  on 
the  ground  of  deviation.  In  the  latter  case,  the  Lord  Chief 
Commissioner,  in  reference  to  a  defence  that  there  had  been 
another  subsequent  deviation  sufficient  to  have  liberated  the 
underwriters,  directed  the  Jury  thus  : — '^  The  single  ques- 
tion is.  Whether  the  non-recovery  has  been  occasioned  by 
the  non-performance  of  the  agreement  i  The  broker  will  be 
relieved  if  the  underwriter  would  have  been  relieved,  and 
this  is  to  be  decided  on  the  order,  not  on  the  policy^ — 
5  Murr.  246.  There  was  also  in  this  case  the  Counter- 
Issue,  which  may  always  be  taken  in  such  cases,  Whether 
the  pursuer  accepted  of  the  policy  in  question  as  implement 
of  the  agreement  ? — See  No.  XI. 

On  the  same  principle,  liability  as  insurers  was  inferred 
against  a  trading  Company  who  were  part-owners  of  a 
vessel  with  the  master  and  neglected  to  re-insure  the  ^  cap- 
taints  effects  ''^  upon  the  master  informing  them,  by  letter, 
of  a  change  of  voyage,  and  requesting  them  to  insure  to 
cov^  any  extra  risk  to  ''  ship  and  goods,^'  Peirie^s  Executors 
V.  AitchisoUy  Feb.  6, 1841.  In  the  case  of  Harding  v.  Carter^ 
Park  on  Insurance,  p.  4, 5,  Lord  Mansfield  held  the  brokers 
liable  as  actual  insurers,  because  they  had  represented  to 
the  master  of  a  vessel  that  they  had  effected  an  Insurance 
on  his  clothes  and  wages,  when,  in  fact,  they  had  only  done 
so  on  the  ship. 

18 
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Somewhat  akin  to  the  above  is  the  question,  Whether  a 
warehouseman  promised  to  communicate  the  benefit  of  In^- 
surances  to  a  party  who  deposited  goods  in  his  warehouse  ! 
—See  No.  XXXI. 

Unless  made  matter  of  prefatory  admission,  the  pursuer 
must  of  course  prove  the  insurance  on  which  he  founds,  and 
the  Issue  will  generally  commence  with  the  initiatory  ques- 
tion, Whether  the  defender  granted  the  policy  of  Insurance 
founded  on  ?  see  No.  X.  If  there  is  anything  left  ambiguous 
in  the  policy,  the  burden  of  proving  that  the  agreement  was 
made  as  alleged,  falls  on  the  pursuer.  Thus  in  LUter  v.  ScM^ 
December  22,  1809,  F.  G.  where  the  name  of  the  ship  only 
was  inserted,  and  not  that  of  the  port  or  of  the  master, 
and  there  were  two  ships  of  the  name,  the  burden  of  prov- 
ing that  the  one  lost  was  stated  to  the  underwriter  as  the 
subject  of  Insurance,  was  laid  on  the  pursuer.  It  has  been 
held  in  England  that  the  claim  under  a  policy  will  not  be 
avoided  by  a  mistake  in  the  name  of  the  ship  as  ^^  Leopard^^ 
for  *' Leonard,^  if  the  identity  be  proved, — ^the  policy  contain- 
ing the  words,  ^'  or  by  whatsoever  other  name  or  names  the 
same  ship  should  be  called,^  Park  19  ;  Le  Mesurier  v. 
Vaughan,  6  East.  382. 

Qtieitions  cls  to  Payment  of  Premiums. — Few  Issues  of  Fact 
arise  in  regard  to  premiums  of  Insurance.  The  policy  itself 
generally  proves  payment  of  the  premiums,  but  in  cases  of 
Fire  and  Life  Insurance  the  premiums  after  the  first,  must, 
if  denied,  be  proved  to  have  been  paid  within  the  time  and  un- 
der the  conditions  stipulated  in  the  policy,  as  requisite  to  se- 
cure its  renewal  or  prevent  forfeiture.  In  the  case  of  Barker  v. 
North  Brtiiih  Insurance  Co.  9  Sh.  869,  on  appeal,  Sh.  Suppl. 
61,  and  under  remit,  12  Sh.  500,  the  Issue  of  Fact  came  to 
be,  whether  a  bill  placed  in  the  hands  of  the  secretary  of 
the  company  before,  but  not  falling  due  till  after  expiry  of 
the  period  stipulated  in  the  policy,  was  received  by  him 
as  payment  of  the  premium  then  due!    The   House  of 
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Lords  remitted  to  the  Goart  of  Semion,  ini0r  aUoj  ^^  to  aa- 
oertain,  by  the  examination  of  the  Secretary,'^  if  consistent 
with  the  law  and  practice  of  Scotland,  and  from  **  other 
legal  evidence,^  whether  the  bill  was  received  by  him  as  pay- 
ment of  the  premium.  The  Judges  of  the  First  Division 
remaiJcing  that,  under  the  remit,  it  was  open  to  them  to 
proceed  either  by  hearing  evidence  in  pnesentia^  or  on  com- 
mission, or  by  obtaining  the  verdict  of  a  Jury,  held  that 
this  was  a  proper  question  for  a  Jury,  before  whom  the 
Secretary  might  be  examined,  and  approved  of  the  Issue 
No.  XXII  of  the  subjoined  Examples,  as  calculated  to  try 
the  question.  The  question  may  sometimes  go  to  the  Jury, 
Whether  the  premiums  have  been  paid,  or  what  is  their 
amount! — See  No.  XIII. 

Strueturs  of  General  and  Coumter-Iisuas. — ^The  subject  of 
Insurance  affords  a  favourable  occasion  for  the  general  Issue, 
the  question  being,  whether  the  defender  is  indebted  and  rest- 
ing-owing  the  sum  in  the  policy !  The  admissions  may  set 
forth  the  policy  and  the  occurrence  of  the  event  the  risk  of 
which  was  undertaken.  Frequently,  however,  the  latter  is 
disputed,  and  then  the  question  of  loss  by  one  of  the  perils 
insured  against  must  be  put  to  the  Jury.  If  the  title  to 
recover  be  in  dispute,  this  question  also  must  be  put  in  issue, 
as  in  No.  IV  and  XI  of  the  annexed  Examples. 

Under  the  general  Issue  the  defender  is  entitled  not  only 
to  put  the  pursuer  to  the  proof  of  the  contract,  his  title  to 
recover,  the  loss,  and  the  amount  of  damage,  but  himself  to 
lead  proof  in  support  of  most,  if  not  all,  of  the  avoidances 
which  arise  out  of  the  nature  of  the  contract  of  Insurance. 
And  generally,  pleas  in  defence  may  be  maintained  by  way  of 
exception  to  the  action  on  the  policy ;  and  in  each  case, 
when  the  general  Issue,  or  pursuer'^s  Issue  alone  goes  to 
the  Jury,  the  averments  and  pleas  on  record  both  direct  the 
Judge  as  to  the  evidence  to  be  admitted  for  the  defender, 
and  guard  the  pursuer  against  surprise. 
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Under  the  general  Isaue  the  defence  of  unseaworthiness 
has  gone  to  the  Jury  in  Cook  v.  Greenock  Marine  Ineuranee 
Co.  July  18,  1843 ;  those  of  want  of  due  notice  of  abandon- 
ment and  election  in  Fleming  v.  Smithy  March  5,  1846 ; 
and  that  of  deviation  in  Logan  v.  Forth  Marine  Ineuranee 
Co.  not  reported.  The  defence  pleaded  in  Forbes  ^  Co.  v. 
Edinburgh  Life  Assurance  Co. — 5  Murr.  247  and  10  Sh.  451 
— was  misrepresentation  and  non*statement  of  material  facts 
as  to  the  health  and  habits  of  the  insured,  and  proof  of  this 
was  led  under  the  general  Issue ;  the  view  of  the  Lord  Chief 
Commissioner  being,  that  concealment  voids  the  policy,  and 
therefore  being  proved,  prevents  the  Jury  from  returning 
an  affirmative  answer  to  the  question  of  resting-owing.  In 
the  case  of  Campbell  v.  Aberdeen  Fire  and  Li/e  Assurance 
Co.  June  12,  1841,  an  allegation  was  made  on  the  record, 
that  the  Fire  Policy  on  which  the  action  was  founded  had 
been  fraudulently  entered  into  by  the  pursuer.  The  Court 
held  that  the  defence  of  fraud  in  the  original  constitution  of 
the  contract  might,  in  the  general  case,  competently,  and 
without  disadvantage,  be  tried  under  the  general  Issue  of 
resting-owing ;  but  that  it  was  not  imperative  on  the  Judge 
to  allow  the  case  to  go  to  trial  on  the  general  Issue ;  and 
looking  to  the  circumstances  of  the  case,  the  vague  nature 
of  the  allegation,  and  the  manner  in  which  it  was  insinuated 
along  with  other  grounds  of  defence,  they  directed,  that  in 
this  case  the  defenders  should  either  take  a  special  Issue  on 
the  allegation  of  fraud,  or  expunge  the  averments  and  pleas 
regarding  it  from  the  record.  The  latter  course  appears  to 
have  been  adopted. — See  Example  No,  XXIV. 
.  In  such  a  course  the  defender  suffers  no  prejudice,  because 
the  burden  must  always  lie  on  him  of  proving  his  defence,  since 
prima  facie  evidence  that  the  conditions  of  the  policy  have 
been  observed  will  be  sufficient  on  the  part  of  the  pursuer. 
The  view  taken  in  the  case  of  Campbell  is  confirmed  by  the 
observations  of  Lord  Fullerton  in  the  subsequent  case  of 
Hutchison^  Feb.  21,  1845  : — "  It  requires  no  Counteivlssue 


IKSUBANGE.  261 

to  enable  the  defender  to  prove  the  violation  or  non-per- 
formance of  the  conditions  of  the  contract.  The  party 
founding  on  the  contract,  and  claiming  payment,  must 
bring  at  least  prima  fade  proof  that  the  conditions  have 
been  observed,  and  his  adversary  VFOuld  be  entitled,  without 
a  Counter- Issue,  to  negative  the  averment  of  their  fulfilment.^ 
7  Gases,  477.  It  may  also  be  observed,  that  although  fraud 
is  alleged  on  the  record,  it  was  held,  in  an  action  to  reduce 
a  Life  Policy,  not  necessary  for  the  pursuers  to  take  an 
Issue  going  that  length,  provided  the  Issue  taken  was  at 
once  within  the  summons,  and  relevant  to  support  the  con- 
clusions of  the  action,  Sprott  v.  Ross^  June  16,  1838 ;  16 
Sh.  1145.  It  does  not  seem  to  have  been  thought  necessary  in 
this  case  to  expunge  the  allegations  of  fraud  from  the  record. 

Under  the  general  Issue  may  also  be  tried  the  disputed 
fact,  whether  payment  has  been  made  by  the  insurer  to  the 
insured  of  the  whole  or  part  of  the  sum  admitted  to  be  due 
under  the  policy,  Anderson^  Oarrow  4*  Co,  v.  Forth  Marine 
Insurance  Co.  Jan.  15,  1845,  and  Example  No.  XII. 

Although  the  general  Issue  is  of  such  comprehensive  use, 
there  is  so  much  convenience  in  indicating  the  nature 
of  the  defence  by  a  Counter- Issue,  that  this  is  occa- 
sionaUy  done  in  practice,  even  when  not  required  by  the 
Court  from  any  peculiar  circumstances.  This  is  the  more 
appropriate,  because  in  Insurance  the  defences  generally 
range  themselves  under  certain  known  legal  positions,  and 
thus  admit  of  Counter-Issues  which  are,  in  their  nature^ 
general  Issues  of  style,  applicable  to  these  known  legal  avoid- 
ances, and  not  special  Issues,  or  Issues  of  specific  fact. — See 
Examples  III,  IX,  XV,  XVI.  In  the  case  of  Symers  v. 
Glasgow  Marine  Insurance  Co,  25th  November  1846,  a 
Counter-Issue  of  fraudulent  misrepresentation  and  conceal- 
ment was  settled  for  trial,  although  not  quoted  in  the 
Beport. 

Defences  may  exist  to  payment,  not  arising  out  of  the 
nature  of  the  contract  of  Insurance,  and  on  those  a  Counter- 
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Issue  ought  to  be  taken,  as  when  it  is  alleged  that  the  in- 
sured agreed  to  discharge  the  underwriters. — See  Example 
No.  XXX. 

The  Issue  ought  always  to  put  the  question.  Whether  in- 
terest is  due  on  the  sum  claimed !  as  the  Court,  in  applying 
the  verdict,  cannot  add  interest  to  the  sum  found  due  by 
the  Jury,  M^Kay  v.  M'Leods^  4  Murr.  291.  In  England 
the  Jury  is  empowered  by  Statute  to  give  damages  in  the 
nature  of  interest,  over  and  above  the  money  recoverable 
in  all  actions  on  Policies  of  Insurance,  3  and  4  Will.  IV. 
c.  42,  §  29. 

For  the  earlier  forms  of  Issue  in  cases  of  Insurance,  see 
lMurr.25,302;  2 Murr. 265;  3  Murr. 294, and 4 Murr.  189. 

Issues  in  cases  of  Marine  Insurance, — In  an  action  under 
a  policy  of  Marine  Insurance,  the  ownership  of  the  vessel 
insured  may  afford  question  of  fact  for  a  Jury.  In  the  case 
of  Scott  <Sr  Gifford  v.  Miller  4*  Ker^  7  Sh.  56,  one  plea  in 
defence  was,  that  one  of  the  registered  owners  truly  held 
in  trust  for  an  alien.  The  Oourt  held  that  the  registry  of 
the  vessel  in  the  names  of  the  pursuers  was  not  per  se  evi- 
dence that  the  vessel  was  truly  their  property,  and  that  it 
was  incumbent  on  them  to  prove  the  fact  by  other  evi- 
dence. An  Issue  was  accordingly  taken,  Whether  Gifford 
was  owner  of  one-half  of  the  vessel  I  and  the  case  having 
gone  to  trial — 5  Murr.  236 — the  Jury  on  this  Issue  found 
for  the  defenders.  In  a  discussion  on  a  Bill  of  Excep- 
tions to  the  charge  of  the  Judge — 11  Sh.  21 — ^it  was  held 
that  although  a  conveyance  to  Gifford  was  proved,  yet 
it  was  rightly  left  to  the  Jury,  Whether  on  the  evidence 
the  transaction  by  which  he  became  the  owner  was  simulate, 
and  truly  to  enable  him  to  hold  in  trust  for  the  alien  i  and 
that  it  would  have  been  erroneous  to  have  directed  that 
under  the  Registry  Acts  there  could  not  be  any  trust  created 
in  the  property  of  a  vessel. 

If  the  loss  is  not  admitted,  it  will  be  put  in  Issue,  and 
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must  be  proved  to  have  arisen  in  the  course  of  the  voyage 
insured,  and  from  perils  of  the  nature  insured  against.  The 
Judge  will  construe  the  policy  and  direct  as  to  the  lavF  on 
these  points.  Sometimes  the  legal  view  of  what  is  within  the 
voyage  or  risk  insured  will  depend  on  facts  to  be  found  by  the 
Jury,  as  for  instance  the  question,  Whether  underwriters  will 
be  freed  by  a  delay  in  landing  goods  after  arrival !  will  de- 
pend on  the  enquiry,  Whether  by  the  usage  of  the  place  as 
to  landing  of  goods,  the  delay  was  unreasonable ! — NohU  v. 
Kewnoway^  Dougl.  492,  where  Lord  Mansfield  said  that  the 
underwriter  must  be  presumed  to  be  acquainted  with  the 
practice  of  the  trade  he  insures.  Barratry  of  the  master 
or  mariners  is  one  of  the  risks  usually  insured  against,  and 
wilful  breach  of  embargo  is  held  as  barratry,  it  being  a 
question  for  the  Jury,  Whether  the  master  knew  of  the 
blockade  X—HarrcOt  v.  Wise,  9  B.  and  0.  712.  Deviation 
from  the  voyage  on  a  private  adventure  of  the  master^s,  is  also 
barratry-^Park,  205  ;  and  an  averment  of  loss  by  ^'  fraud 
and  negligence  ^  of  the  master,  is  a  sufficient  averment  of 
loss  by  barratry.  Knight  v.  Cambridge^  2  Baym.  1349. 

The  Lord  Chief  Commissioner  in  Cairns  v.  Kippen,  2  Murr. 
258,  laid  down,  on  the  authority  of  the  English  cases,  that 
the  owners  are  liable  for  the  conduct  of  the  master  if  it  be 
short  of  barratry.  Lord  MoncreiiF,  however,  stated  the 
doctrine  in  a  more  qualified  manner  in  M^CaUum  v.  Sea 
Insurance  Co.  of  Scotland,  July  22,  1839,  M'F.  J.  B.  273, 
observing  that  the  result  of  the  English  decisions  was,  that 
if  the  proximate  cause  of  the  loss  had  been  perils  of  the 
sea,  although  originating  in  negligence  and  misconduct  on 
the  part  of  the  master  and  crew,  the  underwriters  would 
not  be  liberated ;  which  they  would  be,  if  the  negligence  and 
misconduct  were  the  proximate  causes  of  the  loss,  or  the 
facts  necessarily  inferred  that  the  crew  or  master  had  not 
been  of  competent  skill  at  first ;  the  owner,  as  a  condition 
precedent,  being  bound  to  provide  a  crew  of  competent 
skiU.     In  the  case  of  the  cargo  being  damaged,  the  owners 
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will  be  liable  if  the  injury  arose  from  bad  stowage  or  negli- 
gence on  board  the  vessel.  In  Strang  v.  Martin,  July  11, 
1839,  the  Court  held  that  a  part-owner  of  a  vessel  is  en- 
titled to  recover  to  the  extent  of  his  interest,  when  the 
other  part-owner,  being  also  the  master,  has  committed 
barratry.  The  expenses  of  salvage  may  be  recovered  under 
the  allegation  that  goods  were  spoiled  by  perils  of  the  sea, 
Park,  329,  and  the  overturn  of  a  vessel  in  a  dry  harbour, 
occasioned  partly  by  accident  and  pai*tly  by  the  state  of 
the  weather,  may  be  within  the  terms  of  a  policy  of  Insur- 
ance, Napier  v.  Wood,  4  Sh.  19.  Loss  occasioned  by 
another  vessel  running  down  the  ship  insured,  is  a  loss  by 
perils  of  the  sea,  although  there  be  negligence  on  the  part 
of  the  assured  as  well  as  of  the  other  vessel,  Smith  v.  StoU^ 
4  Taunt.  126. 

Deviation  from  the  voyage  insured  will,  in  the  general 
ease,  discharge  the  underwriter ;  but  if  it  arise  from  neces- 
sity, or  some  just  cause,  or  for  the  general  benefit  of  all 
concerned,  the  underwriter  will  not  be  discharged,  and  these 
are  questions  for  the  Jury,  on  the  evidence,  undw  direction 
on  the  legal  principles  by  the  Judge.  The  legal  principles 
are  explained  in  Park  on  Insurance,  chap.  17)  and  other 
writers ;  and  several  cases  have  been  adjudicated  in  Scot- 
land, and  on  appeal,  as  WOson,  4  Brown'^s  Parliamentary 
Oases,  470 ;  Smith  v.  Macniel,  2  Dow,  538 ;  Taaier  v.  Ctan- 
inhffamey  1  Bligh,  87*  The  definition  of  '^  stranding,^  as 
employed  in  policies,  is  fully  discussed  in  Thomson  v.  Muri- 
ton,  June  8, 1844 

The  insured  may  prove  a  total  or  a  partial  loss  of  the 
subject  insured,  which  may  be  the  ship,  goods  on  board,  or 
the  freight.  The  distinction  between  total  and  partial,  or 
average  loss,  and  the  cases  when  the  latter  can  be  claimed 
under  a  policy,  are  explained  in  Park  on  Insurance,  chaps. 
6  and  9.  If  a  ship  has  not  been  heard  of  within  a  reason- 
able time  after  sailing,  the  presumption  will  be  that  she  has 
been  lost  by  foundering  at  sea ;  but  it  will  be  a  question 
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for  the  Jury  in  all  the  circumstances — ^Park  147  and  919  ; 
and  the  pursuer  must  prove  that  when  she  left  the  port  of 
outfit  she  was  bound  on  the  voyage  insured,  Kogter  v.  Innes^ 
B.  and  M.  333 ;  Cohen  v.  Hinckley^  2  Gamp.  dl.  If  the 
Jury  find  that  a  total  loss  is  not  proved,  it  would  seem  they 
might  still — ^under  the  Issue  Whether  the  whole  "  or  any 
part  ■"  of  the  sum  in  the  policy  is  due ! — find  for  the  pursuer 
to  the  extent  of  the  partial  loss  proved,  on  the  same  prin- 
ciple that  in  England,  under  a  Declaration  for  a  total  loss,  a 
partial  loss  may  be  proved  and  recovered ;  Lord  Mansfield 
in  Gardiner  v.  Croasdale^  2  Burr.  904.  The  case  of  Fleming 
y.  Smith,  March  5, 1846,  affirmed  an  Appeal,  April  18, 1848, 
illustrates  the  procedure  which  may  be  adopted  where  a 
total  loss  is  proved ;  and  failure  to  abandon  in  due  time,  or 
election  to  treat  the  loss  as  partial,  is  the  defence  relied  on. 

In  the  case  of  total  loss  under  a  valued  policy,  the  value 
is  agreed,  and  it  is  just  as  if  the  parties  had  admitted  it  at 
the  trial,  2  Burr.  1117.  An  average  loss  opens  the  policy, 
^^Le  Cras  v.  Hughes^  3  Dougl.  81 ;  and  in  such  cases,  as 
well  as  that  of  an  open  policy,  the  Jury  must  estimate  the 
damage  from  the  evidence  led.  When  the  question  under  a 
valued  policy  is.  Whether  a  constructive  total  loss  took 
place  by  the  ship  not  being  worth  repairing !  the  Jury,  in 
judging  of  that  question,  must  consider  the  real  value  of  the 
ship,  although,  should  they  arrive  at  the  conclusion  that  a 
total  loss  has  been  sustained,  they  will  find  a  verdict  to  the 
amount  mentioned  in  the  policy ;  Lord  President  in  Stewart 
V.  Oreenoci  Marine  Insurance  Co.  January  9,  1844. 

The  contract  of  Insurance  being  pre-eminently  one  of 
good  faith,  it  is  a  good  defence  to  an  action  on  the  policy 
that  there  was  fraud  in  the  constitution  of  the  contract,  or 
undue  concealment,  or  even  non-communication  of  any  fact 
which  may  appear  to  the  Jury  to  be  material.  Any  erron- 
eous representation  in  material  points,  as  that  the  vessel 
had  sailed,  or  was  likely  to  sail,  on  a  particular  day,  or  that 
she  had  a  certain  number  of  guns,  however  innocently  made. 
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has  the  same  effect ;  because  it  may  affect  the  underwritenT 
calculation  of  the  risk.  In  the  case  of  Wake  y.  Atty, 
4  Taunt.  403,  a  broker  had  completed  a  policy  in  the  fore- 
noon before  calling  for  his  letters,  one  of  which  contained 
information  of  the  loss ;  and  Sir  James  Mansfield  left  it  to 
the  Jury,  Whether  he  ought  first  to  have  gone  to  his  oflBce 
and  got  his  letters,  and  whether  the  omission  was  gross  and 
palpable  negligence  in  him  ?  The  Court  of  Common  Pleas 
held  that  the  direction  was  right — ^that  the  matter  of  due 
diligence  had  been  left  to  the  Jury — and  that  they  were 
warranted  in  finding  that  there  was  no  such  want  of  dili- 
gence as  voided  the  policy.  This  case  was  the  subject  of 
discussion  in  that  of  Stone  v.  Grenertzl  Maritime  Insuranee 
Co.  February  1848,  before  the  First  Division,  where  there 
was  an  allegation  of  a  similar  nature,  and  the  Issue  No.  IX 
was  settled  to  try  the  case. 

Warranty  differs  from  representation,  as  it  forms  part 
of  the  contract ;  and  breach  of  warranty  will  therefore  void 
the  policy  without  the  necessity  of  proving  that  it  was  in  a 
point  material  to  the  risk,  or  that  it  occasioned  the  loss. 
That  the  vessel  will  sail  with  convoy,  or  from  a  certain  port 
on  or  before  a  certain  day ;  that  she  is  neutral  property,  or 
has  a  certain  crew,  or  number  of  guns ;  and  generally  what- 
ever is  written  on  the  policy,  or  contained  in  proposals  re- 
ferred to  in  it,  is  a  warranty.  But  it  is  the  province  of  the 
Jury  to  say  what  is  matter  of  warranty,  what  of  representa- 
tion, and  what  of  mere  intention  or  expectation. — See  Lord 
Mansfield^s  charge  in  Bize  v.  Fletcher^  Dougl.  271*  Sea- 
worthiness is  an  implied  warranty  in  every  marine  insur- 
ance, and  the  burden  lies  on  the  insured  of  satisfying  the 
Jury  that  it  has  been  complied  with.  ^'  It  is  a  condition 
precedent  to  the  policy,  and  it  is  indispensable  it  should  be 
proved  before  the  policy  attaches."*" — Lord  President  in 
Cook  V.  Greenock  Marine  Insurance  Co,  July  18,  1843.  In 
this  case  the  question  was  tried  without  a  Counter- Issue, 
and  the  Judge  directed  the  Jury,  if  satisfied  that  the  ship 
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had  not  a  sufficient  complement  of  sails,  to  disregard  evi- 
dence that  she  had  the  equipment  usual  on  the  particular 
voyage  insured.  The  verdict  was  for  the  pursuer ;  and  the 
Court,  holding  the  charge  correct  in  point  of  law,  granted  a 
new  trial  on  the  ground  of  the  verdict  being  contrary  to 
evidence  and  to  the  direction  of  the  Judge.  In  M^'Callum^ 
M'F.  J.  R.  271,  Lord  Moncreiff  directed  the  Jury,  that  if 
the  vessel  were  originally  sea-worthy  on  sailing  from  the 
home-port,  unseaworthiness  proved  at  starting  from  the 
out-port  would  not  liberate  the  underwriters. 

It  is  also  an  implied  warranty  that  the  ship  shall  be  duly 
navigated — that  is,  shall  have  a  master  and  crew  of  com- 
petent skill,  and  a  pilot  where  necessary ;  but  as  to  the 
legal  principles  on  this  point,,  on  that  of  seaworthiness,  and 
in  regard  to  express  warranties,  reference  is  made  to  the 
writers  on  Insurance,  and  to  the  cases  noted  in  Shawns 
Digest  and  Harrison^s  Digest  voce  Insurance.  AU  the  ques- 
tions arising  have  been  conveniently  tried  under  the  general 
Issue,  the  record  limiting  the  field  of  proof,  as  in  M^Loskey 
V.  Glasgow  and  Clyde  Marine  Insurance  Co.  August  4, 1843, 
and  the  Judge  laying  down  the  law  applicable  to  the  facts 
as  brought  out  in  evidence. 

Issues  in  cases  of  Life  Insurance. — ^The  death  of  the  party 
whose  life  is  insured  is  generally  prefixed  as  an  admission. 
It  may,  however,  be  a  question  for  the  Jury,  Whether  the 
death  occurred  within  the  term  insured  i  as  when  the  party 
insured  sailed  in  a  ship  which  was  never  afterwards  heard 
of,  Patterson  v.  Black  \  Park  on  Insurance,  919.  There 
is  in  Life  Insurance  no  distinction  between  total  and  partial 
loss,  and  therefore  the  Issue  puts  the  question  of  resting- 
owing  the  full  sum  insured,  and  the  words  "  or  any  part 
thereof,'"  need  only  be  added  to  cover  the  case  of  any  pay- 
ment having  been  made  to  account. 

The  most  usual  defence  under  a  Life  Insurance  policy  is, 
that  at  the  time  of  granting  the  policy,  erroneous  informa- 
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tion  was  given,  or  important  circumstances  were  withheld 
as  to  the  health  and  habits  of  the  deceased.     Although  not 
necessary,  ivories  4*  Co.  and  Hutchison^  ut  mpra^  it  is  almost  the 
invariable  course  for  the  defender  to  take  a  Counter-Issue  on 
this  point  whether  fraud  is  averred  or  not,  and  the  Issue  is 
the  same  with  the  pursuer's  Issue  in  a  reduction  of  the 
policy  on  the  same  ground.     The  party  applying  for  In- 
surance usually  fills  up  a  proposal,  in  which  the  names  of 
his  medical  attendant  and  of  a  private  friend  are  mentioned, 
and  subscribes  a  declaration  as  to  his  health,  which  declara- 
tion and  proposal  are  declared  to  be  the  basis  of  the  con- 
tract.    Any  fraudulent  proceeding,  such  as  was  alleged  and 
put  in  Issue  in  Example  No.  XX,  will  undoubtedly  annul 
the  contract.     But  any  misrepresentation,  although  arising 
from  mistake  or  negligence,  any  concealment  of,  or  even 
omission  to  communicate  facts   of  importance,   occurring 
either  in  the  statement  of  the  party  himself,  or  his  medical 
attendant  or  friend,  will  vitiate  the  policy.     Reference  to  a 
medical  man  not  the  ordinary  attendant,  is  of  the  nature 
of  a  misrepresentation,  and  goes  to  the  Jury  with  other 
circumstances,   and  they  are  always  the  judges  of  what 
is  material.     It  does  not  require  ''  concealment  "^  to  make 
the  policy  void — *'  non-communication  ^^  is  sufficient,  Lord 
Lyndhurst  in  Diickett  v.  WiUiams,  2  Cr.  &  Mees.  348.     Mr 
Park  thas  states  the  result  of  the  cases  on  this  point,  p. 
936-7  :  ^^  The  question  is  this.  Did  the  insured,  or  any  one 
who  made  a  statement  on  his  behalf  to  the  Company,  know 
of  a  particular  fact ! — Yes.     Do  the  Jury  think  that  fact 
material  to  be  communicated? — Yes.     Was  it  communi- 
cated 2     If  not,  the  policy  is  void.*"     For  instance,  when  the 
assured  was  described  as  *^  resident^'  at  a  place,  and  was  in 
fact  a  prisoner  in  the  county  gaol  there,  it  was  left  to  the 
Jury  whether  this  was  a  material  fact,  and  ought  to  have 
been  communicated,  Hagxienin  v.  RayUff^  6  Taunt.  186; 
and  where  a  representation  that  the  assured  was  in  good 
health,  was  made  by  A,  and  repeated  some  months  after  by 
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A,  and  she  had  in  the  interval  a  pulmonary  attaok,  during 
which  she  was  attended  by  B,  and  she  eventually  died  of 
pulmonary  disease  ;  it  was  held  that  it  was  not  enough  to 
tell  the  Jury  to  consider  whether  there  had  been  misrepre- 
sentation, but  that  it  ought  to  have  been  put  to  them  whether 
the  fact  of  the  attack  and  attendance  by  B  ought  to  have 
been  disclosed,  Morrison  v.  Muspratt^  4  Bing.  60. 

It  was  held — Forbes  <$*  Co,  v.  Edinburgh  Lifs  Assurance 
Co.  10  Sh.  451 — ^that  although  a  question  asking  informa- 
tion as  to  the  habits  of  the  party  remained  unanswered  by 
the  friend  to  whom  reference  was  made,  this  was  no  waiver 
or  abandonment  on  the  part  of  the  Company  of  the  inquiry 
into  habits,  and  did  not  relieve  the  assured  from  the  obliga- 
tion to  disclose  every  fact  material  to  be  known  :  and  that 
evidence  adduced  of  a  dangerous  habit  of  opium  eating 
ought  to  have  gone  to  the  Jury  to  say  whether  it  was  proved, 
and  if  so,  whether  it  was  material  or  not.  In  the  case  of 
l^>rott  V.  Boss^  June  16, 1838,  the  Court  altered  the  words 
in  the  prepared  Issue  from  ''  false  statement,  or  undue  con- 
cealment, or  non-statement,^  into  ^'  misrepresentation,  or 
undue  concealment,  or  non-statement  of  material  facts,^  and 
they  refused  to  introduce  the  word  '*  wilful,**^  the  insertion  of 
which  was  proposed,  on  the  ground  that,  without  it,  the  affir- 
mative might  cover  a  statement  only  proved  to  be  erroneous 
by  subsequent  discovery  of  a  latent  disease,  or  even  by  post 
mortem  examination.  It  is  proved  to  be  unnecessary  to 
guard  against  any  such  event,  by  the  decision  in  the  case  of 
Hutchison  V.  Nationod  Loan  Fund  Life  Assurance  Society^ 
Feb.  21,  1845,  where  it  was  held  that  a  declaration,  by  the 
party  assured,  of  good  health,  forming  the  basis  of  the  con- 
tract— whether  to  be  viewed  as  a  representation,  warranty, 
or  condition  of  the  contract — is  sufficiently  complied  with,  if 
it  was  true  according  to  the  knowledge  or  reasonable  belief  of 
the  party  at  the  time,  after  due  care  to  ascertain  the  truth. 
It  is  not  a  warranty  that  the  party  is  free  from  all  latent 
disease,  to  require  which  would  put  an  end  to  Life  Insur- 
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ance.  According  to  Lord  Mansfield — '*  A  warranty  that  a 
man  is  in  health,  or  in  good  health,  can  never  mean  that  a 
man  has  not  the  seeds  of  disorder :  we  are  all  bom  with 
the  seeds  of  mortality  in  us,""  WiUis  v.  PooUy  17«) ;  Park, 
835. 

It  will  be  equally  fatal  to  the  policy  if  the  suppression  or 
false  representation  has  occurred  in  verbal  answers  to  a 
parole  inquiry,  such  as,  whether  similar  Insurances  have 
been  effected  at  other  offices  I  although  the  articles  of  the 
Gompany  only  stipulate  that  the  policy  is  to  be  void  on  false 
answers  being  given  to  written  enquiries,  Wainwrigii  v. 
Bland,  1  Mee.  &  W.  32. 

In  England  a  distinction  is  drawn  between  representation 
and  warranty  in  Life  Assurance,  applicable,  it  would  appear, 
to  cases  where  a  person  insures  the  life  of  another  in  which 
he  has  an  interest.  If  there  is  neither  warranty  nor  repre- 
sentation, the  insurers  take  the  risk,  being  presumed  to 
satisfy  themselves  by  enquiry ;  if  there  are  representations 
by  the  party  effecting  the  Insurance,  falsehood  or  non-dis- 
closure will  void  the  policy.  If  there  is  a  warranty  that  the 
party  on  whose  life  the  Insurance  is  effected  is  in  good 
health,  particular  representations  on  the  one  hand,  and 
enquiries  by  the  Insurance  Office  on  the  other,  are  super- 
seded ;  and  the  person  effecting  the  Insurance  must  prove 
that  the  warranty  was  complied  with,  which  he  sufficiently 
does,  by  proving  that  the  life  was  a  reasonably  good  and 
insurable  one.  It  may  be  such,  although  there  was  a  parti- 
cular infirmity  not  tending  to  shorten  life,  and  yet  one  which 
it  would  have  been  necessary  to  communicate,  had  a  detailed 
representation  been  made  as  to  health  and  habits,  Lord 
Mansfield  in  Boss  v.  Bradshato,  1  Black.  Rep.  312.  In  an 
Insurance  on  the  life  of  another,  if  the  person  whose  life  is 
insured  is  applied  to  for  information,  he,  in  giving  such  infor- 
mation, becomes  by  implication  the  agent  for  the  party  effect- 
ing the  Insurance,  who  is  bound  by  his  statements,  and  must 
suffer  if  they  are  false  or  defective,  although  he  himself  is 


INSUBANOB.  271 

unacquainted  with  the  life  assured,  and  the  servant  of  the 
Insurance  Office  has  undertaken  to  do  all  that  is  required 
by  his  Office,  Hverett  v.  Desboroughy  5  Bing.  503.  See  abo 
Forbes  <$r  Co.  ui  supra ;  and  Paul  v.  British  OommercieU 
Insurance  Co.  10  Sh.  618 ;  which  were  both  Insurances  on 
the  life  of  the  Earl  of  Mar  by  his  creditors. 

Issues  in  eases  of  Fire  Insurance. — Unless  admitted,  the 
fact  of  a  fire  having  taken  place,  and  caused  loss,  must  be 
proved,  and  therefore  will  be  put  in  Issue.  Destruction  of 
property  by  mere  heat  will  not  be  sufficient  to  subject  the 
insurers ;  actual  ignition  must  be  proved,  Park  950 ;  but 
ignition  of  the  articles  injured  is  not  necessary,  if  the 
damage  is  attributable  to  fire,  although  only  in  a  neigh- 
bouring house,  Johnston  v.  West  of  Scotlani  Insurance  Co. 
4  Murr.  189,  and  7  Sh.  52.  The  insured  must  prove  the 
extent  of  the  damage  he  has  suffered,  and  the  insurers 
are  liable  for  partial  loss  although  not  expressly  under- 
taking such  liability  in  the  policy. .  It  may  sometimes  be  a 
question  of  fact,  whether  the  pursuer  was  interested  in  the 
goods  destroyed !  as  in  Friedlander  v.  London  Assurance  Co. 
1  Nev.  and  M.  31.  The  policy  is  vitiated  by  misrepresen- 
tation and  by  suppression  of  any  facts  material  for  the 
insurers  to  know,  as  in  Bufe  v.  Turner^  6  Taunt.  338, 
where  the  plaintiff  wrote  to  effect  an  Insurance  without 
mentioning  that  that  very  evening  a  fire  had  taken  place  in 
a  neighbouring  warehouse,  although  it  was  apparently  extin- 
guished ;  and  the  fire  afterwards  broke  out  and  consumed 
the  subject  of  the  Insurance. 

Warranty  is  frequently  required  as  to  the  nature  of  the 
building  or  other  property  insured,  and  the  trade  or  opera- 
tions carried  on  ;  for  instance,  that  a  mill  is  of  the  first  class 
of  rates  described  in  the  Proposals  of  the  Company,  which 
pays  a  lower  premium  than  the  second  class,  as  in  New- 
ccuUe  Insura/nce  Co.  v.  M'-Morran  4*  C4>.,  reversed  on  Appeal, 
3  Dow.  255.     The  warranty  must  be  strictly  complied  with, 
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and  it  is  of  no  avail  to  prove  that  the  difference  was  immar 
terial  to  the  risk.  Lord  Eldon  said  in  the  above  cited 
case  : — "  It  is  a  first  principle  in  the  Law  of  Insurance,  on 
all  occasions,  that  where  a  representation  is  material,  it 
must  be  complied  with  ; — if  immaterial,  that  immateriality 
may  be  enquired  into  and  shown ;  but  that  if  there  is  a 
warranty,  it  is  part  of  the  contract  that  the  matter  is  such 
as  it  is  represented  to  be,  therefore  the  materiality  or  im- 
materiality signifies  nothing,""  3  Dow.  262.  On  the  same 
principle,  if  a  building  is  fJtered,  so  as  to  change  the  class, 
or  increase  the  risk,  or  mills  warranted  to  be  worked  by 
day  only,  are  worked  at  night,  these  form  grounds  of  de- 
fence which,  on  being  proved  to  the  Jury,  will  secure  a 
negative  answer  to  the  question  of  resting-owing. 

The  Insurance  Company  may  negative  the  proof  of  loss, 
and  prove  the  defence  of  breach  of  warranty  under  the 
general  Issue.  It  was  also  held,  in  the  case  of  Campbell 
already  referred  to,  that  fraud  in  the  constitution  of  the 
contract  does  not  necessarily  require  a  Counter-Issue, 
although  in  the  peculiar  circumstances  of  that  case  the 
defender  was  not  allowed  to  prove  fraud,  without  taking  an 
Issue  upon  it.  When  the  defence  is,  that  the  insured  wil- 
fully set  fire  to  the  premises,  it  has  been  held  in  England 
that  the  Jury  must  be  satisfied  that  the  crime  imputed  to 
him  is  as  fully  and  satisfactorily  proved  as  would  warrant 
them  in  finding  him  guilty  on  a  criminal  charge  for  the 
same  offence,  ThwrtM  v.  Beaumont^  8  Moore,  612.  It 
follows  that  a  separate  Issue  ought  to  be  taken  under  such 
a  defence,  which  is  farther  necessary,  as  the  defence  does 
not  arise  out  of  the  nature  of  the  contract.  In  Hercvie$ 
Insurance  Co.  v.  Hv/nier^  14  Sh.  147  and  1137,  and  15 
Sh.  800,  there  was  a  reduction  of  a  decreet-arbitral,  and  such 
an  Issue  was  taken.  There  was  in  the  same  case  another 
Issue,  which  lies  open  to  the  objection  made  in  the  House 
of  Lords  in  Clettand  v.  Weir^  6  Bell,  78,  where  Lord 
Brougham  observed — '^  One  affirmative  on  the  one  side,  and 
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one  negative  on  the  other,  meeting  that  affinnatiTe,  is  the 
definition  of  an  Issue ;  and  if  there  are  more  facts  than  one 
sent  to  a  Jury,  there  ought  to  be  for  each  of  those  facts  one 
negative  on  the  one  side,  and  one  affirmative  on  the  other, 
which  forms  the  Issue  upon  that  fact."^ — ^^  Four  distinct 
answers  might  be  given  to  this  question — Whether  Weir, 
knowing  of  the  existence  of  the  will,  wrongfully  took 
possession!''  In  the  same  way  the  question — "  Whether 
the  Insurance  was  effected  on  a  fraudulent  over-valuation, 
with  the  intention  of  destroying  the  premises  by  fire !  ^ — was 
capable  of  more  than  one  answer,  without  finding  either  for 
the  pursuer  or  defender.  Accordingly,  the  Jury  returned 
a  special  verdict,finding  the  fraudulent  over-valuation  proved, 
but  not  the  intention  to  destroy ;  and  it  remained  for  the 
Court  to  decide  whether  this  was  in  substance  a  verdict  for 
the  pursuer  or  defender. 

It  is  sometimes  a  condition  of  the  policy  that  if  there  is 
any  false  swearing  or  affirming  in  support  of  a  claim  under 
the  policy,  the  insured  shall  forfeit  all  benefit.  This  is 
proper  matter  for  a  Counter-Issue,  as  in  No.  XXYIII  of 
the  Examples.  In  an  English  case  where  there  was  such  a 
condition,  and  an  affidavit  had  been  made  of  loss  to  the 
extent  of  ^1,085,  while  the  Jury  returned  a  verdict  for 
only  ^500,  the  Court  granted  a  new  trial.  Levy  v.  BaiJUe^ 
7  Bing.  347.  The  taking  of  a  separate  Issue  on  the  point 
will  generally  prevent  such  a  result.  Negligence  on  the  part 
of  the  insured  does  not  afford  a  Counter-Issue  or  defence, 
because  the  policy  is  an  indemnity  against  that,  Bhato  v. 
Bobbenby  1  Nev.  and  P.  279.  It  is  usually  a  condition  of 
a  Fire  Policy  that  it  shall  be  void  unless  notice  is  given  of 
any  Insurance  effected  with  other  Companies.  This  affords 
a  defence  not  requiring  any  Counter-Issue. — See  Danalcbon 
V.  Manehs8(er  Insurance  Co,  Mar.  2, 1836, 14  Sh.  681,  where 
various  points  as  to  this  condition  were  under  judicial  dis- 
cussion. 

10  ' 


274  IVSUBANOB. 

Isiuei  ffi  Aetiom  of  BeducHon  and  Oonfoined  Actions. — It 
not  unfrequently  happens  that  the  insurer,  where  no  action 
is  brought  against  him,  raises  an  action  to  get  rid  of  the 
claim  which  hangs  over  him,  by  having  the  policy  set  aside 
on  some  ground  afiecting  the  constitution  of  the  contract, 
or  for  having  it  declared,  on  some  of  the  grounds  already 
adverted  to,  that  he  is  not  liable*  The  Lord  Chief  Com- 
missioner cites  the  Issue  in  Promoter  Life  Assurance  Co,  v. 
BarriSy  5  Murr.  135 — Whether  the  policy  under  reduction 
is  not  the  policy  of  the  pursuers !  as  the  general  Issue 
adapted  for  setting  aside  the  instrument.  The  ground  of 
action  in  that  case  was  misrepresentation  as  to  the  health 
and  habits  of  the  person  whose  life  was  insured.  This  form 
of  Issue,  however,  appears  to  be  more  peculiarly  adapted  to 
a  reduction,  on  the  head  of  forgery^  and  it  has  not  been  fol- 
lowed in  practice  where  fraud  or  misrepresentation  is  the 
ground  of  reduction. — Examples  Nos.  XVIII  and  XIX. 
Sometimes  actions  of  Reduction  and  for  Payment  are  con- 
joined when  there  will  be  Counter-Issues,  and  the  Court 
will  direct  which  party  is  to  stand  pursuer  at  the  trial. 


EXAMPLES. 


MARINE   INSURANCE. 


No.  I. 

Thomson  v.  Patten,  ^c.—22d  Febmary  1838. 

It  being  admitted  that,  on  the  19th  day  of  August  1835, 
the  defenders  granted  the  policy  of  Insurance  No.  4  of  pro- 
cess, whereby,  in  consideration  of  a  certain  premium  paid 
by  the  pursuer,  the  hull  and  materials  of  a  certain  vessel 
called  ^  Home,^  the  property  of  the  pursuer,  was  insured 
by  the  defenders  against  the  perils  stated  in  the  said  policy, 
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to  the  amount  of  the  sums  attached  to  their  names  in  the 
schedule  hereunto  annexed,  amounting  in  all  to  the  sum  of 

jeeoo; 

It  being  also  admitted  that,  on  the  23d  day  of  November 
1836,  on  the  voyage  mentioned  in  the  said  policy,  the  said 
vessel  was  totally  lost, 

Whether  the  defenders,  or  any  of  them,  are  indebted  and 
resting-owing  to  the  pursuer  in  the  sums  attached  to  their 
names  respectively  in  the  said  policy,  or  any  part  thereof 
with  interest  thereon,  as  the  value  of  the  hull  and  mate- 
rials of  the  said  vessel  i 


No.  II. 

iPKmtsie  4*  Co.  v.  Aberdem  Marine  Ifuurance  Co.^^ 

2Sd  May  1843. 

It  being  admitted  that,  on  the  17th  of  March  1841,  the 
defenders,  the  Aberde^i  Marine  Insurance  Co.  granted  the 
policy  No.  59  of  process,  whereby,  in  consideration  of  a 
certain  premium  paid  by  the  pursuers,  a  certain  vessel  named 
the  **  Reform,^  the  property  of  the  pursuers,  was  insured 
by  the  defenders  against  the  perils  stated  in  the  said  policy, 
for  the  period  of  one  year  from  the  said  17th  of  March 
1841  to  the  17th  of  March  1842,  at  noon,  to  the  amount 
of  £400 ;  the  said  vessel,  during  the  said  period,  to  be  em- 
ployed in  the  coasting  trade. 

Whether,  on  or  about  the  12th  day  of  March  1842,  the  said 
vessel,  while  in  the  prosecution  of  a  voyage  covered  by 
the  said  policy  of  Insurance,  was  totally  lost!  and  Whether, 
under  the  said  poUcy,  the  defenders  are  indebted  and 
resting-owing  to  the  pursuers  in  the  foresaid  sum  of 
dP400,  or  any  part  thereof^  with  interest  thereon,  as 
HbeUedl 
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No.  III. 

CSmmtmI)  Stn^  <$*  Co.  ▼.  Ihmde$  Marine  ImuraiMe  Co.^^ 

TfHh  March  1846. 

It  being  admitted  that,  on  30th  October  1841,  the  defen- 
der granted  a  policy  of  Insurance,  of  which  No.  of  pro- 
cess is  a  certified  copy,  whereby,  in  consideration  of  a  cer- 
tain premium  paid  by  the  pursuers,  the  hull  and  materials 
of  the  ship  or  vessel  called  the  ^'  Aurelian,^  were  insured 
by  the  defenders  against  the  perils  stated  in  said  policy,  lost 
or  not  lost  at  and  from  New  Glasgow,  Nova  Scotia,  to 
Liverpool,  to  the  extent  of  ^500  sterling. 

Whether,  on  or  about  the  20th  and  25th  days  of  November 
1841,  and  intermediate  days,  and  on  or  about  the  12th 
or  13th  days  of  January  1842,  or  on  or  about  one  or 
other  of  these  dates,  pending  the  currency  of  said  policy, 
and  in  prosecution  of  said  voyage,  the  said  vessel  suffered 
injury  and  damage  through  the  perils  insured  against, 
or  either  of  them,  and  whether  the  defenders  are  resting- 
owing  to  the  pursuers  the  sum  of  £535^  7s.  Id.  sterling, 
and  interest  thereon  as  libelled,  or  any  part  thereof! 

Or, 

Whether  the  eaid  Teasel,  when  she  suled  on  said  voyage, 
was  not  sea-worthy  I 


No.  IV. 

Oooi  V.  Qreenock  Marine  Insurance  Co. — ^18^  July  1843. 

It  being  admitted  that,  on  the  5th  day  of  August  1842, 
the  defenders,  the  Greenock  Marine  Insurance  Co.  granted 
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the  policy  of  Insurance  No.  .  of  process,  whereby,  in 
consideration  of  the  premium  paid  to  them  by  Messrs  Wil- 
liam and  Samuel  Irvine,  merchants  in  Glasgow,  acting  as 
agents,  a  certain  vessel  named  the  ^*  Maria,**"  was  insured 
by  the  defenders  against  the  perils  stated  in  the  said  policy, 
on  a  voyage  at  and  from  Clyde  to  the  Havannah,  and  until 
the  said  vessel  should  be  moored  at  anchor  there  twenty- 
four  hours  in  good  safety,  to  the  amount  of  sums  attached 
to  their  names  in  the  schedule  hereto  annexed,  amounting 
in  all  to  the  sum  of  ^1,500,  the  said  vessel  being  valued  at 
the  sum  of  ^3,000, 

Whether  the  pursuers  were  sole  owners  of  the  said  vessel ' 
at  the  date  of  the  policy!  and  Whether' the  same  was 
effected  by  the  said  William  and  Samuel  Irvine  as  their 
agents,  for  their  behoof!  and  Whether,  on  or  about  the 
22d  day  of  August  1842,  the  said  vessel,  while  in  the 
prosecution  of  the  said  voyage,  became  a  wreck,  and  was 
totally  lost !  and  Whether  the  defenders,  or  any  of  them, 
under  the  said  policy,  are  indebted  and  resting-owing  to 
the  pursuers  in  the  sum  or  sums  attached  to  their  names 
respectively  in  the  said  policy,  or  any  part  thereof,  with 
interest  thereon  as  libelled  i 


No.V. 

Fleming  v.  BniUh,—VHh  July  1844. 

It  being  admitted  that,  on  the  25th  day  of  August  1841, 
the  defenders  granted  the  policy  No.  98  of  process,  whereby 
the  vessel  "  William  NicoF  of  Glasgow,  the  property  of  the 
pursuers,  was  insured  by  the  defenders  against  the  perils 
therein  stated,  from  the  18th  of  August  1841  to  the  18th  of 
August  1842,  to  the  amount  of  the  sums  attached  to  their 
names  respectively  therein,  amounting  together  to  the  sum 
of  ^5,800, 
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Whether,  about  the  months  of  May  and  June  1842,  or 
<me  or  other  of  the  said  months,  and  within  the  said 
period  stated  in  the  policy,  the  said  vessel  was  totally 
lost!  and  Whether  the  defenders  are,  under  the  said 
policy,  indebted  and  resting-owing  to  the  pursuers  in  the 
foresaid  sums  attached  to  their  names  in  the  said  policy 
respectively,  with  interest  thereon  as  Ubelled,  or  any  part 
thereof,  under  deduction  of  the  sum  of  «^2,469, 10s.  8d. 
with  interest  thereon! 


No.  VI. 

MHJoIhmlz  TrugUes  v.  Aberdeen  Marine  Intunmce  Co. 
and  CociereU,—llth  February  1848. 

It  being  admitted  that,  on  the  22d  day  of  August  1842, 
the  defenders,  the  Aberdeen  Marine  Insurance  Go.  granted 
the  policy  of  Insurance  No.  5  of  process,  whereby  the  vessel 
^  Anuy^  the  pr<^rty  of  the  pursuers,  was  insured  by  the  de- 
fenders against  the  perils  stated  in  the  said  poUcy,  at  and 
from  London  to  Algoa  Bay,  Cape  of  Good  Hope,  there  and 
thence  to  Valparaiso,  or  any  other  ports  and  places  on  the 
West  Coast  of  South  America,  in  any  order  or  rotation, 
and  back  to  a  port  or  ports  of  call  and  discharge  in  the 
United  Kingdom,  to  the  extent  of  ^1,300 ; 

It  being  also  admitted  that»  in  or  about  the  said  month 
of  August  1842,  the  said  vessel  sailed  from  L<Midon  with  a 
cargo  for  Algoa  Bay,  and  thereafter  proceeded  to  certain 
ports  or  places  on  the  West  Coast  of  South  America,  where 
she  loaded  a  cargo  and  sailed  from  Valparaiso,  bound  for  a 
port  in  the  United  Kingdom, 

Whether,  in  or  about  the  month  of  July  1843,  the  said 
vessel,  after  leaving  Valparaiso,  and  in  prosecution  of  her 
voyage  to  the  United  Kingdom,  as  aforesaid,  was  totally 
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lost  by  the  perils  insured  against  under  the  said  policy  ! 
and  Whether  the  defenders  are  indebted  and  resting^ 
owing  to  the  pursuers  the  sum  of  ^1,300,  or  any  part 
thereof,  with  interest  thereon ! 


No.  VII. 

Zo^ofi  y.  F<nrik  Marine  Imurance  Co. — Qih  Deemb$r  1844. 

It  being  admitted  that,  on  the  15th  day  of  October  1842, 
the  defenders  granted  the  policy  No.  8  of  process,  in  favour 
of  the  pursuer  James  Logan,  whereby  goods,  the  property 
of  the  pursuer,  shipped  on  board  of  the  yessel  '^  Jessie 
Logan  ^  of  the  port  of  Liverpool,  at  and  firom  Calcutta  to 
her  port  of  discharge  in  the  United  Kingdom,  were  insured 
by  the  defenders  to  the  amount  of  ^1,000  sterling,  against 
the  perils  therein  stated. 

Whether,  in  or  about  the  month  of  January  1843,  goods 
belonging  to  the  pursuer  on  board  of  the  said  ship,  were 
lost  by  the  perils  of  the  sea  insured  against  by  the  said 
policy !  and  Whether  the  defenders  are,  under  the  said 
policy,  indebted  and  resting-owing  to  the  pursuer  in  the 
sum  of  ^964, 13s.  4d.  sterling,  as  their  proportion  of 
such  loss,  corresponding  to  the  foresaid  sum  of  ^1,000 
underwritten  by  them  as  aforesaid,  with  interest  thereon 
since  the  10th  June  1843,  or  any  part  thereof! 
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No.  VIIL 

Allan  4*  Oo.  ▼.  Tay  Marine  Imuranee  Co. — 

eth  July  1842. 

It  being  admitted  that,  on  the  14th  day  of  December 
1840,  the  defender  granted  the  policy  of  Insurance  No.  3 
of  process,  whereby,  in  consideration  of  a  certain  premium 
paid  by  the  pursuer,  the  freight  of  a  certain  vessel  called  the 
**•  Montrose,^  on  a  voyage  from  Quebec  to  Leith  and  Peter- 
head, was  insured  by  the  defender  against  the  perils  stated 
in  the  said  policy  to  the  extent  of  J?250 ; 

It  being  also  admitted  that,  on  or  about  the  11th  day  of 
November  1840,  the  said  vessel  was  wrecked  on  the  coast 
of  Nova  Scotia,  and  the  freight  totally  lost. 

Whether  the  defenders,  under  the  said  policy,  are  indebted 
and  resting-owing  to  the  pursuer  in  the  said  sum  of  ^250, 
or  any  part  thereof,  with  interest  thereon  i 


No.  IX. 

Stone  V.  General  Maritime  Ineurance  Co. — 
18th  February  1848. 

It  being  admitted  that,  on  or  about  the  5th  day  of  De- 
cember 1846,  the  defenders  granted  the  two  policies  of 
Insurance,  of  which  Nos.  6  and  7  of  process  are  copies, 
whereby  a  certain  vessel  called  the  ^*  Margaret  ^  of  Leith, 
and  her  freight  and  cargo,  were  insured  by  the  defenders 
against  the  perils  stated  in  the  said  policies  on  a  voyage 
from  Middlesbro^  to  Leith,  to  the  extent  of  ^00 ; 

And  it  being  admitted  that  the  pursuer  held  a  vendition 
of  said  vessel  in  security  and  payment  of  debt  owbg  to  him. 
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in  tenns  of  the  deed  No.  13  of  process,  and  that  the  amount 
of  said  debt  exceeded  the  value  of  said  vessel ; 

And  it  being  farther  admitted  that  the  said  policies  were 
applied  for  and  obtained  from  the  defenders  in  name  of  the 
pursuer  by  Allan  M^Naughton,  ship-broker  in  Leith,  now 
deceased,  acting  for  behoof  of  the  pursuer, 

Whether,  on  or  about  the  3d  day  of  December  1846,  the 
said  vessel,  while  in  the  prosecution  of  the  said  voyage, 
was  totally  lost !  and  Whether  the  defenders  are  indebted 
and  resting-owing  to  the  pursuer  in  the  sum  of  £979, 
9s.  2d.  conform  to  schedule  hereto  annexed,  or  any  part 
thereof,  with  interest ! 

Or, 

1.  Whether  said  policies  of  Insurance  were  obtained  to  be 
granted  by  the  said  defenders,  through  misrepresentation 
or  undue  concealment  on  the  part  of  the  said  Allan 
M'Naughton !  or  Whether  the  said  Allan  M^Naughton 
wrongfully  failed  to  acquire  and  communicate  information 
material  to  the  risk,  which  was  within  his  power  at  the 
date  of  granting  the  said  policies  ? 

2.  Whether  said  vessel  was  not  sea-worthy  when  she  sailed 
on  the  voyage  insured  ? 

Schedule. 

Sum  insured, <f  1,300    0    0 

From  which  falls  to  be  deducted  the  propor- 
tion of  ^465,  18s.  6d.  net  proceeds  of 
salvage,  effeiring  to  <£^4,000,  total  sum  in- 
sured on  hull  with  several  Companies,  151    8    6 


Loss,        ^1,148  11    6 
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No.  X. 
Laufref  v.  Cwst&reU, — 9tk  Dsemnier  1847. 

1.  Whether  the  defender  granted  the  policy  of  Insurance 
No.  of  prooess,  whereby  he  insured  to  the  extent  of 
^150  against  sea  and  other  risk,  as  therein  stated,  the 
ship  or  vessel,  called  the  ^*  Jane  ^  of  Newcastle,  belonging 
to  the  pursuer,  on  her  voyage  fr<»n  Falmouth,  or  a  port 
or  place  in  that  neighbouriiood,  and  from  thence  back  to 
her  port  or  ports  of  call  and  discharge  in  the  United 
Kingdom !  , 

2.  Whether  the  said  vessel,  by  and  through  injur}' sustained 
on  or  about  the  Ist  day  of  December  1845,  and  during  the 
currency  of  the  said  policy,  became  a  wreck,  and  was 
totally  lost !  and  Whether  the  defender  is,  under  the  said 
policy,  indebted  and  resting-owing  to  the  pursuer  in  the 
sum  of  ^126,  6s.  lOd.  or  any  part  thereof,  with  interest 
thereon ! 


No.  XI. 

Scott  4-  Oijbrd  v.  MiOer  <$•  Kerr,—22d  March  1830. 

It  being  admitted  that  the  pursuer  Scott  was,  on  the  26th 
day  of  June  1821,  proprietor  of  one-half  of  the  vessel  called 
the  '*  Earl  of  Dalhousie,^  and  that  on  the  4th  day  of  July 
1821,  the  said  vessel  sailed  from  the  Oyde,  and  touched  at 
Fort- William  in  the  north  of  Scotland,  and  on  her  outward 
bound  voyage  was  totally  lost  on  the  6th  day  of  September 
1821,  on  the  side  of  the  Island  of  Anticosti  in  the  Gulf  of 
St  Lawrence ; 
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It  being  also  admitied  that  by  a  policy  of  Insuranoe 
dated  the  3d  day  of  July  1821,  the  Sea  Insurance  Company 
of  Scotland  inaured  the  said  vessel  in  a  voyage  from  Clyde 
to  Quebec,  and  ports  of  discharge  and  loading  in  British 
North  America  while  there,  and  back  to  Dundalk  and 
Greenock,  with  leave  to  call  at  Tobermory  for  passengers  on 
the  voyage  out ; 

1.  Whether,  on  the  20th  day  of  June  1821,  the  pursuer, 
John  Gifford,  was  owner  of  the  one-half  of  the  said 
vessel! 

2,  Whether  the  defenders,  or  any  of  them,  promised  and 
agreed  to  insure,  or  to  get  £lfiOO  insured  on  the  said 
vessel,  on  a  voyage  at  and  from  Clyde  to  Quebec  (with 
leave  to  call  at  a  port  in  the  Highlands  to  take  in  passen- 
gers), while  there,  and  thence  to  Dundalk,  and  from 
Dundalk  to  Greenock,  in  terms  of  a  letter  from  Mr 
Joseph  Manticha,  dated  16th  June  1821  i  and  Whether 
the  defenders  failed  to  perform  the  said  promise  and 
agreement,  to  the  loss,  injury,  and  damage  of  the  pur- 
suers, or  either  of  them ! 

Or, 
Whether  the  pursuers  accepted  of  the  said  policy  dated 
3d  July  1821,  as  implement  of  the  promise  and  agree- 
ment foresaid,  on  the  part  of  the  defenders ! 


No.  XII. 

Andfmmy  Garrow^  4*  Oo.  v.  Forth  Marine  Insurance  Oo.^-^ 

mh  March  1844. 

It  being  admitted  that,  on  the  26th  April  1841,  the  de- 
fenders granted  the  policy  No.  of  process,  whereby  in 
eonsideration  of  a  certain  premium  paid  by  the  pursuers, 
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oertain  gooda  shipped  by  the  pursuers  on  board  a  brig 
called  the  '*  John  ^  of  Liverpool,  from£thatfport  to  the  port 
of  Miramichi,  were  insured  against  the  perils  stated  in  the 
policy,  for  the  sum  of  £1,000 ;  and  it  being  further  admitted, 
that  on  or  about  the  19th  May  1841,  the  said  goods,  to  the 
amount  of  ^892,  4s.  7d.  were  lost  by  the  wreck  of  the  said 
vessel,  and  that  the  said  sum  of  J&892,  48.  7d.  became  due 
and  payable  by  the  defenders  to  the  pursuers ;  and  it  being 
further  admitted  that  the  sum  of  <£442,  4s.  7d.  has  since 
been  paid, 

Whether  the  said  defenders  are  indebted  and  resting-owing 
under  the  said  policy  in  the  sum  of  ^400,  being  the 
balance  of  the  said  sum  of  .£^892,  4s.  7d.  with  interest 
thereon,  or  any  part  thereof? 


No.  XIII. 

8t  Patrick  Asmrance  Company  of  Ireland  v.  Metcalfe — 

2\8t  February  1833. 

It  being  admitted  that  by  a  policy  of  Insurance  dated  the 
22d  day  of  November  1825,  the  pursuers  insured  the  ves- 
sel "  Ann,''  the  property  of  the  defenders,  at  a  premium  of 
Nine  Guineas  per  cent. 

Whether  the  defenders  are  indebted  and  resting-owing  to 
the  pursuers  in  the  sum  of  ^^97,  5s.  or  any  part  thereof, 
with  interest  thereon,  as  the  amount  of  premiums  on  the 
said  vessel  under  the  said  policy,  from  1st  October  1825 
to  31st  October  1826 ! 
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LIFE  INSURANCE. 


No,  XIV. 


F(n^  <$-  Co.  v.  The  Edinburgh  Life  Assurance  Co. — 

19th  January  18S0. 

It  being  admitted  that,  on  the  20th  daj  of  September 
1826,  the  defenders  granted  the  policy  of  Insnrance  Na  6 
of  process,  whereby,  in  consideration  of  a  certain  premium, 
the  defenders  agreed  to  pay  to  William  Inglis,  Writer  to 
the  Signet,  the  sum  of  «^3,000  sterling,  on  the  death  of 
John  Thomas  Earl  of  Mar,  and  that  the  right  to  the  said 
policy  is  now  in  the  pursuers ; 

It  being  also  admitted  that,  on  the  20th  day  of  Septem* 
ber  1828,  the  said  Earl  died, 

Whether  the  defenders  are  indebted  and  resting-owing  to 
the  pursuers  in  the  said  sum  of  J?3,000  contained  in  the 
said  policy ! 


No.  XV. 

SempU  Y.  Glasgow  Insurance  (7o.— 2e;j^  June  1842. 

It  being  admitted  that,  upon  the  14th  day  of  December 
1839,  the  defenders  granted  the  policy  of  Insurance  No.  4 
of  process,  whereby,  in  consideration  of  a  certain  premium, 
the  defenders  agreed  to  pay  to  the  Reverend  George  Thorn- 
ton Mostyn,  Samuel  Coleman,  and  David  Twecdie,  the  sum 
of  ^995  sterling,  within  three  months  after  the  death  of 
Samuel  Gordon  Semple  should  have  been  certified  and 
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proved  to  the  said  Insuranoe  Oo.  and  that  the  right  to  the 
policy  is  now  in  the  pursuers ; 

It  being  also  admitted  that  on  the  27th  of  December 
1840,  the  said  Samuel  Gt>rdon  Semple  died, 

Whether  the  defenders  are  indebted  and  resting-owing  to 
the  pursuers  in  the  sum  of  J?995,  contained  in  the  said 
policy  or  any  part  thereof,  with  interest  thereon,  from 
the  28th  day  of  March  1841  ! 

Or, 

Whether,  by  misrepresentation  or  undue  concealment  as  to 
the  health  and  habits  of  the  late  Samuel  Gordon  Semple, 
the  defenders  were  induced  to  grant  the  said  policy ! 


No.  XVI. 

M'Loskis  Y.  National  Loan  Fund  Li/o  As9uranc€  Socieiy^ — 

20^A  December  1844. 

It  being  admitted  that,  on  the  13th  day  of  January  1840, 
the  defenders  granted  the  policy  of  Insurance  No.  15  of 
process,  whereby,  in  consideration  of  a  sum  of  ^13  as  the 
premium  of  Insuranoe  for  twelve  calendar  months,  from  9th 
January  1840,  the  defenders  became  bound  that  if  the  said 
James  M^Loskie  died  on  or  before  the  8th  January  1841, 
or  on  condition  of  payment  by  him,  or  his  assignees,  of  the 
said  premium  yearly,  then  if  he  should  die  at  any  time 
thereafter,  the  said  defenders  became  bound,  within  three 
calendar  months  after  proof,  satisfactory  to  the  Directors  of 
the  Society,  should  be  received  of  his  death,  to  make  pay- 
ment to  his  executors,  administrators,  or  assignees,  of  the 
sum  of  .£^499, 19s.,  and  that  the  right  to  the  said  policy  is 
now  in  the  pursuers ; 

It  being  also  admitted  that  the  said  James  M'Loskie  died 
on  the  22d  day  of  July  1844, 
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Whether  the  defenders  are  indebted  and  resting-owing  to 
the  pursuers  in  the  sum  of  <£^499,  19s.  contained  in  the 
said  policy,  with  interest  from  the  25th  day  of  October 
1844! 

Or, 

Whether,  by  fraudulent  misrepresentation,  concealment,  or 
non-communication  of  material  fact  or  facts  touching  the 
health  and  habits  of  the  insured,  the  defenders  were  in* 
duoed  to  grant  the  said  policy ! 

No.  XVII. 

HuiAiwn  v.  National  Loan  Fund  Life  Assurance  Soeieiyf — 

21st  February  1845. 

It  being  admitted  that,  on  the  4th  April  1843,  the  defen- 
ders granted  the  policy  of  Insurance  No.  5  of  process, 
whereby,  in  consideration  of  a  certain  premium,  and  on 
certain  conditions  therein  set  forth,  the  defenders  agreed  to 
pay  to  the  executors,  administrators,  or  assignees  of  the 
said  Mrs  Anne  Paton  or  Armstrong,  the  sum  of  ^499, 19s. 
after  her  death,  and  that  the  right  to  the  said  policy  is  now 
in  the  pursuers,  as  assignees  of  the  said  Mrs  Anne  Paton 
or  Armstrong ; 

It  being  also  admitted,  that  on  the  28th  October  1843, 
the  said  Mrs  Anne  Paton  or  Armstrong  died, 

Whether  the  defenders  are  indebted  and  resting-owing  to 
the  pursuers  the  said  sum  of  <£499, 19s.  contained  in  the 
said  policy,  or  any  part  thereof,  with  interest  thereon 
from  the  day  of  February  1844 ! 

Or, 

Whether,  by  fraudulent  misrepresentation  or  undue  coui' 
cealment  as  to  the  health  or  habits  of  the  said  Mrs  Anne 
Paton  or  Armstrong,  the  defenders  were  induced  to  grant 
the  said  policy ! 
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No.  XVIII. 

8catti$h  AmiocAle  Life  Asmurance  Society  v.  Bos9^  <$*c. — 

2Iih  Jms  1838. 

Whether,  by  misrepresentation  or  undue  conceaIment>  or 
non-statement  of  material  facts  as  to  the  health  or  habits 
of  the  late  Mrs  Catherine  Munro  or  Paton,  the  pursuers 
were  induced  to  grant  the  policy  of  Insurance  No.  12  of 
process,  dated  18th  April  1834! 


No.  XIX. 

North  British  Ifmurance  Co.  y.  BalstotCs  Executors^ — 

lOth  June  1837. 

Whether  the  policy  of  Insurance  No.  23  of  process,  bear- 
ing to  be  an  Insurance  by  the  pursuers  of  the  sum  of 
^2,500  on  the  life  of  the  late  Mrs  Agnes  Ralston  of 
Warrickhill,  for  a  year  from  the  10th  December  1833, 
was  obtained  from  the  pursuers  by  the  misrepresentation 
or  by  the  undue  concealment  of  material  facts  by  Mrs 
Balston,  or  by  any  one  acting  in  her  behalf ! 

Or, 

Whether,  under  the  said  policy,  the  pursuers  are  indebted 
and  resting-owing  to  the  defenders  in  the  said  sum  of 
^2,500,  or  any  part  thereof,  with  interest  thereon ! 
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No.  XX. 


The  SecUiah  Equitable  Life  Assurance  Society  y.  Hairsteni 

Trustees,--^  June  1846. 

It  being  admitted  that  the  certificate  or  policy  of  Insur- 
ance dated  7th  May  1841,  being  No.  18  of  process,  was 
granted  by  the  pursuers  in  favour  of  the  deceased  John 
Hairstens ;  and  that  the  said  John  Hairstens  died  on  8th 
December  1841, 

Whether  the  said  certificate  or  policy  of  Insurance  was 
granted  by  the  pursuers  on  the  faith  of  the  Schedule  or 
Private  Friend'^s  Report,  No. 39  of  process?  and  Whether 
the  subscription  thereto  was  not  the  genuine  subscription 
of  Bobert  Gorrie  or  Currie,  draper  in  Dumfries,  but  false 
and  forged!  and  Whether  the  said  subscription  was 
forged  and  fabricated  by  the  said  John  Hairstens,  or 
others  acting  under  his  direction  or  with  his  knowledge ! 
or  Whether  the  said  report  was  delivered  or  held  out  and 
represented  by  the  said  John  Hairstens,  or  others  acting 
on  his  behalf,  to  the  pursuers,  or  others  acting  on  their 
part,  as  the  genuine  report,  and  bearing  the  genuine  sub- 
flcription  of  the  said  Bobert  Gorrie  or  Gurrie  \ 

Or, 

Whether  the  pursuers,  under  the  said  certificate  or  policy, 
are  indebted  to  the  defenders  in  the  sum  of  J?4,999, 19s. 
5d.  with  interest  from  8th  June  1842,  or  any  part  thereof? 

No.  XXI. 

aty  of  Olasgow  Assurance  Co.  v.  Crickton  <Sr  MaedoneU^'^ 

Uth  July  1846. 

It  being  admitted  that,  on  or  about  the  25th  day  of  July 
1844,  the  pursuers  granted  the  policy  No.  of  process, 

20 
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in  favour  of  the  deceased  Dr  James  Grichton ;  and  that 
the  said  Dr  James  Orichton  died  on  or  about  the  llih  day 
of  August  1844, 

Whether  the  pursuers  were  induced  to  grant  the  said  policy 
by  fraudulent  misrepresentation,  or  undue  conceahnent 
as  to  the  health  and  habits  of  the  said  Dr  James 
Grichton ! 

Or, 

Whether,  under  the  said  policy,  the  pursuers  are  indebted 
and  resting-owing  to  the  defender,  Charles  Grichton,  as 
executor  of  the  said  Dr  James  Grichton,  the  sum  of 
iP593,  9s.  9d.  or  any  part  thereof,  with  interest  thereon, 
f^m  and  after  the  20th  day  of  November  1844 ! 


NaXXIL 

Barter  v.  North  British  Insurance  Co. — 2Sth  February  1844. 

It  being  admitted  that  the  late  James  Lyon,  Writer  in 
Edinburgh,  received  in  loan  from  the  defenders  the  sum  of 
^2,500,  and  insured  his  life  in  their  office  for  the  said  sum, 
and  paid  the  interest  on  the  said  sum,  and  premiums  due 
on  the  said  Insurance,  up  to  the  4th  day  of  May  1827 ; 

It  being  also  admitted  that,  on  the        day  of 
the  said  James  Lyon  put  into  the  hands  of  John  Brash, 
Secretary  to  the  said  Company,  a  bill  of  exchange  for  the 
sum  of  <£^140,  accepted  by  D.  S.  Bonaldson  or  Dickson,  and 
blank  indorsed  by  the  said  James  Lyon, 

Whether  the  said  bill  was  received  by  the  said  John 
Brash,  in  payment  of  the  premium  which  fell  due  on  the 
said  4th  day  of  May  1 827,  for  the  continuance  of  the 
said  Insurance  on  the  life  of  the  said  James  Lyon,  for 
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one  year,  from  and  snbBeqnent  to  the  said  4th  day  of 
May,  or  for  what  other  purpose ! 


FIBB  INSCrSANOB. 


No.  XXIIL 


Attan  4*  WaUon  v.  IndqmdefU  Wea  Middteteas  Fire  ^  Life 
Asmrance  Co. — 18ih  Feiruary  1840. 

It  being  admitted  that,  by  a  policy  of  Ineuranoe  dated 
Slst  August  18S8,  No.  5  of  process,  the  defenders  insured  cer- 
tain premises,  the  property  of  the  pursuers,  in  the  village  of 
Johnstone,  to  the  amount  of  <£3,140  sterling. 

Whether,  on  or  about  the  6th  November  1838,  the  said 
premises  were  consumed  or  damaged  by  fire !  and  Whether 
the  defenders  are  indebted  and  resting-owing  to  the  pur- 
suers under  the  said  policy,  in  all  or  any  of  the  sums  in 
the  schedule  hereunto  annexed,  t>r  any  part  thereof,  with 
interest  thereon ! 


No.  XXIV. 

OampbeU  y.  Aberdeen  Fire  and  Life  Ineurance  Ooj^ 

2iJvfylMl. 

It  being  admitted  that,  on  the  10th  day  of  June  1837, 
the  defender  granted  the  policy  of  Insurance,  of  which  No.  5 
of  process  is  a  copy  or  duplicate,  whereby,  in  consideration 
of  a  certain  premium  paid  by  the  pursuer,  the  defenders 
agreed  to  insure  a  certain  house,  shop,  cellar,  and  store- 
room, with  certain  furniture  and  stock  and  effects  in  the 
flaid  house,  shop,  and  store-room,  the  property  of  the  pur- 
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saer,  to  the  amount  specified  in  the  schedule  hereunto 
annexed,  against  damage  by  fire  during  the  period  firom 
25th  September  1837  to  25th  March  18S8 ; 

It  being  also  admitted  that,  on  the  2d  day  of  January 
1838,  the  said  building,  furniture,  stock,  and  eflfects,  were 
consumed  or  damaged  by  fire, 

Whether  the  defenders  are  indebted  and  resting-owing  to 
the  pursuers  in  all  or  any  part  of  the  sum  or  sums  con- 
tained in  the  said  policy  as  the  value  of  the  building, 
furniture,  stock,  and  efiects,  destroyed  and  damaged  as 
aforesaid ! 

SchethJe. 


No.  XXV. 

Lennox  v.  Efoing^  S^e.'^22d  June  1838. 

It  being  admitted  that,  on  the  2l8t  day  of  January  1886, 
the  defenders  granted  the  policy  of  Insurance  No.  5  of  pro- 
cess, and  that  on  the  11th  and  12th  days  of  February  1836 
certain  of  the  articles  mentioned  in  the  said  policy  were 
consumed,  and  others  damaged  by  fire, 

Whether,  under  the  said  policy,  the  defenders  are  indebted 
and  resting-owing  to  the  pursuer  in  the  sum  of  J?700,  or 
any  part  thereof,  with  interest  thereon  i 


No.  XXVI. 

ffereulei  Ineuranee  Co.  v.  Huntery  4*^. — 9th  Jttfy  1835. 

It  being  admitted  that  certain  machinery,  the  property  of 
Hie  defender  Hunter,  was  insured  by  the  pursuers  against 
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damage  by  fire  for  the  period  from  8th  October  1831  to 
Martimnas  1 832,  and  that  the  said  machinery  was,  on  the 
22d  of  October  1831,  destroyed  by  fire ; 

It  being  also  admitted  that  the  said  peulies  submitted  to 
the  amicable  decision  of  Glaud  Girdwood,  engineer,  and 
Hector  Grant,  merchant,  in  Glasgow,  the  claims  arising  for 
the  damage  done  by  the  said  fire,  and  that,  on  the  3d  and 
4th  days  of  April  1832,  the  said  arbitrators  pronounced  the 
decree,  of  which  No.  4  of  process  is  an  extract, 

Whether  the  defender  destroyed  the  said  machinery,  or 
caused  the  same  to  be  destroyed,  as  aforesaid,  for  the 
purpose  of  defrauding  the  pursuers  of  the  said  sum  in- 
sured, as  aforesaid ! 

Whether  the  said  Insurance  was  effected  by  the  defender 
upon  a  fraudulent  over-yaluation  of  the  said  machinery, 
with  the  intention  of  destroying  the  same  by  fire  ! 


No.  XXVIL 

Cflen  ▼•  Aberdeen  Fire  and  JA/e  Assurance  Co. — 22d  Jannary 

1845. 

It  being  admitted  that  the  policy  of  Insurance  No.  4  of 
process,  with  the  indorsations  thereon,  was  granted  by  the 
defenders,  whereby,  in  consideration  of  certain  premiums 
paid  by  the  pursuer,  the  stock  in  trade  of  the  pursuer,  in  the 
shop  therein  mentioned,  was  insured  agamst  loss  or  damage 
by  fire  from  17th  August  1842  to  25th  September  1843,  and 
from  5th  September  1843  to  25th  September  1844,  to  the 
extent  of  jP1,000  sterling, 

Whether,  on  or  about  the  28th  day  of  November  1843,  a 
fire  took  place  in  the  said  diop,  in  consequence  whereof 
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the  said  stock  in  trade  therein  was  destroyed  in  whole  or 
in  part!  and  Whether  the  defenders  are  indebted,  nndeor 
and  in  terms  of  the  said  poUoy,  to  the  pursuer  in  the  sum 
of  JS7^y  3s.  5d.  sterling,  or  any  part  thereof,  as  the 
amount  of  the  loss  and  damage  sustained  by  the  pursuer, 
by  and  in  consequence  of  the  said  fire ;  and  farther,  in 
the  sum  of  ^11,  13s.  sterling,  as  the  amount  of  an  ac- 
count incurred  by  the  pursuer  in  ascertaining  the  sud 
loss  and  damage,  with  interest  on  the  said  sums! 


No.  XXVIII. 

W%bon$  V.  Edinburgh  Friendly  Assurance  Socisty  ayainti 
Losses  hy  Fire,—17ih  February  1847. 

It  being  admitted  that,  on  the  18th  September  1843,  the 
defenders  granted  the  policy  of  Insurance  No.  4  of  process, 
whereby,  in  consideration  of  a  certain  premium,  and  on  the 
conditions  therein  set  forth,  they  agreed  to  pay  to  the  puiv 
suers  all  loss  and  damage  which  they  should  sufier  on  stock 
and  utensils  in  trade,  including  cages,  and  Foreign  and  Bri- 
tish birds  therein,  shop  furniture  and  fixtures  in  their  shop, 
area  flat.  No.  34,  Princes  Street,  Edinburgh,  to  an  extent 
not  exceeding  £4B0 ; 

It  being  also  admitted  that  a  fire  took  place  in  the  said 
shop  or  premises  occupied  by  the  pursuers,  on  the  evening 
of  the  29th  or  morning  of  the  30th  December  1845, 

Whether  goods  and  effects  belonging  to  the  pursuers  were 
destroyed  or  damaged  by  the  said  fire!  and  Whether, 
under  the  said  policy,  the  defenders  are  indebted  or  resting- 
owing  to  the  pursuers  in  the  sum  of  j?450,  or  any  part 
thereof,  as  the  value  of  the  goods  and  effects  so  destroyed 
or  damaged  as  aforesaid ! 


vstsaiLkaaB.  285 

Or, 

Whether  it  was  a  condition  of  the  said  policy,  that  if  there 
appear  fraud  on  the  claim  made  for  a  loss  aDeged  to  be 
incurred  under  the  same,  or  false  swearing  or  affirming 
in  support  thereof,  the  claimant  shall  forfeit  all  benefit 
under  the  said  policy !  and  Whether  there  wa»  fraud  in 
the  claim  made  for  such  loss  under  the  said  policy !  or 
Whether  the  said  claim  was  supported  by  fake  swearing 
on  the  part  of  the  pursuers,  or  either  of  them! 


No.  XXIX. 

Milb  T.  AJbiM  Inturanee  Co.— 2m  Bepkmb$r  1826. 

It  being  admitted  that,  on  the  27th  or  28th  day  of 
August  1821,  the  steam-vessel  called  the  ^^  Robert  Bruce,^ 
the  property  of  the  pursuers,  was  destroyed  by  fire  while  at 
sea»  on  her  voyage  betwixt  Liverpool  and  Dublin, 

Whether  the  defenders  promised  and  agreed  to  insure  the 
pursuers  to  the  extent  of  ^3,000,  or  about  that  sum, 
from  all  loss  and  damage  which  might  be  caused  by  fire 
to  the  said  steam-vessel  while  at  sea  as  aforesaid !  and 
Whether  the  defenders  have  failed  to  perform  the  said 
promise  and  agreement,  to  the  loss  and  damage  of  the 
parsoeni 


• 


Damages  laid  at  £3fiOO. 
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No.  XXX. 

JDandtdian  <Sr  Pinierian  v.  Brierfyj  (MancheOer  Fire  and 
Life  Insurance  Co.) — 15th  December  1832. 

It  being  admitted  that  the  defenders  granted  to  the 
pursuer  Donaldson  the  policy  of  Insurance  No.  6  of  pro- 
cess, upon  certain  warehouses  and  the  goods  therein  con- 
tained, and  that  the  said  policy  was  current  on  the  20th 
November  1829 ; 

It  being  also  admitted  that,  on  the  said  20th  November 
1829,  the  said  warehouses,  the  property  of  the  said  pursuer, 
and  the  goods  therein,  were  partially  destroyed  by  fire, 

Whether  the  pursuer  Pinkerton,  on  the  said  20th  Novem- 
ber 1829,  had  in  the  said  warehouses  certain  wheat, 
amounting  in  value  to  not  more  than  the  sum  of  ^1,746, 
13s.  destroyed  by  the  said  fire  i  and  Whether  the  defen- 
ders, under  the  said  policy,  are  indebted  and  resting- 
owing  to  the  pursuers,  or  either  of  them,  in  the  sum  of 
^408,  Is.  lid.  (and  interest  thereon  from  and  since  the 
said  20th  November  1829)  or  any  part  thereof,  as  their 
proportion  of  the  loss  upon  the  said  wheat  ? 

Or, 

Whether,  on  or  about  the  16th  day  oif  January  1830,  the 
pursuer  Donaldson,  discharged  the  defenders  of  their 
liability  under  the  said  policy ! 
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No,  XXXI. 
PinkerUm  v.  Donaldson^ — 15th  December  1832. 

It  being  admitted  that,  on  the  20th  day  of  November 
1829,  there  lay  deposited  in  certain  TcarehouseB,  the  pro- 
perty or  in  the  occupation  of  the  defender  in.  Glasgow,  a 
certain  quantity  of  wheat,  the  property  of  the  pursuer, 
amounting  in  value  to  ^1,746, 13s.  and  that  on  the  said 
day  the  said  wheat  was  destroyed  by  fire  in  the  said  ware- 
houses, 

Whether,  at  a  subsequent  date  to  the  time  when  the  said 
wheat  was  deposited  in  the  said  warehouses,  the  defender 
promised  and  agreed  to  communicate  to  the  pursuer  the 
benefit  and  protection  against  fire,  under  certain  policies 
of  Insurance  held  by  the  defender  from  the  Manchester 
Alliance  and  other  insurance  offices !  and  Whether  the 
defender  failed  to  perform  the  said  promise  and  agree- 
ment, and  is  indebted  and  resting-owing  to  the  pursuer 
the  said  sum  of  J?l,746, 13s.  or  any  part  thereof,  with 
interest  thereon  from  the  20th  day  of  February  1830! 


PART  X. 


CONTRACTS  OF  CAEEIAGE, 

IirOLUDZHO 

COKTBAOTB  FOB  OAB&IAOE  OF  OOOBS— OHABTBB-PABTT  AlVD 
BILL  OF  LADIBG — ^FREIGHT — ^DEMUEBAGE — ^BESPOBSIBILIIT 
OF  SHIP0WKEB8  AND  MASTEBS — COMMON  CABBIEBS  BT  LAND 
OB  WATEB — OABBIAGE  OF  FEBSOKS. 

Coniracts  far  Carrioffe  of  G^ooA.— -Few  Issaee  have  been 
aettled,  or  disoiussions  arisen  as  to  their  construction,  in 
oases  of  contracts,  specific  or  implied,  for  carriage  by  land 
or  water,  and  little  scope  is  afforded  for  practical  remark* 

When  the  contract  of  affreightment  is  reduced  to  writ- 
ing in  the  form  of  a  Charter-party,  the  stipulations  of  the 
parties  appear  from  the  instrument,  and  are  more  fitted  for 
legal  construction  than  determination  on  matter  of  evidence. 
In  the  subjoined  Example  No.  Ill,  however,  the  Counter- 
Issue  puts  to  the  Jury  a  proper  question  of  fact.  Whether 
it  formed  part  of  the  contract  that  the  shipmaster  should 
act  in  conformity  with  instructions  contained  in  a  separate 
paper !  and  in  Example  No.  lY,  the  question  is  put.  Under 
what  agreement  certain  goods  were  carried  on  to  another 
port,  after  the  voyage  strictly  under  the  Charter-party  had 
been  completed ! 

When  goods  are  sent  on  board  a  general  ship,  the  con- 
tract of  carriage  is  contained  in  the  Bill  of  Lading,  either 
alone,  or  taken  along  with  the  advertisement  or  other 
writing  by  which  the  ship  was  offered  for  hire.  The  conr 
tract  to  carry  for  hire,  whether  by  land  or  water,  is  also 
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implied  from  status  as  a  public  oarrier,  and  reception  of 
goods  in  that  character ;  specific  contract  is  seldom  entered 
into  for  land-carriage^  and  the  general  rules  of  the  implied 
contract  in  both  cases  fall  to  be  treated  of  under  this  Part. 

CharUr-Party  and  Bill  of  Lading. — The  various  stipula- 
tions in  these  instruments  give  rise  to  actions  of  damages 
for  non-implement,  in  which  Issues  wiU  be  framed  applicable 
to  the  particular  covenant,  breach  of  which  is  alleged,  and 
will  be  constructed  on  the  same  principles  with  those  for 
breach  of  other  contracts.  The  more  admissions  obtained, 
the  simpler  will  be  the  resulting  question. 

When  the  party  sued  for  damages  allegee  breach  of  an 
uidertaking  by  the  opposite  party,  the  relevancy  of  this  as 
a  defence  depends,  in  the  English  Courts,  on  the  distinction 
whether  the  undertaking  so  broken  was  a  condition  prece- 
dent or  not.  If  it  was,  the  allegation  goes  to  proof  as  a 
good  defence,  SAadtoorth  v.  Higgina^  3  Gamp.  385.  If  not, 
it  only  affords  ground  for  a  separate  claim  of  damages, 
HaU  V.  Cazenove^  4  East.  477.  This  distinction  may  be  of 
use  in  determining  whether  a  Gounter-Issue  is  necessary  for 
the  defender.  Any  defence  not  arising  out  of  the  nature  of 
the  contract  will  require  a  Counter-Issue. 

The  amount  of  damage  sustained,  as  for  instance  by  the 
freighter  failing  to  furnish  a  cargo,  is  always  a  matter  to  be 
estimated  by  the  Jury ;  and  if  the  vessel  deviates  in  sailing 
to  the  port  of  loading,  the  Jury  are  to  consider  whether  the 
deviation  was  of  such  a  nature  as  to  deprive  the  freighter 
of  the  benefit  of  his  contract,  and  so  discharge  him  of  his 
obligation  to  furnish  a  cargo,  Freeman  v.  Taylor,  8  Bing. 
124.  Questions  nuiy  arise  as  to  deviation  at  the  request  of 
the  freighter  from  a  voyage  insured,  and  his  liability  for  loss 
of  the  vessel  in  consequence,  and  the  defence  that  the  ship* 
owners  acquiesced  in  such  deviation,  or  lost  insurance  by  their 
own  neglect,  BuseellY.  Shanwmj  1  Sh.  Ap.83;  and  the  Issues 
in  such  cases  must  be  adapted  to  the  circumstances. 
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Freight. — In  an  action  for  freight,  the  circnmstanoes  of 
the  agreement  and  of  the  voyage  ought  to  be  prefaced  as 
admissions,  and  the  question  of  resting-owing  the  whole  or 
a  balance  of  the  freight  put  in  Issue,  as  in  Example  No.  I. 
If  not  admitted,  the  essential  points  must  also  be  put  in 
Issue.  The  amount  of  freight  is  generally  part  of  the 
written  agreement ;  if  not,  it  must  be  proved  verbally ;  in 
the  case  of  a  general  ship,  it  may  not  have  been  stipulated, 
and  then  the  Jury  will  fix  it  on  evidence  of  the  usage  of 
trade.  Abbott  on  Shipping,  40G-10.  Freight  may  be 
sought  oxAy  pro  rata  itineris^  if  the  vessel  has  been  wrecked, 
Taylor  v.  Hogg,  1802,  Diet.  10,113.  It  will  be  due  if  tile 
shippers  take  the  goods  off  the  hands  of  the  owners,  WU- 
9on  V.  Benneiy  March  10,  1809,  F.  0.  They  may  defend 
themselves  on  the  ground  of  having  abandoned  to  the 
owners,  not  to  the  underwriters,  LuCtoidge  v.  Grey,  1732, 
Diet.  10,111 ;  Ltike  v.  Lyde,  2  Burr.  882.  And  thus  ques- 
tions of  fact  may  arise,  but  generally  capable  of  being  proved 
under  the  Issue  of  resting-owing. 

A  claim  of  damages  for  injury  to  his  goods  may  be  pleaded 
by  the  merchant  in  compensation  as  a  defence  to  an  action 
for  freight,  Lamont,  1680,  Diet.  10,109,  Taylor  v.  Forbes,  9  Sh. 
113 ;  and  the  burden  of  proving  it  under  a  Counter- Issue  lies 
On  the  defender,  as  in  Campbell  v.  Tyson,  December  22, 1841, 
and  Example  No.  II.  In  FiUans  *  Co.  v.  Fitt,  4  Sh.  350, 
delivery  had  been  taken  by  consignees,  without  warning  the 
master  that  they  meant  to  resist  payment  of  the  freight, 
and  without  having  the  cargo  judicially  inspected  and  sold, 
and  a  claim  of  damage  against  the  master  for  injury  to  the 
goods,  and  for  granting  a  false  bill  of  lading,  was  held  to  be 
no  relevant  defence. 

Demurrage. — The  number  of  days  to  be  allowed  for  load- 
ing  and  unloading,  and  the  rate  of  demurrage,  are  generally^ 
matters  of  stipulation  in  the  Charter-party,  but  if  not,  they 
form  questions  for  the  Jury,  as  in  Example  No.  VII.    Under 
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such  lasues  the  Jury  has  to  try  guch  qaestionB  as,  Whether 
the  detention  arose  from  the  fault  of  the  pursuer,  or  from 
stress  of  weather,  for  which  the  freighter  is  not  liable, 
Abbott,  313,  or  How  long  from  each  cause !  and  these 
questions  sometimes  involve  proof  of  the  usage  of  trade, 
Lammgy.  Merry,  2  Bro.  P.  0.  60 ;  Jamesm  4*  Co.  v.  LawriOy 
House  of  Lords,  10th  March  1796,  6  Bro.  P.  C.  472. 

The  Examples  No.  YIII  and  IX  arise  out  of  contracts 
not  of  carriage,  but  of  sale— where  a  vessel  sent  by  the  pur- 
chaser according  to  agreement,  was  detained  by  the  sellers 
not  shipping  the  goods  sold  as  stipulated.  Demurrage  is 
due  in  these  cases,  and  in  other  cases  of  wrongous  detention, 
Chray  4*  Co.  v.  Farquikar,  2  Sh.  160 ;  and  the  questions  of 
fact  are  similar  to  those  where  the  claim  is  under  a  Charter- 
party,  Wight  V.  LiddeUy  4  Murr.  325. 

BespontibiUty  of  Ship-Owners  and  Masters. — The  Bill  of 
Lading,  fflgned  by  the  master,  generally  fixes  the  amount  of 
goods  received  on  board,  and  their  condition.  It  also  binds 
the  master,  and  through  him  the  ownelrs,  to  deliver  them  in 
like  good  order  and  condition  under  the  exception  of  the 
perils  enumerated.  The  question  of  fact  will  be,  Whether 
the  goods  perished,  or  were  damaged  by  one  of  these  perils, 
or  by  such  fault  of  stowage,  or  other  negligence  of  the 
master  or  mariners,  as  to  render  the  owners  liable !  Even 
without  express  exception,  the  common  law  would  not  hold 
ship-owners  responsible  for  the  result  of  storms  or  other  acts 
of  God ;  for  that  would  be  to  make  them  insurers,  which 
they  are  not. — Lord  Mansfield,  in  Hotham  v.  East  India  Co. 
Bougl.  272.  The  enquiry  of  fact  may  also  be  into  breach 
of  implied  warranty,  as  sea-worthiness— or  express  war- 
ranty, as  sailing  with  convoy, — ^whether  the  loss  could  be 
traced  to  that  cause  or  not ;  because  the  owners  will  be 
liable  if  the  merchant  has  lost  the  benefit  of  an  Insurance 
owing  to  breach  of  a  warranty  which  he  made,  relying  upon 
their  representation  to   him, — Abbott  340,  351-2.     The 
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defence,  Uiat  the  goods  were  damaged  in  consequence  of  the 
improper  mode  in  which  theywere  packed  by  the  pursuer,  does 
not  require  a  Counter-Issue,  Urquhari  v.  Broum,  11  Sh.  566;. 

The  liability  of  ship-owners  is,  by  Statute,  limited  to  the 
Talue  of  the  ship  and  freight,  where  the  loss  was  without 
the  fiudt  or  privity  of  the  owners,  53  Geo.  III.  c.  158,  §  1, 
the  value  to  be  taken  as  at  the  time  of  the  loss,  WilBom 
T.  2>idbofi,  2  B.  &  A.  2.  The  burden  of  proving  that  the 
value  was  less  than  the  damage  sustained  through  their 
fiuilt  would  seem  to  lie  on  the  owners  under  a  Gounter-Issue. 
— See  below.  Part  XI,  Example  No.  X.  Similar  Counter^ 
Issues  may  arise  from  the  other  Statutory  limitations,  as, 
for  instance.  Whether  the  damage  arose  from  the  fouH  of 
the  pilot,  duly  licensed,  for  whom  the  owners  are  not  respon- 
sible J— 6  Geo.  IV.  c.  125,  §  55. 

The  right  to  call  the  ship-owners  to  account  was  the  sub- 
ject of  discussion  in  the  ease  of  Dunkp  y.  Lamberty  15  Sh« 
884, 1232,  reversed  on  appeal,  McLean  and  Bob.  663,  when 
it  was  hdd  that  the  freighters  and  consignors  having  raised 
the  action,  the  questions,  Whether  the  goods  were  delivered 
on  the  risk  of  the  consignore  or  consignee  ?  and  Whether 
there  was  a  special  contract  between  the  consignors  and 
carriers  sufficient  to  enable  them  to  recover  in  the  acticm  t 
ought  to  have  gone  to  the  Jury  along  with  the  rest  of  the 
case,  under  the  Issues  No.  XI.  In  CompbM  v.  Tyson,  De- 
cember 22, 1841,  the  freighters  were  also  the  consignees ; 
and  it  was  held  that  an  averment  in  the  summons — that  the 
goods  were  shipped  "  for  and  on  account  of  "^  the  pursuers — 
covered  the  Issue  Whether  they  were  put  on  board  for  the 
pursuers  ^*  as  freighters  and  consignees  i  *" 

Common  Carriers  by  Land  or  Water. — By  the  common 
law,  based  on  the  edict  natUw  caupones  stabtdariiy  public 
carriers  receiving  goods  in  that  capacity  are,  without  any 
express  contract,  responsible  for  their  safe  delivery.  The 
first  questi<Hi  of  fact  then  is.  Whether  the  goods  were 
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deKvered  to  the  carrier  or  his  servants  in  snch  drcmn- 
stances  as  to  imply  an  undertaking  on  his  part  to  carry  and 
deliver  them  according  to  their  address  t  The  next  question 
is,  Were  they  so  delivered  by  him  i  It  being  proved  by  the 
pursuer  that  the  goods  were  given  to  the  carrier,  prima  fade 
evidence  of  non-delivery  vrill  throw  the  burden  on  the  de- 
fender of  accounting  for  them.  Under  the  Issue,  Whether  he 
^fiuHed^  to  deliver! — Examples  XII  and  XVII, — ^he  may 
prove  delivery,  or  what  is  equivalent,  as  delivery  to  a  ser- 
vant of  the  pursuer,  or  to  a  carrier  going  to  his  residence. 
Bain,  1  Sh.  14 ;  Armstrong,  3  Sh.  464.  In  OgUme  v.  Edi^ 
hwrgh,  LeUh  4r  HitU  Shifting  Co.  2  Murr.  136,  the  Com- 
pany endeavoured  unsuccessfully  to  prove  to  the  Jury  that 
delivery  to  a  Leith  carter  was,  by  the  usage  of  the  place, 
sufficient  exoneration ;  and  in  Chatto  4r  Co.  v.  Pyper  Sf  Co., 
4  Murr.  351,  the  defenders  successfully  maintained  that 
ddivery  to  a  respectable-looking  person,  representing  him- 
self as  sent  by  the  pursuer,  was  enough,  the  pursuer  having 
been  in  the  habit  of  sending  clerks  without  written  authority 
or  introductioa  for  their  parcels. 

Under  the  Issue,  Whether  the  carrier  *^  wrongfully  failed  ^ 
to  deliver!  Examples  XI,  XIII,  XVI, — ^he  may  prove  that 
the  loss  arose  from  inevitable  accident,  or  other  cause  which 
by  Statute  or  common  law  exempts  him  from  responsi- 
bility, such  as  want  of  specific  address  on  the  goods.  Weir, 
Hume^s  OoL  304.  Theft  forms  no  defence,  according  to  the 
policy  of  the  rule  of  law;  nor  does  fire,  except  under  the  limits 
of  the  Statute.  If  a  ship  has  been  stranded  and  the  cargo 
saved,  the  ship-owner  will  not  be  relieved  of  his  responsi- 
bility unless  he  prove  that  the  goods  amissing  were  lost  by 
the  wreck,  Bae  v.  ffo/y,  10  Sh.  303.  In  No.  X,  the  pursuer, 
by  his  second  Issue,  takes  the  burden  of  shewing  fault,  negli- 
gence, or  want  of  skill  on  the  part  of  the  defender ;  probably, 
because  the  goods,  butter  and  poultry,  were  actually  delivered, 
although  in  a  damaged  condition.  Even  here,  however,  a 
prima  facie  case  would  throw  the  burden  of  proof  on  the  oar- 
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lier.    Temporary  loss  of  luggage  from  the  negligence  of  a 
carrier,  \a  a  good  ground  for  damages,  OgiMe^  6  Sh.  691. 

The  carrier  must  take  a  Counter-Issue  if  he  founds  his 
defence  on  the  Statute  11  Cteo.  IV.  and  1  Will  IV,  c.  68, 
which  limits  his  responsibility  to  ^10,  in  the  case  of  sun- 
dry enumerated  kinds  of  goods,  unless  informatiom  is  given 
of  the  value  of  the  parcel,  and  such  increased  charges  piud, 
or  engaged  to  be  paid,  as  the  carrier  may  by  notice  require. 
— See  Example  XV.  He  may  also,  as  in  that  case,  take  a 
Gounter^Issue  on  the  want  of  reasonably  prompt  notice  of 
the  non-delivery  of  the  package,  Mann  &  Go.  7  Sh.  806,  or 
other  special  circumstances  or  matters  of  agreement,  vary- 
ing the  common  law  rules. 

The  pursuer  must  prove  his  loss, — ^the  value  declared  not 
concluding  the  carrier  who  received  the  increased  rate, 
11  Geo.  IV.  and  1  W.  IV,  c.  68,  §  9,  and  he  is  aUowed 
his  oath  in  litem  as  to  the  value  before  the  Jury,  on  the  same 
conditions  as  before  the  Court,  Crawc(mr  v.  St  George  Steam 
Packet  Co.  July  30,  1842.— See  Example^  No.  XVI,  where 
the  second  Issue  was  required,  owing  to  the  Company  having 
denied  that  they  were  responsible  for  the  other  defender, 
and  a  supplementary  action  having  been  accordingly  rwied 
against  him  as  an  individual. 

Carriage  of  Persona, — Proprietors  of  stage-coaches,  steam- 
boats, &c  are  responsible  for  any  accident  or  damage  oc- 
casioned to  those  they  have  undertaken  to  carry  by  the 
insufficiency  of  the  vehicle,  or  unskilfulness  of  the  driver, 
boatman,  or  others  employed.  They  are  not  held  as  insuring 
the  safety  of  passengers,  but  the  presumption  is  against 
them,  and  when  injury  is  done,  the  burden  lies  on  them  of 
proving  that  it  arose  from  inevitable  accident  or  such  defect 
of  construction  as  experienced  persons,  with  reasonable 
attention,  could  not  have  discovered,  Anderson  v.  Pyper^ 
2  Murr.  261 ;  Lyon  v.  Lamb,  16  Sh.  1 188 ;  Aston,  2  Esp.  531. 
Some  Examples  of  Issues  under  this  head  are  given  in^ 
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addition  to  those  at  pp.  167  and  173.  The  annexed  Example, 
No.  XYIII,  was  the  subject  of  judicial  discussion  before 
both  Divisions  of  the  Court, — Cooleys  v.  EdiniurffA  and  CHa^ 
gaw  BaUuHty  (7a.  December  13, 1845, — on  a  proposal  by  the 
Company  to  admit  in  the  Issue  fault  and  negligence  on  tiie  part 
of  their  seryants,  and  that  damage  was  suffered,  and  to  put  as 
the  sole  question  to  the  Jury,  ^*  What  is  the  amount  of  the 
sud  loss,  injury,  and  damage !  ^  The  avowed  object  was  to 
prevent  the  pursuers  going  into  a  proof  of  the  circumstances 
of  negligence,  lest  the  minds  of  the  Jury  should  be  inflamed, 
and  vindictive  damages  be  the  result.  They  had  not,  how- 
ever, admitted  on  record  the  detailed  statement  of  the  cii^ 
cumstances  ^ven  by  the  pursuers.  A  majority  of  the  two 
Divisions  held  that  the  ordinary  form  of  Issue  ought  not 
to  be  d^Murted  from ;  and  that  it  could  not  serve  the  de- 
fenders^ purpose  if  it  were ;  because,  althou^  the  claim,  for 
jBotoHttm  is  difficult  to  define,  the  nature  and  degree  of  the 
negligence  by  which  the  loss  or  injury  was  occasioned,  form 
relevant  subjects  of  enquiry  and  consideration  for  the  Juiy 
in  assessing  the  damages. 

The  provisions  of  the  Passenger  Act  may  be  referred  to, 
5  and  6  Vict,  c  107 ;  and  further,  in  reference  to  this  part, 
the  Carriers'  Act,  11  Geo.  IV.  and  1  WiU.  IV.  c.  68,  and 
the  English  Cases  collected  in  Harrison'^s  Digest,  voce  Ship 
imd  Carrier^  may  be  consulted. 

EXAMPLES. 

No.  L 

Fenwici  v.  Campbell,— 1(HA  July  1895. 

It  being  admitted  that,  at  Barbadoes  in  March  1832,  the 
vessel  named  '^  Duke  of  Clarence^  of  London,  was  chartered 
to  take  on  board  a  cargo  of  molasses  and  other  produce  at 
^he  Island  -of  Toha>go,  in  the  West  Indies,  to  be  delivered 

21 
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at  the  port  of  Chreenock  in  Scotland,  in  tenns  of  the  oharier- 
partj  Na  34  of  process,  and  that  the  piuwier  it  master  of 
the  flaid  vecMel ; 

It  being  also  admitted  that,  in  the  month  of  Jnne  1832, 
in  the  said  Island  of  Tobago,  there  were  shipped  on  board  the 
said  vessd  490  puncheons  of  molasses,  and  133  puncheons 
of  rum,  consigned  to  the  defender  and  for  his  behoof^  to  be 
deliirered  at  the  said  port  of  Greenock,  and  that  the  pmv 
Slier  granted  the  bill  of  lading  No.  12  of  process  ; 

It  being  also  admitted  that  the  pursuer,  under  the  said 
IhU  of  lading,  delivered  in  quantity  to  the  defender  435 
puncheons  of  molasses,  and  132  puncheons  of  rum. 

Whether  the  defender  is  indebted  and  restingK>wing  to  the 
pursuer  in  the  sum  of  ^374, 13s.  lid.  or  any  part  thereof, 
with  interest  thereon,  as  the  balance  of  the  freight  of  the 
said  puncheons ! 

No.  II. 

CkmffM  4*  Oo.  T.  Tywi^  4^.— 19^  iirardl  1840« 

It  being  admitted  that  the  defenders  are  owners  of  the 
brig  ^^  Wasdale^  of  Whitehaven,  and  that  on  the  14th  day  of 
November  1837,  the  pursuers  chartered  the  saidvessdin 
terms  of  the  missives  of  charter-party,  No.  5  of  process. 

Whether,  on  or  about  the  9th  day  of  April  1838,  216  hogs- 
heads 22  tierces  and  two  barrels  of  sugar,  were  put  on 
board  the  said  vessd  at  Grenada  for  the  pursuers,  as 
freighters  and  consignees  \  and, 

Whether,  under  Ijie  said  missives,  it  was  agreed  and  under- 
stood that  the  defenders  should  bring  the  said  sugar  from 
Grenada  to  Port-Glasgow  in  good  condition  \  and  Whether 
they  wrongfully  failed  to  deliver  50  hogsheads  and  one 
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tieroe  of  the  said  sugar,  or  a  part  thereof,  in  the  said  con- 
diticxi,  to  the  loss  and  damage  of  the  pnnaer! 

Sam  claoned,  £758,  15b.  lOd. 


No.  III. 
Lyon  y.  ffuiekinson  ^  /Sbn,-— 4^  June  1830. 


It  being  admitted  that  the  pursuer  James  Lyon,  in  the 
month  of  Maroh  1826,  was  owner  of  the  vessel  ^^  James,^ 
and  that  in  the  said  month  the  defenders,  by  a  charter- 
party  dated  9th  March  1826,  chartered  the  said  vessel  to 
proceed  in  ballast  to  Pictou,  and  tliere  load  from  the  factory 
ct  the  defenders  not  exceeding  80  loads  of  hard  wood,  and 
with  the  same  to  proceed  to  JUchibucto,  and  at  that  port 
fiU  up  with  ydlow  pine  timber,  with  deals,  billets,  staves, 
and  lathwood,  for  broken  stowage  only,  not  exceeding  what 
she  can  reas(»iably  stow  and  carry,  and  to  proceed  to  Leith, 
and  there  deliver  the  Esid  cargo ;  and  that  in  consideration 
of  the  said  voyage  the  defenders  became  bound  to  pay,  as 
freight,  pilotage,  and  port  charges,  to  the  pursuer,  for  the 
hard  wood  45s.  per  load  of  50  cuIhc  feet ;  for  yellow  pine 
timber  42s.  per  load  of  50  cubic  feet  Eing'^s  calliper  mea- 
sure ;  broken  stowage  two-thirds — ^that  is  billets,  staves,  and 
lathwood  at  28s.  per  fSftthom  of  four  feet ;  latjliwood  deals 
the  same  per  load  of  50  cubic  feet. 


Whether  the  defenders  are  indebted  and  pestii^g^iwiiig  to 
the  pursuer  in  the  sum  df  ^237*  18s.  Id.  or  any  part 
thereof,  with  interest  theinepn  from  tJ^       d^y  of  , 

as  the  balance  of  the  freight  of  the  said  vessel  on  the  said 
voyage! 

Or, 

Whether,  at  the  time  of  sailing  on  the  said  voyage,  it  was 
understood  and  agreed  betwixt  the  said  parties  that  the 
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pursuer  shotdd  act  in  conformity  to  the  instructions  con- 
tained in  a  letter  without  a  date,  being  No.  56  of  process ! 

And, 
Whether  the  pursuer  wrongfully  failed  to  implement  the 
said  charter-party  or  agreement  { 


No.  IV. 

MUcheU  y.  GaUafoay,--'^  July  1847- 

It  being  admitted  that  under  the  charter-party  Na  5  of 
process,  the  vessel  called  the  ^^  Boyal  Adelaide,^  belon^ng 
to  the  pursuer,  sailed  on  a  voyage  from  Glasgow  to  Bom- 
bay, and  arrived  at  Bombay  on  or  about  the  19th  July  1842, 
and  that  freight  from  Glasgow  to  Bombay  has  been  paid, 

Whether,  after  the  arrival  of  the  said  vessel  at  Bombay  as 
aforesaid,  the  defenders  used  and  employed  her  on  a 
further  voyage  from  Bombay  to  Madras,  and  are  indebted 
and  resting-owing  to  the  pursuer  in  the  sum  of  £449, 
5s.  7d.  or  any  part  thereof,  with  interest  from  23d  Sep- 
tember 1842,  as  the  freight  of  the  said  vessel  during  that 
voyage  ? 

Or, 

Whether,  after  the  completion  of  the  said  voyage  by  the 
vessel's  arrival  at  Bombay,  goods  in  the  said  vessel  be^ 
longing  to  the  defenders  were,  at  the  request  or  for  the 
convenience  of  the  pursuer,  or  of  others  acting  and  having 
authority  so  to  act  for  him,  carried  on  to  the  port  of 
Madras,  upon  the  understanding  and  agreement  that  the 
defenders  were  not  to  be  liable  in  any  charge  for  freight 
in  respect  of  such  further  voyage ! 


T^ 
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No,  V. 

M'Kay  v.  M'LeQdi—2lth  February  1827. 

It  being  admitted  that  on  the  10th  day  of  December 
1824,  the  vessel  called  the  *'  Diana,*"  was  the  property  of 
the  defender  Norman  M'Leod,  and  that,  at  the  same  time, 
the  defender  Murdoch  M^Leod,  was  master  of  the  said 
vessel; 

It  being  also  admitted  that  on  the  said  day  there  were 
shipped  at  Glare,  in  Ireland,  on  board  the  said  vessel,  1,583 
barrels  of  oats,  the  property  of  the  pursuer,  and  that  the 
defender  Norman  M^Leod,  by  a  bill  of  lading  dated  the 
10th  day  of  December  1824,  subscribed  by  Murdoch  M'Leod, 
master  of  the  said  vessel,  undertook  and  agreed  to  deliver 
the  said  oats  in  good  condition  at  Glasgow,  the  danger  of 
the  sea,  fire,  rivers,  and  navigation,  of  whatsoever  nature 
and  kind  excepted ; 

It  being  aJso  admitted  that  decree  in  absence  was  pro- 
nounced agunst  the  said  Murdoch  M'Leod, 

Whether  the  defender  Norman  M^Leod  failed  to  perform 
the  said  undertaking  and  agreement,  to  the  loss  and  in- 
jury of  the  pursuer ! 

Sum  claimed,  jg^l,078, 13s.  6d. 


No.  VI. 

Murray  v.  M'lver^ — IJiA  F^ruary  1847. 

It  being  admitted  that  the  defender,  in  the  month  of  De- 
cember 1845,  was  owner  of  the  schooner  "  Jessie''  of  Stor- 
noway,  and  that,  upon  the  4th  day  of  December  1845,  Gamp- 
bell  and  Eudd  of  Liverpool,  agents  for  the  pursuer,  shipped 
on  board  the  said  schooner  then  lying  in  Liverpool,  1,258 
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bags  of  Angra  Peqnina  Guano,  to  be  delivered  at  the  port 
of  M'Duff  in  Scotland,  to  the  pursuer  or  his  assignees,  con- 
form to  biU  of  lading  signed  by  Angus  M^Leod,  master  of 
the  said  schooner, 

Whether,  in  consequence  of  the  insufficiency  of  the  said 
vessel,  or  through  the  fault,  negligence,  or  want  of  pro- 
per care  on  the  part  of  the  defender,  or  others  in  his  em- 
ployment, the  cargo,  by  being  injured  by  sea-water,  was 
not  delivered  in  the  Uke  good  order  and  condition  in 
which  it  was  shipped,  to  the  loss,  injury,  and  damage  of 
the  pursuer  i 

Damages  laid  at  £280. 

No.  VII. 
Naime  v.  WaU,—2m  Jme  1829. 

It  being  admitted  that,  on  the  27th  day  of  June  1827, 
the  master  of  the  vessel  called  the  "  Palladium  ^  of  New- 
burgh,  the  property  of  the  pursuer,  entered  into  an  agree- 
ment with  the  defender  to  proceed  with  the  said  vessel  to 
Cronstadt,  and  to  bring  to  Dundee,  or  any  other  safe  port 
betwixt  Aberdeen  and  Newcastle,  both  inclusive,  a  cargo  of 
oats; 

It  being  also  admitted  that  the  said  vessel  proceeded  to 
Cronstadt  aforesaid,  and  brought  home  the  said  cargo,  and 
that  on  the  23d  day  of  March  1828  the  defender  paid  the 
stipulated  freight, 

Whether  four  guineas  arday  was  agreed  to  be  the  amount 
of  the  demtirrage  for  the  said  vessel  if  detained  beyond 
thirty  days  in  loading  and  ttnloading  the  said  vessel !  and 

Whether  the  said  vessel  was  detained  by  the  defender,  or 
those  Acting  for  him,  for  days  beyond  the  said 
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thirty  days,  in  loading  and  unloading  the  said  cargo! 
and  Whether  the  defender  is  indebted  and  resting-owing 
to  the  pursuer  the  sum  of  ^155, 8s.  or  any  part  thereof, 
as  demurrage,  with  interest  thereon  from  the  8th  day  of 
October  1827  ? 

No.  VIII. 

Brooh  ▼.  Clari,  ^e.—7th  Jtify  1837. 

Whether  the  pursuer  purchased  from  the  defender  Glark 
a  certain  quantity  of  rags,  to  be  shipped  from  Dublin  on 
board  a  vessel  called  the  ''  Lion !  ^  and  Whether,  by  the 
fault  or  negligence  of  the  defender,  the  said  vessel  was 
detained  or  delayed,  whereby  the  pursuer  was  subjected 
to  demurrage  and  expenses !  and  Whether  the  defender 
is  indebted  and  resting-owing  to  the  pursuer  in  the  sum 
of  jf  ,  or  any  part  thereof,  with  interest  thereon, 

as  the  amount  of  demurrage  and  expenses  aforesaid ! 

No-  IX. 
WiffM  ▼.  L%ddeU,—21it  Jitfy  1827. 

It  being  admitted  that  the  pursuer  is  assignee  of  the 
estate  of  Johnston  and  Wight,  late  merchants  in  Leith ; 

It  being  also  admitted  that  on  the  15th  day  of  January 
1815,  the  defender  William  Liddell  promised  and  agreed 
to  sell  and  deliver  to  the  said  Johnston  and  Wight  from 
14,000  to  16,000  feet  of  wood  at  the  price  of  ^1,  2s.  6d. 
per  ton,  deliverable  at  Pictou,  or  a  safe  port  in  the  neigh* 
bourhood,  first  open  water,  in  1815, 

Whether  the  said  Johnston  and  Wight  sent  a  vessel  called 
the  *^  Friendship,^^  to  receive  delivery  of  the  said  wood ! 
and  Whether  the  said  vessel  arrived  at  Pictou  in  the 
month  of  November  1816 1 
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Wheiber  the  defender  failed  to  fumuh  the  timber  at  the 
port  aforesaid  in  due  and  proper  time,  and  thereby  de- 
layed the  saifa'ng  of  the  said  vessel,  to  the  injury  and 
damage  of  the  said  pursuer  I 


No.X. 

Bwms  y.  London,  4r<7.  Shipping  Co.— 11^  Jwm  1839. 

It  being  admitted  that  the  defenders  are  proprietors  of 
the  steam-vessel  ^  Boyal  Victoria,^  and  that  the  pursuer  is 
assignee  in  trust,  under  the  deed  No.  5  of  process, 

Whether,  on  or  about  the  13th  day  of  February  1836,  the 
pursuer,  and  the  persons  for  whom  he  is  assignee  afore- 
said, did  ship  at  Leith,  on  board  the  said  steam-vessel, 
the  quantities  of  butcher-meat  and  poultry  specified  in 
the  accounts  Nos.  6  to  24  inclusive  of  process,  or  any 
part  thereof,  to  be  conveyed  to  London  on  board  the  said 
vessel! 

Whether,  through  the  fault,  negligence,  or  want  of  skill  of 
the  defender,  or  those  in  their  employment,  the  said  meat 
and  poultry,  or  any  part  thereof,  was  lost  or  damaged ! 
and  Whether  the  defenders  are  indebted  and  resting- 
owing  to  the  pursuer  himself,  and  as  assignee  foresaid,  in 
the  sum  of  ^1,332, 18s.  9d.  or  any  part  thereof,  with 
interest  thereon,  as  the  loss  or  damage  caused  as  afore- 
said? 

No,  XI. 

DmXop  <S-  Co.  V.  LofmKmt  <S*  Others, — 22d  January  1836. 

1»  Whether,  on  or  about  the  31st  day  of  August  1833,  the 
pursuer  shipped  a  puncheon  of  spirits  on  board  the  ^^  Ardin- 
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eaple ""  of  Newcastle,  a  vessel  belonging  to  the  defenders, 
for  the  purpose  of  being  conyeyed  to  Newcastle,  and 
delivered  to  Matthew  Bobson,  Collier  Row,  by  Houghton- 
le-Spring,  care  of  Mrs  Latimer,  Newcastle  i  and 

2.  Whether  the  defenders  wrongfully  failed  to  deliver  the 
said  puncheon  to  the  said  Matthew  Bobson,  and  are 
indebted  and  resting-owing  to  the  pursuers  in  the  sum 
of  ^5,  9s.  or  any  part  thereof,  with  interest  thereon, 
as  the  value  of  the  said  puncheon  of  spirits  ? 


No.  XII. 

CAatto  *  Co.  V.  Piper  Sr  5at»,— 14^A  June  1827. 

Whether,  on  or  about  the  19th  day  of  September  1825,  the 
pursuer  delivered  a  parcel  containing  letters  of  homing 
and  caption  for  an  alleged  debt  of  ^135,  2s.  9d.  or 
caused  the  same  to  be  delivered  at  the  Mail  Coach  0£Sce, 
Edinburgh !  and  Whether  the  defenders  promised,  agreed, 
or  undertook  to  deliver  the  said  parcel  to  Edward  Bail- 
ton,  Agent,  Glasgow,  and  failed  to  perform  the  said  pro- 
mise, agreement,  or  undertaking,  to  the  loss,  injury,  and 
damage  of  the  pursuers ! 

Sum  dahned,  ^135,  2s.  9d. 


No.  XIIL 

Hoiroey^  Brandy  Sf  Co.  v.  Carron  Co. — 2d  March  1831. 

Whether  at  London,  on  or  about  the  dates  specified  in  the 
schedule  hereto  annexed,  the  pursuers  and  their  consti- 
tuents delivered  to  the  defenders  the  whole  or  any  part 
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of  the  goods  in  the  sohednle  hereonto  annexed!  and 
Whether  the  defenders  then  and  there  agreed  to  convey 
the  same  to  Grangemouth  or  Garron !  and  Whether  at 
Grangemouth,  the  defenders,  as  common  carriers,  received 
the  said  goods  on  board  a  lighter  or  vessel,  the  property 
of  the  defenders,  and  undertook  to  carry  the  same  to 
Port-Dundas!  and  Whether  the  defenders  wrongfully 
failed  to  deliver  the  same  at  Port-Dundas  aforesaid,  and 
are  indebted  and  resting-owing  to  the  pursuers  in  the 
sum  of  if  1,981,  lis.  4d.  or  any  part  thereof,  as  the  value 
of  the  said  goods,  with  interest  thereon  from  the  13th 
day  of  January  1829! 


No,  XIV. 

Urquhart  v.  Brawny— I2ch  Mardk  1833. 

It  being  admitted  that  the  pursuer,  on  the  22d  November 
1825,  shipped  a  quantity  of  corks  on  board  the  vessel  called 
the  *^  Greenock,^^  the  property  of  the  defender ;  and  it  being 
also  admitted  that  the  defender  advanced  to  the  pursuer  the 
sum  of  ^150  on  account  of  said  corks. 

Whether  the  defenders  are  indebted  and  restingowing  to 
the  pursuer  in  the  sum  of  ^314,  Gs.  2d.  or  any  part 
thereof,  with  interest  thereon,  as  the  balance  of  the  value 
of  the  said  corks ! 

No.  XV. 

Drunmond  <$-  Kevan  v.  London^  LMh^  JBdiniutyhy  and 
Glasgow  Shipping  Co. — 2XHh  DecmnAtr  1841. 

Whether  the  pursuers,  on  or  about  the  12th  day  of  October 
1839,  delivered  to  the  drfenders,  at  their  office  in  Vir* 
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ginia  Street,  Olaegow,  a  tnue  or  package  addressed  to 
J.  MornBon  &  Co.,  London,  containing  goods  to  the 
amount  of  jP61,  16b.  3d.  or  thereby  t  and  Whether  the 
said  defenders  agreed  or  undertook  to  deliver  the  said 
truss  or  package  to  the  said  J.  Morrison  &  Go.  and 
wrongfully  failed  to  perform  the  said  agreement  or  under- 
taking, and  are  indebted  and  resting-owing  to  the  said 
pursuers  in  the  said  sum  of  J?61, 16s.  3d.  as  the  value 
of  the  said  goods,  with  interest  thereon  ? 

Or, 
Whether  the  pursuers  faQed  to  give  reasonable  or  timeous 
notice  to  the  defenders  of  the  non-delivery  or  loss  of  the 
said  truss  or  package! 

Whether  the  defenders  are  common  carriers  by  land  for 
hire,  in  terms  of  the  Statute  1  Will.  IV.  c.  68,  and  com- 
pHed  with  its  enactments  and  provisions !  and  Whether 
the  goods  contained  in  the  said  truss  or  package  were  of 
the  description  specified  in  the  said  Statute !  and  Whether 
the  pursuers  failed,  in  terms  of  the  said  Statute,  to  certify 
the  nature  and  value  of  the  said  goods,  and  to  pay  an 
additional  sum  for  the  carriage  of  the  same ! 


No.  XVI. 

Craweaur  v.  St  Gsarge  Steam  Packet  Co.  and  WHUam 
Blair  M'Kean,—25th  February  1842. 

Whether,  on  or  about  the  day  of  June  1837,  the  pur- 

suer deposited  with  T.  S.  Pirn,  as  agent  at  Hull  for  the 
defenders — ^the  St  George  Steam  Packet  Go. — ^four  boxes 
or  packages,  containing  all  or  any  of  the  articles  contained 
in  the  schedule  hereunto  annexed!  and  Whether  the 
defenders—the  St  George  Steam  Packet  Co.— wrongfully 
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failed  to  deliver  all  or  any  part  of  the  said  articles  to  the 
pursaer,  to  his  loss,  injury,  and  damage ! 

Whether,  on  or  about  the  day  of  January  1838,  the 

said  boxes  or  packages,  or  any  of  them,  were  delivered  to 
the  defender  William  Blair  M'Kean,  as  an  individual! 
and  Whether  the  defender  last  aforesaid  wrongfully  failed 
to  deliver  all  or  any  of  the  said  articles  to  the  pursuer,  to 
the  loss,  injury,  and  damage  of  the  pursuer ! 

Damages  laid  at  J&500. 


No.  XVII. 

Blacitooods  v.  General  Steam  Namgaium  Co. — 

2eth  January  1848. 

Whether,  on  or  about  the  21st  day  of  November  1846,  the 
pursuers  delivered  to  the  defenders  at  Edinburgh,  a  box 
or  package  containing  a  sable-fur  cape  and  other  articles ! 
and  Whether  the  defenders  undertook  to  deliver  the  same 
to  Robert  Clarke  and  Sons,  furriers,  London,  and  failed 
so  to  deliver  the  said  sable-fur  cape,  and  are  indebted 
and  resting-owing  to  the  pursuers  the  sum  of  ^24, 10s. 
or  any  part  thereof,  as  the  value  of  the  said  cape,  with 
interest  thereon  i 


No.  XVIIL 

Cooletfs  V.  Edinbwrgh  and  Glasgow  Baihoay  Co. — 

13^A  December  1845. 

It  being  admitted  that,  on  or  about  the  19th  day  of  May 
1845,  the  said  deceased  Thomas  Cooley  was  killed  while 
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pacising  from  Olasgow  to  Edinburgh  in  a  railway  carriage 
belonging  to  the  defenders, 

Whether  the  death  of  the  said  Thomas  Ooolej  was  caused 
by  fault,  negligence,  or  want  of  skill  on  the  part  of  the 
defenders,  or  another  in  their  employment,  and  for  whom 
they  were  and  are  responsible,  to  the  loss,  injury,  and 
damage  of  the  said  Mary  Gooley,  or  Thomas  Gooley,  or 
either  of  th^n  ? 

Damages  laid  at  ^5,000« 


No.  XIX. 

Gmn  v.  Tayhr,  Src.—20th  February  1841. 

It  being  admitted  that,  on  the  17th  day  of  August  1840, 
the  pursuer  was  a  passenger  from  Blackshields  to  Edin- 
burgh by  the  Lieader  Coach,  of  which  the  defenders  Daniel 
Taylor,  G^rge  Taylor,  and  William  Binnie,  are,  and  on 
the  said  day  were  proprietors,  and  that  on  the  said  day  the 
defender  James  Topping,  was  the  coachman. 

Whether,  on  the  said  day  when  the  pursuer  travelled  as 
aforesaid,  the  said  coach  was  oyertumed  through  the 
fault,  negligence,  and  want  of  skill  of  the  defenders,  or 
any  of  them,  or  of  a  person  or  persons  in  their  employ- 
ment, respectively,  to  the  loss,  injury,  and  damage  of  the 
pursuer? 

Damages  laid  at  ^500. 
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No.  XX. 

Jaim^  Bobmij  amd  JohmBroA  y.  Biede^  ^e.*^ 
SltiDseember  1844. 

It  beini;  admitted  that  the  defendeni  were,  on  6th  Jnly 
1843,  proprietors  of  the  *^  Defiance  Stage  Cioach,^  numing 
between  Garlisle  and  Edinburgh, 

Whether,  on  said  day,  in  or  near  Selkirk,  said  ooaoh  was 
overturned  by  unskilfuhiess,  rashness,  or  negligence  of  the 
driver,  then  the  servant  or  in  the  employment  of  the  de- 
fenders i  and  Whether  the  said  deceased  Bobert  Brash, 
being  an  outside  passenger  on  said  coach,  thereby  received 
severe  bodOy  harm,  or  such  bodily  injuries  as  caused  his 
death  on  or  about  the  19th  day  of  the  said  month  of 
July,  to  the  loss,  injury,  and  damage  of  the  pursuers,  or 
any  of  them ! 

Damages  laid  as  under,-^ 

To  Jane  Brash,  <£],500, 

To  Bobert  Brakh,     .  .        ^^1,000, 

To  John  Brash,        .  .        ^1,500. 


No.  XXI. 

MaeHe  v.  Bamoffe,  ^0.-^284  Jwm  1846. 

Whether,  on  or  about  the  3d  day  of  September  last, 
the  pursuer  being  an  outside  passenger  by  the  omnibus 
or  stage  coach  then  running  between  Edinburgh  and 
Lasswade,  of  which  the  defenders  were  the  proprietors, 
was  thrown  from  the  top  thereof  to  the  ground,  owing  to 
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the  improper  conduct  and  reckless  driving  or  negligence 
of  the  coachman,  then  acting  for  the  defenders,  whereby 
the  pursuer  sufiered  bodily  harm,  to  the  injury  and 
damage  of  the  pursuer ! 

Damages  laid  at  £20  for  medical  expenses, 
and  jf  100  for  solatium. 


PART  XI. 


MISCELLANEOUS  MARITIME  QUESTIONS, 


DTCLITPDra 


SALVAGE — SBAMBN's  WAGES — ^EXEBOITOBIAL  POWEJEt  OF  1CA6TE& 
— LIABILITT  OF  MASTER  TO  OWNERS— COLLISION  OF  VESSELS. 


Salvage. — ^The  questions  of  fact  which  arise  in  regard  to 
salvage  may  be  tried  under  such  an  Issue  as  Example  No.  I, 
where  the  ownership  and  value  of  the  vessel  are  admitted, 
and  the  questions  for  the  Jury  are — Whether  the  pur- 
suers^ or  any  of  them,  saved  the  vessel,  and  what  is  the 
reasonable  amount  of  recompense !  It  is  also  part  of  tho 
admission  in  that  case,  that  the  master  and  crew  had 
abandoned  the  vessel.  This  question  may  be  important 
in  proof;  because  when  the  vessel  is  derelict,  it  is  held 
that  the  salvage  is  of  a  higher  class  than  when  the  crew 
have  not  left,  or  have  left  with  the  intention  of  returning. 
— Davidson  v.  Jenkins^  Feb.  24,  1844,  and  English  oases 
there  referred  to ;  in  one  of  which  Lord  Stowell  said — '*  It 
is  by  no  means  necessary  to  constitute  derelict  that  no 
owner  should  afterwards  appear.  It  is  sufficient  if  there 
has  been  an  abandonment  at  sea  by  the  master  and  crew 
without  hope  of  recovery.  I  say  without  hope  of  recovery, 
because  the  mere  quitting  of  the  ship,  for  the  purpose  of 
procuring  assistance  from  shore,  or  with  an  intention  of 
returning  to  her  again,  is  not  an  abandonment,^''  the  Aquila^ 
1,  Bob.  40.  In  the  case  of  Davidson  the  action  was  raised 
before  the   Sheriff,   and  the  proof  taken  on  conunission. 
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but  the  nature  of  the  questions  arising,  and  of  the  eyidenoe, 
may  be  coQected  from  the  report,  which  seems  also  to  indi* 
cate  that  the  questions  are  well  fitted  for  the  decision  of  a 
Juiy.  It  would  seem  that  ,the  question — Whether  a  joint- 
salvor  is  entitled  to  reward  ! — ^to  entitle  him  to  which  he 
must  prove  necessity  for  interference,  the  Marian  1.  Edw. 
175 — might  be  tried  under  the  same  general  Issue — Whether 
the  pursuers,  "  or  any  of  them,"  saved  t  &c. — See  further 
under  this  head  BelTs  Prin.  §  443-6,  and  the  Statutes  regu- 
lating Salvage. 

Seamen^s  Wages, — The  various  Statutory  regulations  re- 
garding seamen  are  consolidated  by  the  Act  5  and  6  Will. 
IV.  c.  19,  and  from  its  provisions  may  arise  avoidances  to 
the  action  for  wages,  which,  it  would  appear,  wiU  not  require 
Counter-Issues,  but  being  averred  on  record,  may  be  proved 
under  the  general  Issue  of  resting-^oi^ng, — ^Adam  on  Jury 
Trial,  p.  87-3.  By  Sections  2, 3,  and  4  of  the  Act,  penalties 
are  imposed  for  engaging  seamen  without  a  written  contract, 
but  this  does  not  prevent  the  mariner'^s  right  to  prove  his 
engagement  by  parole  testimony,  Section  5,  l%omsan  v« 
Iz(xtt^  9  Sh.  588.  The  employment  may  therefore  be  mat- 
ter of  Issue  for  the  Jury,  as  in  Example  No.  II,  where 
there  is  also  a  question  of  damages  for  infringement  of  the 
Statute.  At  common  law  there  are  also  avoidances  to  the 
demand  for  wages  different  in  their  nature  from  those  which 
arise  in  other  eontraets  of  service.  The  principal  one  is,  that 
freight  has  not  been  earned — ^freight  being  the  mother  of 
wages ;  and  if  such  defence  is  taken,  evidence  will  go  to  the 
Jury  as  to  the  service  of  the  pursuer  during  a  complete  voy- 
age, or  such  part  as  may  entitle  to  wages  jpro  rata  iiineriA, 
Harris  v.  /tw,  1  Har.  &  W.  238,  and  other  cases  in  Harri- 
son^s  Digest  w>ce  Ship,  §  vii. 

Very  few  cases  in  regard  to  seamen'^s  wages  have  arisen 
in  the  Oourts  in  Scotland,  and  no  Issue  has  been  settled  in 

22 
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regard  to  siioh  actions.  No.  Ill  of  the  Ezamplea  wooli} 
more  properly  be  reserved  for  the  head  of  reduction  on 
fecility  and  oircumyention.  As  to  the  effect  of  the  written 
agreement  of  service,  see  Henderscm  v.  Bunu^  10  Sh.  467. 

EsBereitarial  Paw$r  o/Mmter. — The  authority  of  the  mas- 
ter to  bind  the  owners  is  proved  by  his  acting  as  masterly 
but  his  presumed  authority  extends  only  to  the  management 
of  the  ship,  and  obtaining  freight,  outfitting  and  furnishings 
to  the  vessel  in  the  absence  of  the  owner.  Owners  are  not 
liable  for  furnishings  made  to  a  person  possessing  the  ship 
on  a  temporary  title,  and  which  furnishings  were  not  in  rem 
wrsum  of  the  ship,  Broton  v.  Ba(faur^  4  Sh,  398.  The  holder 
of  a  vendition  in  security  is  not  liable  unless  he  has  assumed 
possession  and  management  of  the  vessel,  which  is  a  question 
of  fact  for  evidence  j9n>«^  de  jwtb^  BumsU  y,  Baird^  June  IS, 
1839.  The  owner  being  by  law  the  debtor,  it  will  be  for  him  to 
shew,  by  positive  and  direct  evidence  or  necessary  inferenee, 
that  the  creditor  has  abandoned  that  security,  and  accepted 
or  elected  other  parties  as  his  debtom,  Stewart  v.  HaU^ 
2  Dow.  29;  CarsmoeU,  July  10, 1839.  This  would  give  rise  to 
a  Oounter-Issue  of  fact.  It  may  also  be  a  question  of  faot^ 
and  would  require  a  Oounter-Issue,  Whether  the  fomishings 
were  made  contrary  to  instructions  of  the  owner,  of  which 
the  furnisher  was  aware  i^^M^Danald  v.  Dmny^  5  Sh.  801. 

The  owners  are  also  liable  for  contracts  entered  into  by. 
the  ship^s  husband,  whose  authority  may  be  proved  ftfStit 
ipeii  eifoutia.  He  cannot  delegate  his  power,  Forhes^  2  Sh. 
87,  so  that  no  action  can  lie  against  \he  owners  for  furnishing 
made  on  the  order  of  persons  appointed  by  him  to  act  in  his 
absence.  He  binds  the  owners  only  within  the  limits  of  the 
exercitorial  power,  and  so  not  for  the  expense  of  a  lawsuit, 
CamphMy.Stem,Ql)oyf,^\Q\  M'NuugMmy.AUhnum^Oo. 
December  11, 1847*  His  writ  binds  the  owners,  but  in  a 
reference  to  oath  under  the  trieimial  pre8criptian«  bis  oatlv 
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affinnative  was  held  to  bind  onljr  himaolf ;  the  owners  de- 
pooiiig  negative  of  the  refeienoe  were  free,  Dtuican  t.  Forlm^ 
7  Sh.  821,  and  9  Sh.  540. 

The  Examples  Nos.  lY  and  Y  put  the  Issud — Whether 
furnishings  were  made  on  the  order  of  the  master!  and 
Whether  the  amount  is  resiing-owing !  No.  YI  seems  ra» 
ther  to  be  founded  on  some  special  mandate  to  make  the 
pacohase  for  irittGh  the  lull  in  qnention  was  granted. 


lAaJnlitif  ofMcakm  to  OtMMr^.— Although  the  owners  are 
liable  for  the  aotft  of  the  master  to  third  parties,  he  is 
aoeountable  to  them  for  any  damage  suffered  by  them 
through  his  misoonduot^  Urqiihart  y«  Brawn^  11  Sh«  507.  In 
Example  No.  YII  are  two  Issues  founded,  <»ie  oa  disobedi- 
ence to  instructioni,  and  the  other  on  fault  and  niBgligeaoe 
in  the  treatment  of  the  eairgow  It  is  a  doubtful  question 
how  fiu:  the  mastor  is  responsible  to  the  owner  for  damage 
tsf^eed  to  theMgUgence  or  umskilfubess  of  the  mate,  Fetrie^B 
MsectOars  t.  AitckUony  February  6,1841 ;  I(eport  in  Fa(S  €oL 


^  Vetmh. — The  rules  of  law  as  to  "  the  entiro 
loae  of  a  ship  and  cargo,  occasioned  by  two  vessels,  runnii^ 
foul  of  each  other,^  aire  thus  concisely  st^d  by  L(»r4 
Stowell ; — *'*'  There  are  four  possibilities  mnder  which  an 
accident  of  this  sort  may  occur.  In  the  first  place,  it  may 
happen  without  blame  being  imputable  to  either  party,  as 
when  the  loss  is  occasioMd  by  a  storm,  or  any  other  eia 
majar.  In  that  case  the  misfortune  must  be  borne  by  the 
party  on  whom  it  happen^  \^  light,  the  other  not  being 
responsible  to  him  in  any  degree.  Secondly,  A  misfortune 
of  this  hind  xW!f  ilrise  ifhfio^  bo^i  pai;t^  ^pie  to  blanie, 
— ^where  there  has  been  a  want  of  due  diligence  or  of  skill 
on  both  i^des.  In  sof^h  a  ca^^  the  ^le.  of  law  is,  that 
thi^  lofe  iwst  be  ^pfxrtionpd  betwe^  them,  tA  having 
bew  oceasipoed  by  t^e  fault  of  both.  Tl^icdly,  It  may 
happen  by  the  misconduct  of  the  suffeiiiug  pa^y  only ;  aiyl 
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then  the  rule  is,  that  the  sufferer  must  bear  his  own  burden. 
Lastly,  It  may  have  been  the  fault  of  the  ship  which  ran 
the  other  down ;  and  in  this  case  the  injured  party  would 
be  entitled  to  an  entire  compensation  from  the  other .^ — 
Wbodrop'Sifns^  21«t  Noyember  1815,  2  Dodson,  83. 
From  this  passage,  the  nature  of  the  questions  of  fact 
which  arise  under  such  Issues  as  Ebcamples  No.  YIII  to 
XII,  will  be  apparent.  See  also  Bums  v.  SHrUng,  2  Murr. 
93.  It  has  been  settled  that  where  there  is  blame  on  both 
sides,  although  one  may  be  more  in  fault  than  the  other, 
there  is  to  be  no  attempt  to  apportion  the  damages  other- 
wise than  by  laying  them  equally  on  the  parties,  Hay^  ^c. 
v.  £e  Neve^  <$rc.  2  Sh.  App.  395 ;  Innesy  4  Murr.  161. 

The  responsibility  of  ship-owners  for  damage  caused  by 
collision  is  limited  by  Statute — 53  GJeo.  III.  c.  159,  §  1 — ^to 
the  value  of  the  ship  and  freight  due  or  to  become  due. 
This  may  give  rise  to  a  Oounter-Issue  for  the  defender,  as 
in  Example  No.  X.  See  also  Potts  v.  Scurrfidd,  14  Sh.  879, 
and  Hay  v.  Le  Nme^  ut  supra. 

It  has  been  already  remarked,  p.  264,  that  loss  by  coDi- 
mon  of  vessels  is  a  peril  of  the  sea  for  which  und^^mriters 
are  liable.  On  paying  the  loss  they  become  entitled  to  relief 
against  the  owners  of  the  vessel  which  ran  down  the  other, 
if  they  can  establish  fault.    Hence  the  Issue  No.  XI. 


EXAMPLES. 


No.L 


BitdUs  4*  OOmv.  Bmith  <$-  Greip.Sla  JDeeember  1833. 

It  being  admitted  that  the  defenders  are  owners  of  the 
vessel  called  the  '*  Neptune  ^  of  Portsoy,  and  that  the  said 
vessel  was  of  the  value  of  «f  400 :  It  being  also  admitted 
that,  on  the  8th  December  1831,  the  master  and  all  on 
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board  left  the  said  vessel  in  the  Moray  Frith,  near  Bose- 
hearty, 

Whether,  on  or  about  the  8th  day  of  December  1831,  the 
pursuers,  or  any  of  them,  saved  the  said  vessel  from  being 
lost  or  wrecked !  and  Whether  the  defenders  are  indebted 
and  resting-owin^  to  the  pursuers  in  the  sum  of  ^100,  or 
any  part  thereof,  as  a  reasonable  reward  for  saving  the 
said  vessel,  or  any  part  thereof,  as  aforesaid  ? 


No.  11. 

PaUuUo  y.  Cooper^— 26ilh  May  1846. 

Whether  the  pursuer  was  employed  as  carpenter,  and  was, 
as  such,  one  of  the  crew  of  the  barque  **  Stirling,''  of  which 
the  defender  was  master,  during  the  month  of  December 
1842,  while  the  said  barque  was  lying  at  the  port  of 
Memel  in  East  Russia,  waiting  for  a  cargo ! 

Whether,  on  or  about  the  10th  day  of  December  1842,  the 
defender  wrongfully  and  illegally  caused  the  pursuer  to  be 
apprehended  and  detained  in  custody  in  a  prison  at  Memel 
for  a  period  of  four  days,  or  part  of  said  time,  to  the  loss, 
injury,  and  damage  of  the  pursuer  ? 

Whether  the  defender,  on  or  about  the  13th  day  of  Decem- 
ber 1842,  wilfully  and  wrongfully,  and  in  contravention  of 
the  Statute  5  and  6  Will.  lY .  c.  19,  left  the  pursuer,  one 
of  the  crew  of  the  said  barque  Stirling,  behind  at  the  said 
foreign  port  of  Memel,  and  sailed  away  from  the  said 
port  with  the  said  vessel  and  the  rest  of  his  crew,  to  the 
loss,  injury,  and  damage  of  the  pursuer ! 

Damages  laid  at  ^100. 
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No.  III. 

From  y.  CiiM,—2d  Jim  1843. 

It  bf  log  admitted  that  ou  or  aboat  the  12th  day  of  April 
1942,  the  pursuer  wgned  a  letter  or  aoknowledgment  of 
that  date,  beariof  that  the  punuer  was  iadebted  to  the 
defender  in  the  sum  of  ^88,  lis.  for  wages  and  arrears  for 
servitude  on  board  the  schooner  ^'  Vintage  '^  of  Leith, 

Whether  the  said  letter  or  acknowledgment  was  obtained 
or  impetrat^  from  tlni  pursuer  while  in  a  state  of  mental 
weakness  or  facility,  arising  from  seyere  illness  or  from 
other  causes,  and  through  fraud  and  circqmyeotiea  on  the 
part  of  the  defi^nder,  to  the  hurt  and  lesioa  of  the  pur- 
suer! 


No.  IV. 
LjfU  y.  Sloanj—Tth  Jtdy  1842, 

It  being  admitted  that,  from  the  year  1834  to  the  period 
of  raising  this  action,  the  defender  was  the  agent  for  the 
owners  of  the  vessels  Sybella,  London  Packet,  Hope,  St 
Bolloz,  Glasgow  Packet)  and  Christina,  all  of  Glasgpw,  in 
r^ard  to  the  management  of  the  said  vessels. 

Whether  the  pursuer  made  the  furnishings  specified  in  the 
account  No.  of  process,  to  the  masters  of  the  said 
vessels!  and  Whether  the  defender  is  indebted  to  the 
pursuer,  and  owing  the  sum  of  £41^  3s«  4d.  as  the  price 
of  the  said  furnishings,  with  interest,  or  any  part  thereof! 
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No.  V. 

Tak$  ▼.  MitckeU,—Stk  March  1845. 

It  being  admitted  that  the  defender  is  owner  of  the  ship 
or  vessel  called  the  ^^  John  Mitchell  ^  of  Glasgow,  and  that 
David  Cable  was  the  master  or  commander  of  that  vessel  in 
the  months  of  Jnly  and  August  1842,  while  die  lay  in  the 
port  of  London, 

Whether,  on  the  order  of  the  said  David  Gable,  the  ptirsner 
ftumished  the  wine  and  other  stores  mentioned  in  the  ac- 
count No.  4  of  process,  or  any  part  thereof,  to  and  for 
the  said  ship  the  ^*  John  Mitchell !  '*  and  Whether  the 
defender  is  resting-owing  and  indebted  to  the  pursner,  in 
respect  of  the  said  Aimishings,  the  sum  of  i^Tl?  8s.  3d. 
and  interest  as  libelled,  or  any  part  thereof! 


No.  VI. 

Whitm  V.  M'CaXkm  <$-  Ob.— Is^  Jidy  1843. 

Whether  the  bill  of  exchange  for  ^20,  No.  4  of  process, 
was  drawn  upon  the  defenders  by  Bobert  Laing,  the 
master  of  their  vessel  the  ^^  Duchess  of  Richmond,'"  for 
the  price  of  certain  teak-wood  shipped  for  the  defenders 
on  board  the  said  vessel,  and  was  indorsed  to  the  pur- 
suers !  and  Whether  the  defenders  wrongfully  refused  to 
accept  or  pay  the  said  bill,  and  are  indebted  and  resting- 
owing  to  the  pursuers  in  the  said  $um  of  ^720  contained 
in  the  said  bill,  or  any  part  thereotf,  with  interest  tberew ! 
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NoL  VII. 

Isatta  ▼.  8etaamd^—2i  DeoemUr  1843. 

It  being  admitted  that  tiie  punoer  Geoige  laatt,  and 
MiflB  Janet  Izatt,  his  aster,  weie,  in  the  yean  1837  and 
1838  and  part  at  1838,  joint  ownen  of  the  barqae  or  veasel 
called  the  *'"  James  Iiatt^  <rf  Kincardine,  the  former  to  the 
extent  of  two-thirds,  and  the  latter  to  the  extent  of  <me> 
third,  and  that  the  pnrsaer  6eoi]ge  Lsatt  was  then  shipV 
hnsband  at  the  said  vessel,  and  also  that  the  defender  James 
Scotland  sailed  as  master  <rf  the  said  vessel  in  the  year  1837 
or  1838,  on  a  voyage  fran  Leith  to  the  port  of  Sydnqr,  in 
New  South  Wales, 

1.  Wheth^  the  pnrsner  Geoige  Izatt,  as  one  of  the  owners 
and  ship Vhnsband  of  the  said  vessel,  gave  the  defender 
instructions  with  reference  to  the  said  voyage,  that  if,  on 
his  arrival  in  Sydney  and  before  the  ship  was  discharged, 
he  did  not  procure  a  freight  of  ^1,600  direct  to  Britain, 
he  should  ballast  the  vessel  and  proceed  either  to  Batavia, 
Singapore,  or  Manilla,  (as  the  monsoons  might  suit)  for 
the  purpose  of  procuring  a  return  freight,  or  instructions 
to  that  effect !  and  Whether  the  defender  wrongfully  dis- 
obeyed the  said  instructions,  to  the  injury,  loss,  and 
damage  of  the  pursuers ! 

2.  Whether  part  of  the  cargo  of  the  said  vessel  on  the 
voyage  back  from  Sydney  to  London,  consisting  of  whale- 
bone or  whale-fins,  was  damaged  through  the  fault,  ne- 
gligence, or  unskflfulness  of  the  defender,  to  the  injury, 
loss,  and  damage  of  the  pursuers  ? 

3.  Whether  the  defender  received  into  his  possession,  and 


JIISCBLLAKE0V8  KABITIMB  QUESTIONS.  328 

wrongfully  retained  or  retains  a  chronometer,  the  pro- 
perty of  the  pursuers,  to  the  loss,  injury,  and  damage  of 
the  pursuers  ? 


pursuers  ? 
Damages  «f  1,727,  78.  5^d.  sterling. 


No.  VIII. 

Darg  y.  Dieiie  and  OtAera^^^lOth  December  1824. 

It  being  admitted  that,  on  the  21st  day  of  Noyember 
1822,  the  sloop  **  Diamond,^  the  property  of  the  pursuer, 
and  the  smack  or  vessel  called  the  ^^  Triumph''^  of  Aber- 
deen, the  property  of  the  defenders,  came  into  collision  with- 
in a  few  miles  of  Dunstanburgh,  on  the  coast  of  England, 
and  that  the  said  sloop  ^^  Diamond,^  soon  afterwards  sunk, 
and  was  totally  lost. 

Whether  the  said  collision  arose  from  the  fault  or  misma- 
nagement of  the  master  or  mariners  on  board  the  said 
smack  or  vessel  the  ^^  Triumph,^  to  the  loss  and  damage 
of  the  said  pursuers ! 

Schedule  of  Damages  claimed. 


No.  IX. 

Martin  y.  Carter  and  OtherSy — 15th  March  1843. 

It  being  admitted  that,  on  5th  December  1841,  the  vessel 
called  the  ^*  Frederick,^  commanded  by  the  defender  John 
Wilfred  Garter,  the  property  of  the  defenders  StepheQ 
Wiggins  and  Frederick  Augustus  Wiggins,  and  the  brig 
^^  Alicia '"  of  Sligo,  came  into  collision  in  the  river  Clyde, 
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and  thAt  iimiiediately  after  the  said  ooUidoD  the  aaid  brig 
*^  AHeia^  went  down  and  was  totaUy  lost, 

Whether  the  punrner  was  the  owner  to  the  extent  of  sixty 
0ixty-foarth  shares  of  the  said  brig  *^  Alicia !  ^  and 
Whether  the  loss  of  the  said  brig  ^^  Alicia^  was  eansed 
by  the  fault,  want  of  skill,  and  negligence  of  those  in 
charge  of  the  ^*  Frederick,^  and  for  whom  the  defenders 
are  responsible,  to  the  loss  and  damage  of  the  pursuer ! 


Damages  laid 

For  loss  of  Yessel,      ^835 
^    loss  of  freight,         65 


<£1,000 


No.  X. 

PdU  ^  Bewrrfidd  and  Others  y.  PoUoeiy  OHmomr^  4-  Ob.-^ 

22d  Febmary  1837. 

It  being  admitted  that,  on  the  morning  of  the  12th  day 
of  August  1835,  a  vessel  called  the  "  Red  Wing,'*  the  pro- 
perty of  the  pursuers.  Potts  and  Sourrfield,  came  into  colli- 
sion with  a  barque  called  the  ^^  Oxford,**  the  property  of 
the  defenders,  in  consequence  of  which  collision  the  ^*  Bed 
Wing**  became  a  total  wreck,  and  was  abandoned ; 

It  being  admitted  that  the  said  vessel  and  freight  were 
insured  by  the  other  pursuers  to  the  extent  of  ^2,300  ster- 
ling, and  that  the  said  sum  has  been  paid  by  the  said  in- 
surers to  the  pursuers,  Potts  and  Scurrfield, 

Whether  the  loss  of  the  said  vessel  ^'  Bed  Wing,**  was  caused 
by  the  fault,  negligence,  or  want  of  skill  of  the  master  or 
mariners  on  board  the  said  barque  **  Oxford,**  and  was 
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to  the  loBB  abd  damage  of  the  pimuera,  or  any  of 
them! 

Sma  ohumed,  ^2,470, 10s.  9d. 

Whether  the  said  barque  "  Oxford""  was  not  of  the  value 
of  «£^2,470, 10s.  9d. !  and  Whether  the  cargo  on  board 
the  *^  Bed  Wing^  at  the  time  of  the  said  collision  was  of 
the  value  of  £550,  or  part  of  the  said  sum  ! 


No-  XI. 

/niM  V.  Glass  <$*  00.-^234  XTofsmbm*  1826. 

It  being  admitted  that,  on  the  9th  of  February  1825, 
the  lat.  4S^  24'  N.  and  long.  15''  52"  W.  or  thereabouts, 
the  vasfel  called  the  Corsair,  the  property  of  the  defenders, 
and  the  vesisel  called  the  *^  Haabet  or  Hope,^  came  into  eol- 
lidoQ,  and  that  immediately  after  the  said  Collision  the  said 
vessel  "  Haabet  or  Hope"*  went  down  and  was  totally  lost. 

Whether  there  was  property  or  goods  to  the  value  of 
£2^200^  or  about  that  sum,  lost  on  board  the  said  vessel, 
at  the  time  she  went  down  as  aforesaid  I  and  Whether  the 
said  property  and  goods  were  insured  by  Nicolas  Warren, 
as  agent  and  acting  for  the  owners  thereof!  and  Whether 
the  pursuers  became  insurers  of  the  said  property  or  goods 
by  a  policy  dated  the  10th  day  of  February  1825,  and  on 
or  about  the  day  of  did,  under  the  said 

policy,  pay,  or  cause  to  be  paid  ^^2,200,  or  about  that 
sum,  to  the  assured  as  the  value  of  the  said  property  or 
gooda !  and  Whether  the  loss  of  the  said  vessel  called 
the  ^*  Haabet  or  Hope,""  was  caused  by  the  iault,  want  of 
skill,  or  negligence  of  the  master  or  mariners  of  the  said 
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yeaael  called  the  ^*  Corsair,^  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

Damages  claimed  J&2,200. 


No.  XII. 
▼.  Brodie,  drc.Sth  July  1847. 

It  being  admitted  that  the  defenders  the  Kirkaldy, 
Leith,  and  Newhayen  Steam-Boat  Company,  are  owners  of 
the  yessel  called  the  "Edinburgh  Castle,^  and  that  the 
defender  Robert  Brodie,  is  manager  at  Eirkaldy  for  the 
said  Company, 

1.  Whether,  on  or  about  the  28th  day  of  May  1846,  and  at 
a  place  to  the  north  of  the  Gunnel  Bock,  in  the  Frith  of 
Forth,  the  said  steam-yessel  was,  through  or  by  means  of 
the  gross  recklessness,  carelessness,  and  mismanagement 
of  Samuel  Barker,  the  master,  or  other  party  or  parties 
then  in  charge  thereof,  brought  into  collision  with  a  boat 
belonging  to  the  pursuers,  whereby  the  said  boat,  with 
fish-nets  and  stores  aboard  thereof,  also  belonging  to  the 
pursuers,  was  run  down  and  sunk,  to  the  loss,  injury,  and 
damage  of  the  pursuers ! 

2.  Whether,  on  or  about  the  28th  day  of  May  1846,  and  at 
a  place  to  the  north  of  the  Gunnel  Bock,  in  the  Frith  of 
Forth,  the  said  steam-vessel  was,  through  or  by  means 
of  the  gross  recklessness,  carelessness,  and  mismanage- 
ment of  Samuel  Barker,  the  master,  or  other  party  or 
parties  then  in  charge  thereof,  brought  into  collision  with 
a  boat  in  which  the  pursuers  then  were,  whereby  the  said 
boat  was  run  down  and  sunk,  the  pursuers  plunged  into 
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the  water  to  the  imminent  danger  of  their  lives,  and 
otherwise  injured  in  their  persons,  to  the  loss,  injury,  and 
damage  of  the  pursuers ! 

Damages  laid  under  1st  Issue  at  £2li 

,,       2d        „        100 


PART  XIL 


PATENT  AND  COPYRIGHT, 

mCLUDIXO 

OENBRAL  ISSUES  OK  INVASION  OP  PATENT  EIGHTS— COTTNTBR- 
ISSUBS  FOB  THE  DEFENDER — ISSUES  IN  GASES  OF  COPTRIOHT 
— ^WEONGFUL  INVASION  OF  COPTRIGHT  BEFORE  RBQISTRATION. 

General  lesttes  in  Actions  far  Invasion  of  Patent  Rights, — 
The  letters-patent  and  specification  are  generally  prefixed 
as  matters  of  admission,  and  if  not,  they  must  be  put  in  Issue 
as  in  Example  No.  II.  The  recent  practice  is  to  recite  these 
very  shortly  as  contrasted  with  the  older  forms — Examples  I 
and  II.  If  the  pursuer  is  not  the  original  patentee,  but  has  ac- 
quired right  by  assignment,  this  will  be  matter  of  admission  or 
be  put  in  Issue — see  Nos.  II  and  V.  The  general  Issue,  which 
approaches  very  nearly  to  an  issue  of  style,  (Adam  on  Jury 
Trial,  p.  115)  embraces  what  is  requisite  to  secure  a  finding 
for  the  pursuer,  Whether  at  a  time  during  the  currency  of 
the  letters-patent  the  defender  used  machinery  substantially 
the  same  with  that  described  in  the  patent  and  specification, 
to  the  loss  and  damage  of  the  pursuer  I  In  NeUson  v.  Hous^ 
hiU  Coal  and  Iron  Co,  January  27, 1842,  the  Court  refused 
to  give  the  pursuers  an  Issue,  Whether  the  patentee  was 
the  true  and  first  inventor  of  the  invention  described  in  iho 
letters-patent  and  specification  ?  the  ordinary  course  being 
for  the  defenders  to  take  the  Counter-Issue,— Whether  the 
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inyeBiion  00  deaeribed  wae  not  the  original  mvention  of  the 
patentee !  It  was  otherwise  in  the  older  praotioe,  Martin  y. 
Barday^  3  Murr.  398,  Example  No.  I. 

The  remit  of  the  House  of  Lords  in  AbU^  v.  Tayhr,  I 
Sh.  App.  54,  directing  Issues  to  be  tried  by  a  Jury,  the 
obserrations  of  the  Lord  Chief  Commissioner  (Adam  on 
Jury  Trial,  p.  109-16),  and  the  Statutes  Jas.  I,  c.  23,  and 
6  and  6  WiU.  IV,  c.  83,  may  be  referred  to.  The  case  of 
2feUt<m  jy.  Haffard,  May  4,  1841 — ^the  trial  of  the  Hot- 
Blast  Patent  in  England — ^is  instructive  m  to  the  mode  of 
laying  such  questions  before  a  Jury  in  that  country. 

Chm^ter-Iiwei  far  the  Zhfmder. — ^These  arise  out  of  the 
nature  of  the  defences  to  the  action,  which  d^end  on  the 
general  doctrine  that  the  patent  right  is  a  privilege  ac- 
corded to  the  original  inventor  of  a  machine,  process,  or  in- 
vention not  previously  known,  in  return  for  his  disclosing 
its  nature,  and  giving  to  the  public  such  a  description  as 
to  enable  workmen  of  ordinary  skill  to  construct  or  practise 
it*  There  are  four  principal  defences,  to  each  of  which  an 
appropriate  Counter- Issue  has  been  adapted  :— 

1.  That  the  invention  is  not  the  original  invention  of  the 
patentee.  It  was  held — Bu$8eU  v.  Crichtony  June  19, 1838 — 
that  the  burden  of  proving  this  rests  on  the  defender,  the 
granting  of  the  patent  being  sufficient  jprimtf  fade  evidence 
for  the  pursuer,  and  that  the  defender  must  aver  sufficient 
facts  on  record  to  prevent  surprise,  and  then  take  an  Issue 
on  the  point.  The  terms  of  such  an  Issue  were  under  dis- 
cussion in  iWt&on,  tU  stipra. 

2.  That  the  invention  was  known  or  publicly  used  before 
the  date  of  the  patent.  This  was  pointed  out  in  the  House 
of  Lords  in  the  case  of  Neiban,  2  Bell,  p.  20,  to  be  a  dis- 
tinct question  from  that  of  original  invention.  *'  A  person 
may  be  disentitled  to  a  patent  who  is  the  first  inventor  on 
account  of  user  at  the  time,  or  he  may  be  disentitled  to  a 
patent  though  not  used  at  the  time,  if  he  was  not  the  first 
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inventor ;  both  titles  must  concur.^  See  also  the  remit  in 
Astley  v.  Taylor^  ut  svpra.  In  Neilson'^s  case  it  was  also 
held,  reversing  the  decision  in  the  Court  of  Session,  that  '*  if 
the  contrivance  or  machine  has  been  once  in  public  use,  and 
the  recollection  of  it  has  not  been  altogether  lost,  that  will 
be  sufficient  to  invalidate  the  letters-patent,  although  the 
use  may  be  discontinued  at  the  time  when  the  letters-patent 
were  granted.^  A  patent  may  be  granted  for  a  contri- 
vance imported  for  the  first  time,  and  therefore  the  ques- 
tion as  to  previous  use  must  bear  ^^  within  the  United 
Eingdom,*^^  as  in  No.  XI,  or  at  a  place  within  it,  as  in 
No.  Ill,  *'*'  at  Edinburgh  and  Glasgow,  or  either  of  them.^ 
Use  in  England  invalidates  a  patent  in  Scotland,  Brown 
V.  AwMMdaUy  July  8, 1841. 

3.  That  the  description  in  the  specification  is  not  such  as 
to  enable  workmen  of  ordinary  skill  to  construct  a  machine 
or  practise  the  invention,  so  as  to  produce  the  effect  set 
forth  in  the  patent  and  specification.     See  Nos.  II,  V,  VI. 

4.  That  a  machine  constructed  according  to  the  descrip- 
tion in  the  specification  is  not  practically  useful  for  the  pur- 
poses set  forth  in  the  letters-patent,  see  Examples  IV  and  V. 

For  details  where  questions  of  infringement  of  patents 
have  gone  to  trial,  see  cases  of  RusseU  v.  Crickian^  M^F. 
J.  B.  179,  and  Session  Gases,  June  8,  1839 ;  NeiUon^  April 
1-7, 1842 ;  WiUm  v.  Black,  July  27, 1847 ;  and  Tempktan 
V.  M'Farlane  Brothers,  July  30, 1847- 

I$me8  in  Cases  of  Copyright. — Gases  of  this  nature  seem 
to  be  appropriated  for  Jury  trial  under  the  description  of 
actions  arising  out  of  quasi  delinquency.  The  right  of 
exclusive  privilege  is  founded  on  Statutes  regulating  the 
copyright  of  books,  engravings,  patterns,  &c.  The  question 
of  copyright  or  invention  will  generally  be  put  in  Issue,  and 
next  that  of  the  infringement  by  selling  or  exposing  to  sale 
the  subjects  covered  by  the  exclusive  right.  The  Jury  will 
judge  of  the  question  whether  the  article  is  really  a  piracy 
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or  not.  In  questions  of  interdict  it  is  for  the  Gourt,  Cath 
stable,  3  S.  &  D.  216 ;  Eeddermck  v.  Griffiny  January  20, 
1841 ;  Alexander y  February  27,  1847.  The  question  for 
the  Jury  may  be— where  a  license  or  permission  was  given 
by  the  author — Whether  the  defender  published  in  a  manner 
not  authorised  by  the  license !  Stewart  y.  Black,  December 
23, 1846,  No.  IX- 

The  defence  may  be  first  publication  in  foreign  countries, 
which  will  require  a  Counter-Issue,  as  in  No.  VIII.  On 
this  subject  see  1  and  2  Vict.  e.  59,  especially  §  14.  That 
the  article  was  not  invented  or  published  by  the  pursuer, 
or  not  copied  by  the  defender  till  after  the  time  limited  by 
Statute,  are  defences  going  to  proof  under  the  pursuer^s 
Issue.    See  No.  X. 

Wrongftil  Inv€uian  of  Copyright  be/are  Regigtration. — 
Where  copyright  in  a  pattern  or  design  is  given  for  a  limited 
period,  on  condition  of  registration  before  it  is  published, 
2  and  3  Vict.  c.  17^  an  action  of  damages  may  arise  for  any 
wrongful  appropriation,  prior  to  such  registration,  of  what 
might  thereby  become  the  subject  of  copyright.  For  instance, 
mBoxburgh  v.  M^Artkwr^  February  13,  1841,  the  ground 
of  action  was  that  the  defenders,  in  violation  of  the  rules 
and  practice  of  the  trade,  prevailed  upon  a  person  employed 
in  weaving  a  pattern  for  a  shawl-border  for  the  pursuers,  to 
^sclose  it  to  them,  and  that  they  thereby  brought  into  the 
market,  before  the  pursuers,  this  pattern  invented  and  paid 
for  by  them,  and  obtained  from  their  servants  "  by  fraudu- 
lent and  underhand  defJings.*^  The  defender  contended 
that  the  pursuer  had  no  case  without  averring  and  proving 
fraud,  and  that  therefore  the  word  ^^  fraudulently^^  ought  to 
be  in  the  Issue ;  but  the  Court  held  that  the  word  ''  wrong- 
fully ^  or  "  unwarrantably  ^  sufficiently  covered  the  ground 
of  action,  and  that  although  fraud  was  averred,  it  was  not 
necessary  to  prove  more  than  the  wrong  which  gave  right  to 
reparation.    The  Issue  is  Example  No.  XI. 

23 
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EXAMPLES. 


No.  I. 


Morton  V.  Barclay  4*  Oth0r8y—2r2d  Janwjuy  1824. 

It  being  admitted  that,  on  the  18th  day  of  Angnrt  1818, 
the  pursuer  obtained  letters-patent  under  the  Great  Seal 
kept  and  used  in  Scotland  in  place  of  the  Great  Seal  thereof, 
whereby  he  acquired  the  exclusive  privilege,  for  and  during 
the  period  of  fourteen  years  from  the  said  18th  day  of 
August,  of  using  as  his  original  invention  certain  machinery 
for  drav^-ing  ships  out  of  the  water  ob  dry  land,  being  an 
improved  method  of  performing  that  op^^tion,  and  that 
the  pursuer  (as  required  by  law  and  by  the  said  letters- 
patent)  did  make  out  a  particular  description  of  the  nature 
of  the  said  inyention,  and  in  what  manner  the  same  i»  to  be 
followed  out,  and  did — within  four  months  of  the  date  of  the 
said  letters-patent — ^as  required,  via.  on  the  17th  day  of 
December  1818,  make  out,  sign,  and  seal,  and  cause  to  be 
enrolled  in  the  Court  of  Chancery,  a  specifioatian  or  parti- 
cular description  of  the  nature  of  the  said  invention ;  a  copy 
of  which  said  specification  is  transcribed  into  the  summons 
in  this  casQ^ 


Whether  the  said  machinery  described  in  the  said  specifi 
tion  for  the  purpose  of  drawing  ships  out  of  the  water  on 
dry  land,  was  an  original  invention  of  the  pursuer  ! 

Whether,  on  or  about  the  26th  day  of  October  1821,  and 
subsequent  to  the  date  of  the  said  lettera-patent  and  of 
the  said  enrolment  of  the  specification,  the  defenders  by 
themselves,  or  others  carrying  on  business  as  ship-wrightfl^ 
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in  Oiaagow,  under  the  firm  of  the  SteberOM  Ship- Wright 
Companj,  did,  without  the  oonsent  or  permftMion  of  the 
pamery  and  in  contratention  of  the  prrrSege  granted 
and  protected  by  the  said  letter»*>patent,  erect  machinery 
at  or  near  Stobcross,  near  Glasgow,  in  imitation  of,  and 
which  wa0  substantially  and  in  effect  the  same  with  the 
maeidnery  deeeribed  in  the  said  q>eeifioation,  to  the  loss 
and  damage  of  the  pnnner  f 

DMBtges  laid  at  iP500. 


Na  II. 
Ctml^  y.  Milne.^'^M  Jme  1881. 

Whether,  on  or  about  the  17th  day  of  June  1816,  Samuel 
Glegg,  engineer,  obtained  letters-patent  in  the  usual  terms, 
being  No.  5  of  process,  under  the  Great  Seal  kepi  and 
seed  in  Scotland  in  |dace  of  the  G(reat  Seal  thereof, 
whereby  there  was  granted  the  exclusive  privilege,  for 
and  during  the  period  of  fourteen  years  from  the  said 
17th  day  of  June  1816,  of  uang,  fee.  as  his  original  in- 
vention, certain  machinery  as  described  in  the  said  letters- 
pat^it  and  in  the  specification  enrolled  in  the  Court  of 
Chancery,  for  extracting,  purifying,  measuring  and  regu- 
lating the  efflux  of  gas  extracted  from  pit  coal^iar,  aiul 
other  substances !  and  Whether  the  said  Samoel  Gegg, 
as  required  by  law  and  thci  said  lettera^patent,  did  make 
out  a  particular  description  of  the  nature  of  the  said  in- 
vention, and  in  what  manner  th0  mtM  is  to  be  followed 
out ;  and  did,  on  the  29th  day  of  August  1816,  make  out, 
sign,  and  seal,  and  cause  to  be  enrolled  in  the  Court  of 
Chancery  a  specification  or  particular  description  of  the 
said  invention ! 
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WhetJier,  on  or  about  the  5th  day  of  July  1824,  the  said 
Samuel  CSegg  asdgned  to  the  pursuer  the  right  to  the 
said  exclusive  privilege  of  unog,  &c.  the  said  machinery 
protected  by  the  said  letters-patent  ? 

Whether,  during  the  years  or  any  of  them,  and 

subsequent  to  the  date  of  the  said  letters-patent  and  of 
the  enrolment  of  the  said  specification,  the  defender  by 
himself  or  others,  did  wrongfully,  without  the  consent  or 
permission  of  the  said  Samuel  Glegg,  or  of  the  pursuer^ 
and  in  contravention  of  the  privilege  granted  and  pro- 
tected by  the  said  letters-patent,  make  or  construct,  and 
sell  machines  called  metres,  in  imitation  of,  and  sub- 
stantially the  same  with  the  machine  called  a  metre 
described  in  the  said  specification,  to  the  loss,  injury,  and 
dami^  of  the  pursuer ! 

Or, 

Whether  the  machinery,  as  described  in  the  said  letters- 
patent  and  specification,  is  not  the  original  invention  of 
the  said  Samuel  Glegg,  grantee  of  the  said  letters-patent ! 

Whether  the  description  of  a  metre  or  metres,  contained  in 
the  said  specification,  is  not  such  to  enable  workmen  of 
ordinary  skill  to  make  a  machine  or  machines  capable  of 
producing  the  effects  set  forth  in  the  said  letters-patent ! 

Whether  a  machine  or  machines  constructed  according  to 
the  description  in  the  said  letters-patent  and  specification, 
is  not  practically  useful  for  the  purposes  therdn  set  forth ! 

Damages  laid  at  ^5,000. 
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No.  III. 

Bus8M  V.  Oricit(m,—2etk  June  1838. 

It  being  admitted  that,  on  the  25th  day  of  May  1825» 
one  Cornelius  Whitehonse  of  Wednesbury,  by  letters-patent 
No.  3  of  process,  obtained  for  the  period  of  fourteen  years 
from  the  said  25th  day  of  May,  the  exclusive  privilege  of 
manufacturing  tubes  for  gas  and  other  purposes,  according 
to  the  specification  or  particular  description  of  which  No.  12 
of  process  is  an  extract ;  and  that  on  the  12th  day  of  June 
1830,  the  said  Cornelius  Whitehonse  transferred  to  the 
pursuer  his  right  in  the  said  patent,  conform  to  the  deed  of 
assignation  No.  5  of  process, 

Whether  the  defender,  by  himself  or  others  did  at  Glasgow, 
in  the  year  1825,  and  subsequently  to  that  year,  without 
the  consent  or  permission  of  the  pursuer,  and  in  contra- 
vention of  the  privilege  granted  by  the  said  letters-patent, 
wrongfully  manufacture,  or  wrongfully  cause  to  be  manu- 
factured, tubes  for  the  said  purpose,  by  machinery  or 
means  substantially  and  in  effect  the  same  with  the 
madbinery  and  means  described  in  the  specification  afore- 
said, to  the  loss,  injury,  and  damage  of  the  pursuer ! 

Or, 

Whether  the  said  mode  of  manufacturing  tubes  was  not  an 
original  invention  of  the  pursuer  or  the  original  patentee ! 

And, 

Whether  tubes  for  the  said  purposes  were  manufactured  by 
machinery,  or  means  substantially  and  in  effect  the  same 
with  those  described  in  the  said  specification,  at  Edin- 
burgh and  Glasgow,  or  either  of  them,  and  previous  to 
the  date  of  the  said  letters-patent ! 

Damages  laid  at  ^£2,000. 
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No.  IV. 
Brown  ▼.  Annandkth^  ^e, — 25ih  February  1841. 

It  being  admitted  that,  on  the  4th  day  of  Felnruary  1836, 
the  pursuer  obtained  lett^;^patent  under  the  Great  Seal 
used  in  Scotland  in  place  of  the  Great  Seal  thereof,  whereby 
th^ra  was  granted  the  exclusive  privilege,  during  the  period 
of  fourteen  years  from  the  said  4th  February  1836,  of  using  as 
Us  original  invention  certain  machinery  as  described  in  the 
said  lettere*patent  and  in  the  specification  enrolled  in  the 
Court  of  Chancery,  for  the  application  in  papep-makioig  of 
a  vacuum  to  the  horizontal  web  of  wove  cloth  of  a  /ew^ 
drini^r  machine,  in  the  manner  described  in  the  said  specifi- 
cation^ 

Whether,  daring  all  or  any  part  <tf  the  years  1838  and  1840, 
at  the  papeiHnill  works  of  the  ddendera  at  Polton^  eub- 
sequent  to  the  date  of  the  said  letters-patent  and  said 
speeification,  the  defenders,  by  themselves  or  otfaen,  with- 
out the  consent  or  permission  of  the  ptursoer,  wrongfaUy, 
and  in  contravention  of  the  nid  letters^patent,  used  in 
their  nid  works  machinery  in  hnitntion  of,  and  substan- 
tially the  same  with  the  machinery  described  in  the  said 
specification,  to  the  loss,  injury,  and  damage  of  the  pur^ 
sun*! 

Or, 

Whether  the  aaid  machinery  described  in  the  said  speoifiea- 
tion  is  not  the  original  invention  of  the  pnrsner! 

Whether  a  machine  or  machines  constnicted  according  to 
the  description  in  the  said  letters-patent  and  specification 
is  not  practically  useful  for  the  purposes  therein  set  forth ! 
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WlMtiiBT  the  descnption  of  the  maohiiie  eontained  in  the 
mid  speoifioation  i»  not  stidi  as  to  enaUe  workmen  of 
Dvdiiiaij  skin  to  make  a  maobine  capable  of  prodtidng 
the  efbeta  set  forth  in  the  eaid  patent! 

DwH^ee  laid  at  ^1,000. 


No.  V. 
NeiUm  y.  HautekUl  Coal  and  Irm  Oo.^ZTik  Jmrnary  1842. 

It  being  admitted  that,  on  the  1st  da?  of  October  1828, 
the  pursuer  James  Beaumont  Neilson  obtained  letters- 
patent  under  the  Great  Seal  used  in  Scotland  in  place  of 
the  Great  Seal  thereof,  and  duly  enrolled  a  specification  in 
terms  of  the  proviso  contained  in  the  said  letters-patent, 
being  Nos.  21  and  22  of  process ; 

It  being  also  admitted  that  the  pursuers,  other  than  the 
said  James  Beaumont  Neilson,  haTC  acquired  bj  assignment 
from  him  a  joint  interest  with  him  in  the  said  patent. 

Whether,  in  the  course  of  the  year  1840,  and  during  the 
Gurreney  of  the  said  letters-patent,  the  defenders  did,  in 
or  at  their  iron-woiics  at  Househill,  by  themselfes  or 
oiheiB,  wrcmgftilly,  and  in  contravention  of  the  privileges 
«oiiferred  by  the  said  letters-patent,  use  machinery  or 
apparatus  substantially  the  same  with  the  machinery  or 
apparatus  described  in  the  said  specification,  and  to  the 
efiect  set  forth  in  the  said  letters-patent  and  specnfioation, 
to  the  loss,  injury,  and  damage  of  the  pursuers ! 

Or, 

L  Whether  ths  invention,  as  described  in  the  eaid  letters- 
patent  and  epeetfieation,  is  not  the  original  inrention  of 
file  ponnsr,  the  said  James  Beaumont  Neilson  t 
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2.  Whether  the  description  contained  in  the  said  specifica- 
tion is  not  such  as  to  enable  workmen  of  ordinary  skill  to 
make  machinery  or  apparatus  capable  of  producing  the 
effect  set  forth  in  the  said  lettennpatent  and  specification ! 

3.  Whether  machinery  or  apparatus  constrocted  according 
to  the  description  in  the  said  letters-patent  and  specificar 
tion,  is  not  practically  useful  for  the  purposes  set  forth  in 
the  said  letters-patent ! 

The  Damages  are  laid  as  under,— 
Profits  claimed  as  at  the  date  of  the  Action,   j?10,(K)0 
Other  Damages  aa  at  same  date,  2,000 


jei2,000 


No.  VI. 
Tmi^pleUm  y.  M'Fariam»  <S*  (M&tff*,— 30ti  Julp  1847. 

It  being  admitted  that,  on  or  about  the  17th  of  July 
1839,  James  Templeton  the  pursuer,  and  William  Quiglay, 
weaver  in  Paisley,  obtained  letters-patent  for  Scotland,  and 
enrolled  a  specification  in  terms  of  the  proviso  contained  in 
the  letters-patent,  being  Nos.  5  and  38  of  process.  It  being 
further  admitted  that,  by  the  deed  of  ass^nment  dated  the 
5th  and  enrolled  in  the  Record  of  Chancery  29th  December 
1839,  the  pursuer  acquired  from  the  said  William  Quiglay 
bis  share  and  interest  in  the  said  patent. 

Whether,  in  the  course  of  the  years  1844, 1845  and  1846, 
or  any  part  thereof,  and  during  the  currency  of  the  said 
letters-patent,  the  defenders  did,  at  their  works  at  Bridge- 
ton,  near  Glasgow,  by  themselves  or  others^  wrongfully, 
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and  in  contravention  of  the  privileges  conferred  by  the 
said  letters-patent,  use  a  mode  of  manufactnre  substan- 
tially the  same  with  that  which  is  described  in  the  said 
specification,  to  the  loss,  injury,  and  damage  of  the  pur- 
suer! 

Or, 

1.  Whether  the  invention,  or  mode  of  manufacture  described 
in  the  said  letters-patent  and  specification,  was  known 
and  publicly  used  within  the  United  Kingdom  prior  to  the 
date  of  the  said  letters-patent ! 

2.  Whether  the  description  contained  in  the  said  specifica- 
tion is  not  such  as  to  enable  workmen  of  ordinary  skill  to 
practise  the  invention  or  mode  of  manufacture,  so  as  to 
produce  the  effects  set  forth  in  the  said  letters-patent  and 

Ion! 


Profits  claimed  as  at  the  date  of  the  Action,    «£^500    0    0 
Other  Damages  as  at  the  same  date,  500    0    0 


^1,000    0    0 


No.  VII. 

WUion  V.  Black,— 27th  July  1847. 

It  being  admitted  that,  on  the  3d  day  of  February  1840, 
the  pursuer  obtained  letters-patent  under  the  Great  Seal 
used  in  Scotland  in  place  of  the  Oreat  Seal  thereof,  for 
^  an  Improved  Paper^cutting  Machine  ;^  and  it  being  also 
admitted  that,  in  terms  of  the  proviso  contained  in  the  said 
letters-patent,  he  duly  enrolled  a  specification  describing  the 
nature  of  his  said  invention,  and  the  manner  in  which  the 
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aamo  was  to  be  performed ;  the  said  letten-patent  and  an 
extract  of  the  said  specification  being  Nos.  4  and  22  of 
process, 

Whether,  during  the  currency  of  the  said  letters-patent,  the 
defender  did,  by  himself  or  others,  wrongfully,  and  in 
contravention  of  the  said  letters-patent,  make  or  sell  a 
machine  or  machines  substantially  the  same  with  those 
described  in  the  said  specification ! 

Or, 

Whether,  prior  to  the  date  of  the  said  letters-patent,  a 
machine  or  machines  substantially  the  same  with  those 
described  in  the  said  specification  was  or  were  known 
and  publicly  used  within  the  United  Kingdom ! 


No.  VIII. 

Cocis  v.  MU€hi8(m,—llth  March  1845. 

1,  Whether  the  pursuer,  as  assignee  and  in  right  of  the 
original  composer,  is  proprietor  of  the  copyright  of  (1) 
A  set  of  waltzes,  or  one  or  other  of  them,  called  or  known 
by  the  name  of  *'  Die  Kosenden  Walzer,  ^  composed  by 
Joseph  Lanner  ;  (2)  A  set  of  waltzes,  or  one  or  other  of 
them,  called  and  known  by  the  name  of  ^^  Die  Aelpler 
Walzer,  ^  composed  by  the  said  Joseph  Lanner ;  (3)  A  set 
of  waltzes,  or  one  or  other  of  them,  called  and  known  by 
the  name  of  **  Brandhofen  Walzer,'^  composed  by 
Joseph  Labitzky,  music-director  in  Oarld[>ad ;  (4)  A  set 
of  waltzes,  or  one  or  other  of  them,  called  and  known  bjr 
the  name  of  ^  Die  Petersbuiger  Walser,  ^  composed  by 
the  said  Joseph  Lanner ;  and  Whether  the  defender  did, 
between  18th  January  1843  and  18iii  January  1844^ 
without  the  consent  of  the  pursuer,  wrongously  print,  or 
cause  to  be  printed,  the  foresaid  musical  compositions,  or 
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one  or  other  of  them,  or  mnsioal  oomporitions  sobdtafi- 
tiftUy  the  same,  to  the  loasi,  injury,  and  damage  of  the 
pursuer! 

2.  Wheth^  the  defender,  time  foreMud,  and  in  hii  ahop  in 
Glasgow  or  elsewhere,  knowing  the  same  to  have  been  so 
printed,  did,  without  the  consent  of  the  pursuer,  wrong- 
ously  sell,  publish,  or  expose  to  sale,  or  cause  to  be  sold, 
published,  or  exposed  to  sale,  the  foresaid  musical  com- 
positions, or  one  or  other  of  them,  or  musical  composi- 
tions substantially  the  same,  to  the  loss,  iojiuy,  and 
damage  of  the  pursuer ! 

Damages  hud  at  ^200,  more  or  less. 

Or, 

Whether  the  said  several  musical  compositions,  or  any  of 
them,  were  published  in  foreign  countries  previous  to  the 
registration  thereof  respectively  by  the  pursuer  in  the 
book  of  registry  kept  at  Stationers^  Hall,  in  terms  of  the 
Statutes  made  thereanent ! 


No.  IX. 

Stewart  v.  £lacJt,—23d  IhcmUr  1846. 

It  being  admitted  that  the  pursuer^s  father,  the  deceased 
Dugald  Stewart,  Esq.  was  the  author  of  a  Work  entitled 
**  Dissertations  on  the  Progress  of  Metaphysical,  Ethical, 
and  Political  Philosophy,  since  the  revival  of  Letters  in 
Enrope^^  published  in  a  Work  entitled,  '^  Supplement  to  the 
Fourth,  Fifth,  and  Sixth  Editions  of  the  Encydopsedia  Bri- 
tannica,^  in  or  about  the  year  1816,  formerly  belonging  to 
Archibald  Constable  and  Company,  sometime  booksellera  in 
Bdiabttrghy  and  now  to  the  defenders, 
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Whether  the  copyright  of  the  said  work  remained  with, 
and  belonged  to  the  said  Dugald  Stewart,  and  now  be- 
longs to  the  pursuer,  as  his  assignee,  subject  to  a  license 
or  permission  to  publish  the  same  only  as  part  of  said 
general  Work,  entitled  '^  Supplement  to  the  Fourth, 
Fifth,  and  Sixth  Editions  of  the  Encydopsedia  Bri- 
tannica,^ 

And, 

Whether  the  defenders,  in  violation  of  the  said  copyright, 
have  wrongfully  published  the  said  Work  entitled,  *'  Dis- 
sertations on  the  Progress  of  Metaphysical,  Ethical,  and 
Political  Philosophy,  since  the  revival  of  Letters  in 
Europe,^  or  any  part  thereof,  in  some  other  form  or  man- 
ner than  as  a  part  of  the  said  ^^  Supplement  to  the  Fourth, 
Fifth,and  Sixth  Editions  of  the  EncyclopsediaBritannica,^ 
to  the  loss,  injury,  and  damage  of  the  pursuer ! 

Damages  bid  at  <f  2,000. 


No.  X. 

Bairdj  ^e.  v.  ThotMOfiy  S^c.^^Mareh  1841. 

Whether,  on  or  about  the  month  of  February  1840,  the 
pursuers  invented,  or  caused  to  be  invented,  and  became 
proprietors  of  a  certain  design  or  pattern  for  shawl  bor- 
ders, and  on  or  about  the  28th  day  of  February  1840 
published  the  same !  and  Whether  the  defenders,  or  any 
of  them,  within  three  months  of  the  said  28th  day  of 
February,  contrary  to  the  Statutes  27  Geo.  III.  cap.  38 ; 
34  Geo.  III.  cap.  23  ;  and  2d  and  3d  Vict.  cap.  13 ;  or 
any  of  them,  wrongfully,  and  without  consent  of  the  pur- 
suers, printed  or  copied,  or  caused  to  be  printed  or  copied, 
a  design  or  pattern  in  imitation  of,  and  substantially  the 
same  with  the  said  design  or  pattern  of  the  pursuers,  and 
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published,  sold,  exposed  to  sale,  or  disposed  of,  or  caused 
to  be  published,  sold,  exposed  to  sale,  or  disposed  of,  cer- 
tain shawls  or  pieces  of  doth,  haying  on  or  attached  to 
them  a  design  or  pattern  as  aforesaid,  to  the  loss,  injury, 
or  damage  of  the  pursuer ! 

Damages  laid  at  je2,000. 


No.  XI. 

BosAwrgh  v.  M'Arthwr.—Vith  Febnkary  1841. 

Whether,  during  the  Spring  or  Summer  1840,  the  pursuer 
invented,  or  caused  to  be  invented,  a  certain  pattern  for 
shawl  borders !  and  Whether,  during  the  month  of  June 
1840,  the  defender,  by  himself  or  another,  or  others, 
wrongfully  prevailed  upon,  or  induced  a  workman  em- 
ployed by  the  pursuer,  to  disclose  the  said  pattern,  to  the 
loss,  injury,  and  damage  of  the  pursue ! 

Damages  hud  at  ^3,000. 


PART   XIIL 


NUISANCE  AND  INJURIOUS  USE  OF 

PROPERTY, 

nrcLiT0xiro 

imTATIOirS  OV  us?  of  PSOPSKTY — PUBStTBa'S  I881TB  or  CASBB 
OF  mriSANCE — OOOITTBB-ISSTJBS  FOB  THB  BBFBKDBB — IBSCBS 
m  CASES  OF  nrJUBIOTTS  irSB  of  PKOPBBTT— OBSTBtrcriOHS 
ABD  BBCBOACHMEBTS^^UBSTTTONa  OP  IBTBBIXICT-— QUBSTIONS 
BBGABDIlfra  LANJDLOBD  AND  TEBAirT. 

Limitatians  an  Use  of  Property. — It  has  been  laid  down, 
Bell's  Prin.  §  963,  that  the  absolute  right  of  a  land-owner 
to  do  what  he  pleases  with  his  property,  and  to  derive  all 
the  uses  and  services  from  it  of  which  it  is  capable,  is  sub- 
ject to  three  limitations. — 1.  From  neighbourhood ;  2.  By 
the  law  of  nuisance ;  3,  By  servitude.  Questions  of  fact 
arising  under  the  two  former  limitations  will  be  considered 
here ;  the  subject  of  servitude  will  require  a  separate  part. 

No  one  is  entitled  so  to  use  his  own  property  as  to  cause 
actual  damage  to  that  of  his  neighbour — e.  g.  to  pull  down 
his  house  so  as  to  bring  his  neighbour's  with  it.  But  mere 
inconvenience  arising  from  a  neighbour  making  the  full  use 
of  his  property  every  one  must  submit  to,  unless  it  amounts 
to  a  nuisance  on  the  one  hand  or  is  restrained  by  a  right  of 
servitude  on  the  other.  The  first  nine  of  the  subjoined 
Examples  are  Issues  in  proper  cases  of  nuisance— the  last 
seven  arise  out  of  allegations  of  such  operations  on   the 


N17II41IGB  UfD  nurUBIOUB  UffB  OF  PBOPEBIY.  351 

defcnder'ii  property  m  caused  damage  to  the  pursuer^s,  while 
Noi.  X  and  XI  approaeh  rery  nearly  to  the  former  claM. 

Pursuer's  Issue  in  Ceuss  (jf  Nuiscmce, — The  law  of  nuisance 
seems  to  be  but  a  branch  of  the  law  of  nei^bourhood, 
haying  acquired  a  nKMre  defined  form  owing  to  the  use  of  a 
nemenjuris^  which  is  thus  defined : — '^  Whatever  obstructs 
the  public  means  of  commerce  and  intercourse,  whether  in 
highways  or  navigable  rivers ;  whatever  is  noxious  or  unsafe, 
or  renders  life  uncomfortable  to  the  public  generally  or  to 
the  neighbourhood;  whatever  is  intolerably  ofiensive  to 
individuals  in  their  dwelling-houses,  or  inconsistent  with  the 
comfort  of  life,  whether  by  stench,  by  noise,  or  by  indecency, 
M  a  nuisance.^ — ^Bell's  Princ,  §  974.  Whether  any  parti^ 
enlar  operation  comes  within  the  category  of  nuisance  is 
a  question  of  fact  peculiarly  fitted  for  a  Jury  to  decide  on 
an  the  circumstances.  ^  That  is  a  nuisance  which  a  Jury 
of  intelligent  gentlemen  think  so  in  the  circumstances  of 
each  case.^^ — Lord  Gillies,  4  Murr.  156.  This  cleiss  of  cases 
has  accordingly  been  appropriated  by  Statute  for  Jury 
Trial. 

The  Issue  is  usuaDy  prefaced  by  an  admission  of  the 
relative  position  of  the  parties  and  their  properties,  and  the 
questicm  is  then  put — Whether  certain  efiSBCts  followed  from 
the  operations  of  the  defender  ^^  to  the  nuisance^  of  the 
pursuer?  No  technical  terms  are  required  in  describing  the 
obnoxious  eflects,  but  they  must  describe  what  may  rele- 
vantly amount  to  nuisance ;  and  the  more  brief  the  expres- 
sions the  better.  It  is  observed  by  Mr  Murray,  5  J.  B. 
Introd.  p.  48,  that  the  Issues  in  Arrott  v.  Whyte^  and  Hart  v. 
Taylor^  reported  4  Murr.  151  and  307,  Nos.  II  and  III  of 
the  annexed  Examples,  are  redundant  in  expression.  The 
Lord  Chief-Commissioner,  although  approving  of  their  struo- 
tmre,  seems  to  admit  this  animadversion,  and  prefers  the 
Issue  in  Andrew  v.  Allan,  which  is  annexed.  No.  I. — Adam, 
p.  117.     If  the  object  is  to  recover  damages,  the  words 
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*'*'  and  to  the  loss,  injuiy,  and  damage  of  the  pursuer'**  must 
be  added^  but  it  seems  improper  to  make  this  addition  where 
the  action  is  merely  to  have  the  nuisance  declared  and  inter- 
dicted ;  Lord  Chief-Commissioner,  5  Murr.  p.  32.  Sea 
Dunn  v.  Hamilton,  March  11,  1835,  15  Sh.  p.  853 ;  M'F. 
J.  B.  241 ;  and  on  Appeal,  3  Sh.  &  M'L.  356,  where  the 
claim  of  damages  was  reserved,  and  only  the  fact  of  nuisance 
sent  to  the  Jury.  Example  No.  YII.  The  case  of  Baebum 
V.  KedtiUe,  1  Murr.  1,  illustrates  the  defects  of  the  earlier 
Issues  in  cases  of  nuisance. 

Counter- Issues  /or  the  Defender.  —  Whatever  tends  to 
establish  that  the  alleged  effects  do  not  follow  from  the 
operations  of  the  defender,  or  that  these  effects  do  not 
amount  to  nuisance,  goes  to  proof  under  the  pursuer^s  Issue. 
But  there  are  some  defences,  implying  an  admission  of  the 
nuisance,  which  require  to  be  raised  by  relevant  statements 
on  record,  and  to  be  put  to  the  Jury  under  a  Counter-Issue* 
These  are — 

1.  Acquiescence,  The  Jury  are  best  qualified,  by  the 
evidence  before  them,  to  say  whether  there  has  been  such 
acquiescence  on  the  part  of  the  pursuer  as  to  constitute  a 
defence.  The  Issue  may  be  put  as  in  Examples  Nos.  Ill, 
VIII,  and  IX,  or  as  in  the  second  Counter-Issue  in  No.  11, 
where  lapse  of  time,  without  complaint,  is  founded  on  aa 
constituting  acquiescence.  This  is  necessarily  mixed  up 
with  the  questions — Whether  the  offensive  works  were  at 
first  to  the  same  extent,  or  gradually  increased!  and 
Whether  protests  and  remonstrances  were  made!  See 
Arrott  v.  Whyte,  4  Murr.  p.  37,  where  Lord  Gillies  further 
directed  the  Jury  that  the  acquiescence  proved  might  be 
sufficient  to  bar  a  claim  for. damages,  though  not  to  continue 
the  nuisance.  The  nature  of  this  defence,  and  the  evidence 
in  support  of  it,  are  discussed  in  Hart  v.  Taylor,  4  Murr. 
307,  and  Miller  v.  Marshall,  5  Murr.  28. 

2.  It  is  a  good  defence  that  the  pursuer  came  to  the  nui- 
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sanoe  by  purohasing  property  in  the  neighbourhood  of  whioh 
the  offensive  work  had  already  been  for  a  length  of  time  in 
operation,  Duncan,  June  9, 1809 ;  Colmlle,  May  27,  1817. 
The  same  is  the  rule  in  England,  Bex  v.  Cross,  2  Gar.  &  P. 
483 ;  Laurence  v.  Obee,  3  Camp.  514.  On  this  principle  the 
first  Counter- Issue  in  Example  No.  II  proceeds. 

3.  That  the  place  where  the  nuisance  is  established  is 
already  the  site  ofoffemvce  works,  is  a  defence  as  to  which 
there  has  been  much  fluctuation  of  opinion.  It  would  seem 
to  be  a  good  defence,  unless  by  the  addition,  the  situation  is 
rendered  actually  intolerable  and  dangerous,  Ivory^s  Ersk. 
p.  219,  note ;  Bell's  Prino.  §  977.  The  law  is  so  laid  down 
in  England,  where — '^  setting  up  a  noxious  manufactory  in  a 
neighbourhood  in  which  other  offensive  trades  have  long  been 
borne  with,  unless  the  incbnvenience  to  the  public  be  greatly 
increased,^'  is  not  indictable,  Bex  v.  NemUe,  Peake  91 ; 
Harr.  Dig.  2142.  It  may  be  doubtful  whether  this  defence 
would  require  a  Counter-Issue,  or  a  simple  denial  of  the 
nuisance.  *'  Certainly  what  is  a  nuisance  in  one  situation  is 
not  so  in  another.  In  places  where  offensive  trades  have 
been  long  carried  on  they  are  not  nuisances,  though  they 
would  be  so  in  any  of  the  squares  or  other  places  where 
such  trades  have  not  been  exercised.'^  —  Lord  Eenyon  in 
Neville's  Case. 

Issues  in  Cases  of  Injurious  Use  of  Property, — Negligence 
in  performing  any  operation  on  one's  own  property,  where- 
by that  of  a  neighbour  suffers  injury,  is  a  good  ground  for  a 
claim  of  damages.  Thus,  in  Thomeo^  v.  Gray,  December  22, 
1842,  the  disputed  allegation  of  fact  was,  that  by  wrongfully 
working  a  quarry,  the  tacksman  caused  debris  and  sludge 
to  faU  into  and  injure  the  shrubbery  of  the  pursuer ;  being 
before  the  Sheriff,  the  proof  was  taken  on  commission.  The 
Issues  No.  XVI,  XVII,  and  XVIII  arise  out  of  alleged  fault 
and  negligence  in  working  coal-pits  and  ironstone,  which  led  to 
danger  and  injuiy  to  neighbouring  property ;  and  No.  XIV 

24 
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Suspension  is  passed  to  try  the  question  us  to  the  particular 
work,  interdict  being  in  the  meanwhile  refused,  DofuM  y. 
Humphrey^  July  9, 1839.  Although  interdict  is  granted  in 
the  case  of  an  obvious  nuisance,  yet  if  there  are  relevant 
averments  of  peculiar  processes  by  which  nuisance  can  be 
avoided,  the  Court,  if  the  proposal  is  not  fantastical,  will 
permit  experiments  to  be  made.  Trotter  v.  Femie^  9  Sh.  144 ; 
and  5  W.  &  Sh.  649 ;  and  Swintm  v.  Pedie,  15  Sh.  775 ; 
M'L.  &  Bob.  1018.  In  the  former  case  the  Lord  Chancel- 
lor appeared  to  anticipate  that  the  result  of  the  experiments 
would  be  tried  by  a  Jury ;  but  the  Court — ^10  Sh.  423 — 
remitted  to  men  of  science  to  inspect  the  works  during  the 
carrying  on  of  the  experiment,  taking  the  assistance  of 
practical  men,  and  to  report.  However,  in  Amat  v.  Brown^ 
Nov.  17)  1847,  the  Court  appeared  to  take  the  same  view 
as  the  Lord  Chancellor  in  Trotter  v.  Femie^  for  while  they 
allowed  an  experiment  to  which  the  suspenders  were  to  have 
access,  they  '^  were  of  opinion  that  it  would  be  inexpedient 
to  order  any  report  as  to  the  success  of  the  experiment,  in 
case  of  this  afterwards  prejudging  the  matter  should  it  go 
to  a  Jury.^  A  conclusion  for  damages  is  not  necessary, 
Dunn  V.  Hamilton  and  Magistrates  of  Perthy  ut  supra.  The 
conclusion  in  the  latter  case  was  to  have  the  right  declared, 
and  the  defender  ordained  to  remove  the  whole  or  some  of 
the  jetties  complained  of. 

Questions  regarding  Landlord  and  Tenant. — On  this  sub- 
ject reference  is  made  to  page  225-9  supra^  where  the  ques- 
tions arising  are  discussed  under  the  head  of  ''  Landlord 
and  Tenant.^  Without  resuming  anything  there  said,  it 
may  be  added,  that  the  doctrines  laid  down  in  Weston^s  case 
appear  still  to  regulate  the  law  on  the  subject,  and  the  Issues 
in  No.  XVI  and  XVII  seem  to  have  been  framed  in  accord- 
ance with  them.  The  liability  of  the  proprietors  as  an  Issue 
of  fact,  arises  on  the  question  Whether  there  was  fault  in 
them  or  ^'  those  for  whom  they  were  responsible  f  ^     The 
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facts  might  come  out  so  that  the  landlord  would  be  respon- 
sible for  the  wrongful  act  of  his  tenant,  although  in  the 
general  case  he  is  not.  Compare  this  Issue  with  Examples 
No.  VII  and  XV. 

Questions  of  Belief,  inter  se^  may  arise  between  landlord 
and  tenant,  involving  disputed  matter  of  fact  as  to  agree- 
ment, understanding,  &c.  No  such  questions  have  as  yet 
gone  to  trial ;  and  reference  is  made  on  the  point  to  Mr 
Hunter^s  chapter  on  the  subject,  in  his  Work  on  the  Law  of 
Landlord  and  Tenant,  Vol.  II.  p.  511-26. 


EXAMPLES. 


No.  I. 


Andrew  v.  Alla% — ^th  December  1829. 

It  being  admitted  that  the  pursuer  is  proprietor  of  cer- 
tain houses  on  the  north  side  of  a  road  or  street  called 
Anderson'^s  Walk,  near  Glasgow,  and  that  the  pursuer 
began  to  build  the  said  houses  in  the  month  of  May  1822, 
and  that  the  defender  is  proprietor  of  a  piece  of  ground 
immediately  to  the  north  side  of  the  said  houses, 

Whether,  on  or  about  the  day  of  1823, 

the  defender  wrongfully  formed  and  used  a  dung-pit  on 
his  said  property,  at  or  near  the  said  houses  of  the  pur^ 
suer,  to  the  loss,  injury,  and  damage  of  the  pursuer  ! 

Whether,  from  the  said  day  of  1823,  the 

defender  wrongfully  used  the  said  pit  to  the  nuisance  of 
the  said  pursuer,  and  to  the  loss,  injury,  and  damage  of 
the  pursuer! 

Damages  laid  at  J^SOO. 


1 


958        VTBAacE  Ajn>  njuEioirB  m  or  pbofbbtt. 


No.  II. 
AmU  T.  WkgU,—\^6ik  May  1826. 

It  beiopr  admitted  tliat  the  punner  is  pn>prietor,  and  ha» 
been  proprietor  siiioe  1807,  of  a  house  and  about  three 
acres  of  araUe  land  situated  on  the  banks  of  the  river 
CSvdey  and  that  the  defenders  are  proprietors  and  tenanta 
of  about  three  acres  of  land  immediately  adjoining  on  the 
Bcwtb-west  to  the  property  of  the  pursuer; 

It  bdng  also  admitted  that  upon  the  property  occupied 
by  the  defenders  there  are  erected  buildings  in  which  soda 
and  other  substances  are  inann£ftctured. 

Whether,  on  or  about  the  1st  day  of  January  1816  and 
subsequent  thereto,  there  arose,  and  continued  to  arise 
fix>m  the  said  manufiicture  certain  noisome,  offensive, 
noxious,  <Hr  unwholesome  vapours  or  stenches,  which  were 
diffused  or  spread  over  the  property  of  the  pursuer,  to 
the  nuisance  of  the  said  pursuer,  whereby  the  said  pro- 
perty was  deteriorated,  and  the  pursuer  incommoded  and 
annoyed  in  the  enjoyment  thereof,  to  the  injury  and 
damage  of  the  pursuer! 

Or, 

Whether,  in  the  foresaid  year  1807  or  prior  thereto,  the 
vapours  issuing  fixHU  the  manufactures  carried  on  in  the 
premises  of  the  defenders,  and  in  the  neighbourhood 
thereof,  were  as  great,  or  nearly  as  great  in  quantity,  and 
a«  noisome,  noxious,  offensive,  or  unwholesome,  or  nearly 
so,  in  reference  to  the  premises  now  the  property  of  the 
pursuer,  as  those  issuing  from  the  premises  of  the  de- 
fenders at  the  commencement  of  the  present  action  in 
1823! 
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.Whether,  for  a  tract  of  time  subsequent  to  the  acquisition 
of  the  aforesaid  property  by  the  pursuer,  the  vapours 
issuing  from  the  manufactures  carried  on  in  the  premises 
of  the  defenders  and  in  the  neighbourhood  thereof  were 
as  great,  or  nearly  as  great  in  quantity,  and  as  noisome, 
noxious,  offensive,  or  unwholesome,  or  nearly  so,  in  refer- 
ence to  the  said  premises,  now  the  property  of  the  pur- 
suer, as  those  which  issued  from  the  same  in  1823,  without 
any  challenge  or  complaint  being  made  against  the  same 
by  the  pursuer! 

No.  III. 

Hari  V.  Toyfor,— 12^A  June  1827. 

It  being  admitted  that  the  pursuer  is  proprietor,  and  has 
been  proprietor  since  1807,  of  a  house,  garden,  and  field 
situate  near  the  west  end  of  the  village  of  Blackness,  in  the 
county  of  Linlithgow ;  and  that  the  defender  is  proprietor^ 
and  has  been  proprietor  since  1813,  of  a  piece  of  ground  to 
the  westward  and  southward,  and  inmiediately  adjoining  to 
the  property  of  the  pursuer ; 

It  being  also  admitted  that  upon  the  property  of  the 
defender  there  are  certain  buildings  in  which  black-ash, 
mineral,  alkali,  and  other  substances  were  and  are  manu- 
&ctured. 

Whether,  during  the  years  1813, 1814  and  1815,  and  sub- 
sequent thereto,  there  arose  and  continued  to  arise  from 
the  said  manufacture,  great  quantities  of  smoke  and  cer- 
tain noisome,  offensive,  noxious,  or  unwholesome  vapours 
or  stenches,  which  were  diffused  or  spread  over  the  pro- 
perty of  the  pursuer  to  the  nuisance  of  the  said  pursuer, 
whereby  the  said  property  was  deteriorated,  and  the  pur- 
suer incommoded  and  annoyed  in  the  enjoyment  thereof, 
to  Uie  loss,  injury,  and  damage  of  the  pursuer  ? 
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Or, 
Whether  the  pursuer  acquiesced  in  the  erection  of  the  said 
buildings,  and  the  carrying  on  of  the  said  manufacture  by 
the  defender ! 


No.  IV. 

Mutherfurd  ^  Others  y.  KinntiUsr^^id  June  1832. 

It  being  admitted  that  the  pursuer  Andrew  Butherfurd 
is  proprietor  of  a  manufactory,  and  that  the  other  pursuers 
are  proprietors  of  certain  portions  of  lands  and  houses  situ- 
ate near  Dunfermline,  and  on  or  near  a  certain  bum  caUed 
Mounthooly  or  Baldridge  Bum,  and  that  the  defenders  are 
proprietors  of  certain  works  lately  erected  on  the  banks  of 
the  said  bum, 

Whether,  on  or  about  the  month  of  Februaiy  1830  and  subse- 
quent  thereto,  the  defenders  wrongfully  polluted  the  water 
of  the  said  bum,  to  the  nuisance,  and  to  the  loss,  injuiy, 
and  damage  of  the  pursuers  t 

Whether  the  said  defenders  have  wrongfully  int^rupt^d  or 
diminished  the  supply  of  water  in  the  said  bum,  to  the 
loss  of  the  pursuers ! 

Damages  laid  at  ^1,000. 


No.  V. 

Hamilton  y.  Tennant  4*  Co.— 2M  June  1836. 

It  being  admitted  that  the  defenders  are,  and  since  the 
year  1829  have  been  proprietors  of  a  certain  portion  of 
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land,  and  buOdings  erected  thereon,  near  Glasgow,  and  that 
chemical  substances  are  and  have  been  manufactured  since 
the  said  year ; 

It  being  also  admitted  that  by  the  lease,  of  which  No.  6 
of  process  is  an  extract,  dated  30th  May  1816,  the  pursuer 
obtained  possession,  as  at  Candlemas  1815,  as  tenant  of  a 
certain  garden  situated  to  the  eastward  of  the  said  works ; 

Whether  during  the  year  1819  and  subsequent  thereto  up 
to  Martinmas  1832,  or  during  any  part  of  the  said  period, 
there  arose  from  the  said  works  of  the  defenders  certain 
noisome,  offensive,  noxious,  or  unwholesome  smoke  and 
other  vapours,  to  the  nuisance  of  the  said  pursuer,  whereby 
the  produce  of  the  said  garden  was  deteriorated,  and  the 
pursuer  incommoded  and  annoyed  in  the  enjoyment  thereof, 
to  the  loss,  injury,  and  damage  of  the  pursuer ! 

Or, 

Whether,  in  the  said  year  1819,  previous  to  the  pursuer 
entering  into  possession  of  the  said  garden,  the  smoke  or 
other  vapour  iflsuing  from  the  said  works  of  the  defenders 
was  as  great,  or  nearly  as  great  in  quantity,  and  as  noi- 
some, offensive,  noxious,  or  unwholesome,  or  nearly  so,  in 
reference  to  the  said  garden  of  the  pursuer,  as  those 
issuing  from  the  said  works  of  the  defenders  during  the 
said  period  from  1819  to  Martinmas  1832  ? 


No.  VL 
CoUins  V.  HamiUon  4*  Others,— 12lh  February  1836. 

It  being  admitted  that  the  pursuer  is  a  paper-maker  on 
the  Dalmuir  or  Duntocher  Burn,  and  that  one  of  the  streams 
which  unite  to  form  the  said  bum  passes  from  the  Gochney 
Loch  through  the  property  of  the  defender  James  Hamilton ; 

It  being  also  admitted  that  on  the  said  property  there 
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are  certain  premises  or  buildings  thereon  let  by  the  prede- 
cessor of  the  defender  James  Hamilton,  of  which  the  defen- 
der Arthur  is  or  was  tenant,  and  the  defenders  McDonald 
and  M^Kay  are  sub-tenants, 

1.  Whether,  during  the  year  1826  and  subsequently,  or  dur- 
ing any  part  of  the  said  period,  the  defenders  McDonald 
and  M'Eay  did,  by  certain  operations  carried  on  in  the 
said  premises  and  buildings,  wrongfully  pollute  and  spoil 
the  water  of  the  said  bum,  so  as  to  injure  the  quality  of 
the  water  of  the  same,  to  the  nuisance  of  the  pursuer  as  a 
paper-maker  aforesaid,  and  to  the  loss,  injury,  and  damage 
of  the  pursuer ! 

2.  Whether  the  said  operations  so  carried  on  by  the  defen- 
ders McDonald  and  M^Eay,  to  the  loss,  injury,  and 
damage  of  the  pursuers,  were  in  whole  or  in  part  wrong- 
fully authorised  by  the  defender  James  Hamilton  or  his 
predecessors,  and  Archibald  Arthur,  or  either  of  them  ? 


No.  VIL 
Dunn  V.  Hamilton  Sr  Others,— 16th  June  1836. 

It  being  admitted  that  the  pursuer  is  proprietor  of  the 
lands  of  Duntocher  and  Faifley,  situated  on  the  site  of  the 
Oochney,  Duntocher,  or  Dalmuir  Bum,  and  that  one  of  the 
streams  which  unite  to  form  the  said  bum  passes  through 
the  property  of  the  defender  Hamilton  ; 

It  being  also  admitted  that  on  the  said  property  of  the 
defender  Hamilton,  there  are  certain  premises  and  buildings 
erected,  of  which  the  defender  Arthur  is  or  was  tenant, 
and  the  defenders  McDonald  and  M'Kay  are  sub-tenants, 

WheUier,  during  the  year  1826  and  subsequently,  or  during 
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any  part  of  the  said  period,  the  defenders  McDonald  and 
M*Kay  did^  by  certain  operations  carried  on  in  the  said 
premises  and  buildings,  wrongfully  pollute  and  spoil  the 
water  of  the  said  burn,  so  as  to  injure  the  quality  of  the 
water  of  the  same,  to  the  nuisance  of  the  pursuer  as  pro- 
prietor of  the  land  aforesaid ! 

Whether,  during  the  said  period,  the  defender  Hamilton  or 
his  predecessors,  or  the  defender  Arthur,  by  themselves 
or  another,  or  others  authorised  by  them,  did  wrongfully 
pollute  and  spoil  the  water  of  the  said  bum,  so  as  to  in- 
jure the  quality  of  the  water  of  the  same,  to  the  nuisance 
of  the  pursuer,  as  proprietor  of  the  said  lands  ? 


No.  VIII. 
Thomson  4*  Others  v.  Buchan  4*  Co. — 11th  July  1843. 

It  being  admitted  that  the  pursuer  Thomson  is  proprietor 
of  the  lands  of  Gogar  Bum — that  the  pursuer  Melville  is 
proprietor  of  the  lands  of  Stanley  and  Nortonhaugh,  and 
that  the  pursuer  Brown  is  proprietor  of  the  lands  of  Ashley, 
formerly  called  Batho  Bank — ^and  that  all  the  said  lands  are 
situated  upon  the  stream  called  Batho  Bum  or  Cockle 
Bum ; 

It  being  abo  admitted  that  the  said  stream  passes  through 
the  property  commonly  called  Batho  Hall,  belonging  to 
William  Hill  of  Hillwood  and  Batho  Hall,  before  it  enters 
the  properties  of  the  several  pursuers,  and  that  the  pre- 
mises on  the  said  lands  of  Batho  Hall,  occupied  by  the  de- 
fenders Buchan  &  Go.  as  tenants  of  Hill,  upon  the  banks 
of  the  said  stream,  are  occupied  and  used  by  them  as  a  dis- 
tillery ? 

Whether,  during  the  year  1840  and  subsequently,  or  during 
any  part  of  the  said  period,  the  defenders  did,  by  dis- 
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charging  refuse  or  other  impure  matter  from  said  dis- 
tillery, or  the  premises  occupied  by  them  as  aforesaid, 
wrongfully  pollute  and  spoil  the  water  of  the  said  bum, 
so  as  to  injure  the  quality  of  the  water  of  the  same,  to  the 
nuisance  of  the  pursuers  as  proprietors  of  the  lands  afore- 
said, and  to  their  loss,  injury,  and  damage ! 

Damages  laid  at  ^300. 

Or, 

Whether  the  pursuers,  or  any  of  them,  or  their  authors, 
acquiesced  in  the  use  of  the  said  bum  or  stream  now  com- 
plained of! 

No.  IX. 
WaUaoe  ^  Others  v.  M'Cuaoeh,^2Qth  Fehruary  1847. 

It  being  admitted  that  the  pursuers  George  Paxton, 
Thomas  Stewart,  James  Crooks,  David  Bamsay  Andrews, 
and  William  Bankin,  are  proprietors  in  trast  for  themselves 
and  others  of  the  premises  in  Portland  Street  in  Kilmarnock, 
partly  occupied  by  Charles  Broun  as  the  Greorge  Inn  and 
Hotel  there,  and  partly  occupied  by  Mrs  Jessie  Clough, 
milliner,  and  others ; 

And  that  the  pursuers  William  Wallace,  Matthew  Thom- 
son, John  Broun,  Bobert  Bishop  and  others,  are  beneficially 
interested  in  the  said  premises  held  by  the  said  George 
Paxton  and  others,  as  trustees  foresaid ; 

It  being  also  admitted  that  the  defender  is,  and  was 
during  the  year  1842  and  subsequently  thereto,  tenant  of 
certain  premises  in  Portland  Street  of  Kilmarnock,  situate 
within  fifty  yards  or  thereby  of  the  said  premises  belonging 
to  the  pursuers, 

Whether,  during  the  year  1842  and  subsequently  thereto, 
the  defender  carried  on  in  his  said  premises  the  trade  and 
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oocupation  of  making  and  repairing  boilers,  such  process 
causing  a  great  noise,  and  being  to  the  nuisance  of  the 
tenants  and  inhabitants  of  the  pursuer^s  property,  and 
to  the  loss,  injury,  and  damage  of  the  pursuer ! 

Or, 
Whether  the  pursuers  acquiesced  in  the  carrying  on  of  the 
said  trade  and  occupation  by  the  defender ! 


No.  X. 

Moffistrates  of  Perth  v.  Earl  of  Zetland^ — 

17th  February  1843. 

It  being  admitted  that  the  defender  is  proprietor  of  the 
estate  of  Balmbreich  in  the  county  of  Fife,  and  that  cer- 
tain heads,  jetties,  or  bulwarks,  projecting  from  the  said 
estate  into  the  river  Tay,  have  been  constructed  from  time 
to  time  by  the  said  defender,  his  predecessors  and  authors, 
or  others  for  whom  he  is  responsible,  one  of  which  jetties  is 
430  yards  or  thereby  below  and  to  the  eastward  of  the 
stream  called  the  Pow  of  Lindores;  another  about  1340 
yards  or  thereby  ;  a  third  about  1910  yards  or  thereby ;  a 
fourth  about  3070  yards  or  thereby;  a  fifth  about  5010 
yards  or  thereby ;  a  sixth  about  5460  yards  or  thereby ;  a 
seventh  about  5910  yards  or  thereby ;  an  eighth  about  6770 
yards  or  thereby ;  and  a  ninth  about  9040  yards  or  thereby, 
below  or  to  the  eastward  of  the  said  stream, 

1.  Whether  the  whole,  or  any  part  of  the  jetty  first  above 
mentioned,  interferes  with,  or  prejudices,  or  impedes,  or  is 
calculated  to*  interfere  with,  or  prejudice,  or  impede  the 
free  navigation  of  the  said  river  Tay ! 

*  The  Lord  Ordinary  (Ivory)  appended  the  following  ^  Memoiandnm 
at  settling  Isaaes  ^ — **  The  Lord  Ordinary's  object  in  snhstituting  the 
words '  18  calculated  to '  for  the  word  *  may,*  has  been  to  make  the  Issue 
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2.  &c.     [Eight  Bimilar  Issaes  with  regard  to  the  other 
jetties.] 

No.  XI. 

Brock  4r  Lwmden  v.  Glasffow  4r  Ship  Bant  Co.  4r  Others^ — 

2fHh  Becember  1844. 

It  being  admitted  that  the  pursuers  are  proprietors  of 
certain  pieces  of  ground  in  Gkusgow,  described  in  the  title- 
deeds  as  bounded  on  the  east  by  a  lane  or  passage  twelve  feet 
broad,  leading  from  Virginia  Street  to  Ingram  Street,  and 
that  the  defenders  are  proprietors  of  certain  subjects  situated 
at  the  head  of  Virginia  Street,  and  also  described  in  the 
title-deeds  thereof  as  bounded  on  the  west  by  the  foresaid 
lane  or  passage  of  twelve  feet  broad  ; 

It  being  also  admitted  that  certain  buildings  were  erected 
by  the  said  original  defenders  upon  the  ground  formerly 
belonging  to  them,  and  now  to  the  defenders, 

1.  Whether  the  said  buildings,  or  any  part  thereof,  wrong- 
ously  encroach,  and  if  so,  to  what  extent,  upon  the  lane  or 
passage  of  twelve  feet  broad,  described  in  the  titles  of  both 
parties  as  forming  the  boundary  between  their  respective 
properties,  to  the  loss,  injury,  and  damage  of  the  pur- 
suers? 

2.  Whether  certain  posts  have  been  wrongously  erected,  or 
are  wrongously  continued  to  be  kept  up  across  the  said 

tum  on  flomeihiog  presently  in  adum^  instead  of  on  a  bare  conjectural  pot- 
nbiUty,  The  intended  reading  of  the  second  branch  of  the  Issue,  as  thus 
altered,  is — *  Whether  the  jetty  (in  each  particular  case)  is  achtaUy  prth 
ducing  effecU  calculated,  hy  their  continued  operation,  hereafter  to  interfere 
with,  prejudice,  or  impede  the  navigation/  If  the  jetty  in  its  present 
state  be  whoUy  inoperativey  there  would  seem  to  be  nothing  at  this  moment 
open  to  complaint  or  ehaUenge,  as  amounting  in  the  legal  sense  to 


nuisance." 
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lane  or  pacusage  by  the  defenders,  or  original  defenders 
aforesaid,  to  the  loss,  injury,  and  damage  of  the  pur- 
suers! 

Or, 
3.  Whether  the  pursuers  or  their  authors  acquiesced  in  the 
said  operations  of  the  defenders,  or  original  defenders 
aforesaid,  or  in  any  part  of  them  t 

Damages  laid  at  ^"1,000. 


No.  XII. 

Graham  y.  Loeiey'^2d  Jwm  1829. 

It  being  admitted  that  the  pursuer  was  tenant  of  the 
farm  of  Whiteslade,  the  property  of  Thomas  Tweedie,  from 
Whitsunday  1822  to  Whitsunday  1828,  and  that  part  of 
the  said  farm  is  bounded  by  Biggar  Water  and  Holmes 
Water,  above  their  junction. 

Whether,  during  the  year  1823,  the  defender  wrongfully 
erected  a  damdyke  or  canal  across  Biggar  Water,  lower 
down  than  where  Biggar  Water  bounds  the  said  farm, 
whereby,  during  the  years  1823, 1824, 1825, 1826, 1827, 
1828,  or  any  of  them,  the  said  waters,  or  either  of  them, 
did  overflow  a  part  of  the  said  farm,  to  the  loss,  injury, 
and  damage  of  the  defender ! 


No.  XIII. 

Johnstim  V.  Miller^ — 29ih  January  1833. 

It  being  admitted  that  the  pursuer  is  proprietor  of  the 
upper  division  of  the  lands  of  Wester  Duncow,  and  of  the 
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MOIs  of  Dunoow,  and  has  right  to  the  use  of  the  water  of 
the  burn  of  Duncow ; 

It  being  also  admitted  that  the  defenders  are  proprietors 
and  lessees  of  certain  lands  above  the  lands  of  the  pursuer 
on  the  banks  of  the  said  bum,  and  of  a  distillery  situated 
on  the  lands  last  aforesaid, 

Whether,  during  the  years  1829, 1&30  and  1831,  or  any  of 
them,  the  defenders  wrongfully  executed  certain  opera- 
tions in  or  near  the  course  of  the  said  bum,  whereby 
the  water  of  the  said  bum  was  diverted,  arrested,  or  de- 
tained, to  the  loss,  injury,  and  damstge  of  the  pursuer  I 


No.  XIV. 

Dki  V.  Weir,  ^c.—8th  July  1841. 

It  being  admitted  that  the  pursuer  is,  and  has  been  for  a 
period  prior  to  the  4th  day  of  October  1839,  proprietor  of 
the  lands  of  Craigingelt,  which  are  partly  bounded  by  the 
bum  or  rivulet  called  Earls  Bum, 

Whether  by  the  fault,  negligence,  or  want  of  skill  of  the 
defenders,  or  any  of  them,  in  the  original  construction  or 
subsequent  maintenance  of  a  damdyke  on  the  said  rivu- 
let, the  water  of  the  said  dam  did,  on  or  about  the  said 
24th  day  of  October  1829,  overflow  certain  portions  of 
the  said  lands  of  Craigingelt,  the  property  of  the  pur* 
suer,  to  his  loss,  injury,  and  damage. 

Damages  claimed,  ^550. 
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No.  XV. 

Weston  4*  Sons  v.  Pettifs  Trustees  4*  Others^— 
Uth  December  1838. 

It  being  admitted  that  the  pursuers  are,  and  during  the 
years  1836  and  1837  were  tenants  of  a  shop  on  the  ground 
floor  of  a  house  in  Lothian  Street,  Edinburgh,  and  that  the 
defenders,  the  Incorporation  of  Tailors  of  Potterrow,  are, 
and  then  were  proprietors,  and  the  late  John  Pettit  then 
was  tenant  of  the  floor  of  said  house  immediately  above  the 
said  shop, 

Whether,  by  the  fault  or  negligence  of  the  said  Incorpora- 
tion, or  of  another,  or  others  acting  under  their  authority 
and  for  their  behoof,  the  water  of  a  water-closet  in  the 
said  floor  overflowed  on  or  about  the  26th  day  of  Novem- 
ber 1836  and  on  the  4th  day  of  May  1837,  or  either  of 
the  said  days,  to  the  loss,  injury,  and  damage  of  the 
pursuers! 

Whether,  by  the  fault  or  negligence  of  the  said  John  Pettit, 
or  another,  or  others  acting  under  his  authority  and  for 
his  behoof,  the  water  of  the  said  water-closet  overflowed 
on  or  about  the  26th  day  of  November  1836  and  the 
said  4th  day  of  May  1837,  or  either  of  them,  to  the  loss, 
injury,  and  damage  of  the  pursuers  i 

Snms  claimed  d?71>  15s.  4d.  reserving  to  the  defenders 
their  respective  rights  of  relief  inter  se* 


25 
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No.  XVI. 
FuOartan  y.  EgUntofCn  Truttees,  ^c.—June  16, 1841. 

It  being  admitted  that  the  late  Hugh  Earl  of  Eglinton 
let  in  lease  to  the  late  John  Marshall  the  Snodgrass  and 
Longford  Goal-field,  part  of  which  is  under  the  river  Qamock, 
the  formerfor  the  space  of  fifteen  years,  from  thetermof  Whit- 
sunday 1815,  and  the  latter  for  the  space  of  sixteen  years, 
from  the  term  of  Whitsunday  1819,  that  the  defenders  are 
trustees  and  representatives  of  the  said  Earl  and  John 
Marshall  respectively,  and  that  the  said  Alexander  Guthrie 
was  a  partner  with  the  said  John  Marshall  in  working  said 
coal-field ; 

It  being  also  admitted  that  on  the  20th  day  of  July  1833, 
the  water  of  the  said  river  broke  into  the  coal-field  of  Snod- 
grass, the  property  of  the  defenders,  the  trustees  of  the  said 
Earl,  and  from  thence  overflowed  the  workings  of  Barton- 
holm  coal,  the  property  of  the  pursuer. 

Whether  by  the  fault,  negligence,  or  want  of  skill  of  the 
said  John  Marshall,  or  of  his  said  trustees  and  repre- 
sentatives, or  of  the  said  Alexander  Guthrie,  or  of  per- 
sons in  their  employment,  or  for  whom  they  were  respon- 
sible in  working  the  said  coal  of  Snodgrass  and  Long- 
ford, the  said  water  broke  into  and  overflowed  the  work- 
ings of  Bartonholm  as  aforesaid,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

Whether  by  the  fault  or  negligence  of  the  said  Earl,  or  of 
his  said  trustees,  or  those  for  whom  they  were  responsible, 
the  said  water  broke  into  and  overflowed  the  workings  of 
Bartonholm  as  aforesaid,  to  the  loss,  injury,  and  damage  of 
the  pursuer! 

Damages  laid  at  ^20,000. 
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No.  XVII. 

Earl  of  Elgin's  Trustees  v.  WeUtoood  4-  Spowarty — 

21^  Jme  1814. 

It  being  admitted  that  the  pursuers  are  the  trust-disponees 
of  the  late  Earl  of  Elgin ;  and  it  being  found  by  interlocutor 
of  the  Lord  Ordinary,  dated  25th  January  1843,  that  the 
^*  various  dispositions  produced,  afford  a  sufficient  title  to 
enable  the  said  trustees  now  to  sist  themselves  in  this 
action,  and  to  follow  out  the  same  without  calling  the  heir 
or  executor  of  his  Lordship  ;'^ 

And  it  being  further  admitted  that  Andrew  Moffat  Well- 
wood,  Esquire,  is  proprietor,  and  the  defender  James 
Spowart,  tenant  of  the  coal-field  under  the  lands  of  Easter 
Raldridge,  immediately  adjoining  the  coal-field  of  Wester 
Baldridge,  which  belonged  to  the  said  Earl  of  Elgin, 

1.  Whether  in  working  the  said  coal-field  under  the  lands 
of  Wester  Baldridge,  there  was  left  a  barrier  or  entire 
wall  of  coal  between  the  said  coal-fields  of  Easter  and 
Wester  Baldridge !  and  Whether  during  the  years  18379 
1838  and  1839,  or  any  of  them,  the  defender  James 
Spowart  himself,  or  by  another  or  others,  wrongfully 
worked  out  part  of,  and  broke  through  the  said  barrier 
or  wall,  to  the  loss,  injury,  and  damage  of  the  pursuers! 

Damages  claimed  down  to  the  date  of  the  Action,  d£^l,000. 

2.  Wh^her  the  defender  Andrew  Moffat  Wellwood  him- 
self, or  by  others,  wrongfully  worked  out  part  of  the  said 
barrier,  and  broke  through  the  same,  to  the  loss,  injury, 
and  damage  of  the  pursuers! 

Damages  down  to  the  date  of  the  Action,  ^500. 
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No.  XVIII. 
ThomsiytCs  Trustees  y.  Dixon  4-  Co. — 5th  Februaty  1847. 

It  being  admitted  that  the  defenders  William  Dixon  and 
Oo.  were,  in  the  years  1840  and  1841,  tenants  of  the  iron- 
stone within  the  said  lands  of  Dykehead,  of  and  under  the 
said  George  More  Nisbett,  the  proprietor  of  the  same,  and 
that  the  pursuers  are  proprietors  of  the  lands  of  Whiterigg, 
immediately  adjacent  and  contiguous  to  the  said  lands  of 
Dykehead,  including  the  coals  and  minerals  under  the  said 
lands  of  Whiterigg, 

Whether,  in  the  course  of  the  years  1840  and  1841,  a  fire 
took  place  in  one  of  the  coal-pits  within  the  said  lands 
of  Dykehead  aforesaid,  in  consequence  of  the  fault  or 
negligence  of  the  defenders  William  Dixon  and  Com- 
pany, or  of  any  person  or  persons  for  whom  the  said  de- 
fenders were  responsible !  and  Whether  the  pursuers 
expended,  in  extinguishing  of  the  said  fire,  the  sum  of 
i£2,040,  as  contained  in  the  schedule  hereto  annexed,  or 
any  part  thereof!  and  Whether  the  defenders  are  in- 
debted and  resting-owing  to  the  pursuer  in  the  said  sum, 
or  any  part  thereof,  with  the  interest  due  thereon ! 

Schedule  referred  to, 

Amount  advanced  by  pursuers  under  first  and 

second  Agreements,  j&l,7^34 

Amount  for  which  they  were  further  liable 

under  second  Agreement,  306 

^2,040 
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No.  XIX. 

Clerks  S^c.  v.  Haig^  S^e. — 15<A  December  1831. 

It  being  admitted  that  the  pursuer  Sir  Greorge  Clerk  is 
proprietor,  and  the  pursuers  Messrs  Cowan  &  Son,  are  ten- 
ants of  a  certain  mill  on  the  river  Esk,  called  the  Low  or 
Little  Paper-Mill,  and  that  the  said  Sir  George  Clerk  con- 
veyed to  the  defenders  a  certain  portion  of  land  situate  on 
the  banks  of  the  said  river,  and  a  certain  mill  called  the 
Waulk  Mill,  with  the  waterfall  of  the  same,  situate  bdow 
the  said  paper-mill,  in  terms  of  Charters  Nos.  13  and  14  of 
process,  dated  13th  August  1827, 

Whether,  wrongfully  or  in  violation  of  the  rights  granted  by 
the  said  Charters,  the  defenders  or  any  of  them,  executed 
certain  operations  in  or  upon  the  said  river  or  the  said 
waterfall,  to  the  injury  and  damage  of  the  pursuers,  or 
either  of  them,  as  proprietors  and  tenants  of  the  paper- 
mill  aforesaid ! 


No.  XX. 

JohMtone^  S^e.  v.  8coU^ — 7th  Nowmber  1834. 

Whether  the  pursuers  are  proprietors  of  a  miU  or  certain 
mills  on  the  Waters  of  Gogo,  in  the  county  of  Ayr !  and 
Whether,  during  the  years  1826  and  1832,  and  inter- 
vening years  or  any  of  them,  the  defender  wrongfully 
performed  certain  operations  by  erecting  jetties,  bulwarks, 
embankments,  or  other  works  in  the  bed  of  the  said  river 
and  elsewhere,  to  the  loss,  injury,  and  damage  of  the 
pursuers  I 

26 


1 


374  NUISANOB  AND  INJURIOUS  UBB  OF  PBOPERTT. 

Damages  laid  at  £lfiOO  as  the  amount  sustained 
previous  to  the  commencement  of  the  action,  and 
£500  yearly  thereafter. 

If.B. — This  case  is  reported  in  13  Sh.  717 ;  and  at  a  pre- 
vious stage  a  discussion  took  place,  reported  12  Sh.  482,  on 
a  proposed  Counter-issue  of  acquiescence,  which  was  dis- 
allowed, on  the  ground  that  the  averments  on  record  did  not 
set  forth  what  in  law  amounts  to  acquiescence* 


No.  XXL 

Gordons  v.  Suttie^^^lSth  January  1826. 

It  being  admitted  that  the  late  Countess  of  Hyndford  let 
in  lease  to  the  pursuers  a  Flint  Mill  at  the  foot  of  the 
Preston-Grange  avenue,  for  the  period  of  14  years  from  and 
after  the  month  of  April  1812,  and  that  the  said  Countess 
bound  and  obliged  herself  and  her  heirs  and  successors  to 
warrant  the  said  pursuers  in  the  peaceable  possession  of  the 
said  mill  during  the  term  of  the  said  lease,  at  all  hands ; 

It  being  also  admitted  that  the  defender  succeeded  the 
said  Countess  in  the  said  lands. 

Whether  the  stream  of  water  which  was  employed  in  driv- 
ing the  said  mill,  when  it  was  let  to  the  pursuers  in  April 
1812,  has  been  since  that  time  so  lessened  in  quantity, 
or  diverted  from  the  said  mill  by  William  Aitchison  of 
Drummore,  the  conterminous  heritor,  as  to  diminish  the 
power  of  the  said  mill  in  performing  the  work  which  it 
was  capable  of  performing  at  the  time  the  lease  was 
granted  ?  And,  Whether  the  diminution  or  divertion  of 
the  said  stream  was  caused  and  continued  by  the  negli- 
gence or  by  the  permission  of  the  defender,  to  the  loss 
and  damage  of  the  pursuers  ? 


OTI8AH0B  Aim  nrjuBioxrs  use  of  pbopebtt.        375 


Damages  laid  at  <f  300,  and  annually,  during  the 
continuance  of  the  lease,  £60. 


No.  XXII. 


StOHe  v.  AitchisaUy'-^tA  February  1826. 

It  being  admitted  that  the  pursuer  is  proprietor  of  the 
lands  of  Preston-Orange,  and  of  the  Flint  Mill  situate  at 
the  foot  of  Preston-Grange  avenue,  possessed  by  Bobert 
and  Greorge  Gordons, 

Whether  the  defender,  without  the  consent  or  permission 
of  the  pursuer  did,  subsequent  to  the  month  of  April  1812, 
divert  from  the  said  mill  the  stream  of  water  belonging 
to  the  same,  or  did  so  lessen  the  quantity  of  the  said 
stream  as  to  diminish  the  power  of  the  said  mill,  to  the 
loss  and  damage  of  the  pursuer  ! 

N.B. — As  to  this  and  the  preceduig  Issue,  which  were 
set  down  to  be  tried  simultaneously, — see  Adam  on  Jury 
Trial,  p.  126-7-  The  venerable  author  remarks  that  they 
are  good  Issues  of  style  in  an  action  for  diverting  a  water- 
course, and  that  the  trial  which  took  place  proved  their 
adequacy. — See  also  Example  No.  XIII,  supra^  p.  367-8. 
In  further  illustration  of  the  principle  that  damages  are  due 
for  such  use  of  one''s  own  property  as  injures  that  of  a 
neighbour,  the  case  of  JRobertsan  v.  HamUtovCs  Trustees^ 
4  Sh.  6,  may  be  referred  to,  and  the  cases  of  CcUl&nder  v. 
Eddinfftofiy  and  D(mgla»  v.  Monteith^  reported  4  Murr.  108 
and  130. 
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No.  XXIII. 

I 

Patenon,  ^c.  y.  Blacij—20th  June  1833. 

It  being  admitted  that  the  pursuer  and  defender  are  pro- 
prietors of  two  contiguous  portions  of  ground  and  houses 
thereon,  on  the  north  side  of  Stirling  Street,  in  the  town  of 
Airdrie,  in  the  county  of  Lanark ; 

It  being  also  admitted  that  the  original  march  to  the 
west  of  the  pursuer^s  property,  dividing  it  from  that  of  the 
defender,  was  a  thorn  hedge,  and  that  in  the  year  1831  a 
wall  was  built  at  or  near  the  said  march, 

Whether  the  south  end  of  the  said  wall  was  wrongfully  buUt 
by  the  defender  from  about  2  to  2^  feet  to  the  east  of 
the  said  hedge,  extending  to  about  25  feet  in  length  in  a 
straight  line,  till  it  meets  the  old  march,  thereby  encroach- 
ing on  the  property  of  the  pursuer,  to  the  loss,  injury, 
and  damage  of  the  pursuer ! 

Whether  the  defender  wrongfully  caused  a  water-course  or 
conduit  to  be  formed  on  the  top  of  the  said  wall,  or  any 
part  thereof,  whereby  the  said  water  is  or  was  thrown 
upon  the  said  property  of  the  pursuer,  or  against  the  wall 
of  the  said  house  of  the  pursuer,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

Whether,  about  the  month  of  March  1831,  the  defender 
wrongfuUy  executed  certain  operations  on  his  said  pro- 
perty, whereby  the  gable  and  west  wall  of  the  said  house 
of  the  pursuer  were  injured,  to  the  loss,  injuiy,  and 
damage  of  the  pursuer  I 


lei^^^^ 
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No.  XXIV. 
Beid  V.  Besty—lOth  July  1827. 

It  being  admitted  that  the  pursuer  is  proprietor  of  a 
house  situated  in  Gt>lden  Square  in  the  city  of  Aberdeen, 
and  that  the  defender  is  proprietor  of  an  area  of  ground  in 
the  said  square,  and  a  house  erected  thereon  immediately 
to  the  east  of  the  said  house,  the  property  of  the  pursuer, 

Whether,  during  the  summer  or  autumn  of  1826,  certain 
operations  were  wrongfully  carried  on  by  the  defender  or 
those  acting  under  his  authority,  by  digging,  excavating 
the  ground  or  otherwise,  adjoining  to  or  in  the  immediate 
neighbourhood  of  the  said  house,  the  property  of  the  pur- 
suer, whereby  the  said  house  was  injured,  to  the  loss,  in- 
jury, and  damage  of  the  pursuer ! 


No.  XXV. 

Bruce  v.  AUan^  ^c — 16th  June  1836. 

It  being  admitted  that  the  pursuer  is  proprietor  of  the 
house,  No.  3,  Hillside  Crescent,  Edinburgh, 

Whether,  during  the  year  1832,  certain  operations  were 
wrongfully  and  improperly  carried  on  by  the  defenders,  or 
any  of  them,  or  others  acting  under  his,  her,  or  their 
authority  at,  near,  or  under  the  house  No.  4,  in  the  said 
Crescent,  whereby  the  said  house,  the  property  of  the 
pursuer,  was  injured  or  deteriorated,  to  the  loss,  injury, 
and  damage  of  the  pursuer  ? 


\ 


PART  XIV- 


REPARATION. 


CHAPTER  I. 

BBDUOTIOir — ^BBBACH  OF  PROMISE  OF  MABRIAQE — ^ABTJLTERT. 

Seduction. — The  groand  for  damages  in  this  class  of  cases 
lies  in  the  arts  used  and  delusive  expectations  held  out, 
which  constitute  seduction  ;  by  means  of  which  a  person  of 
previously  virtuous  character  is  led  to  permit  sexual  inter- 
course, without  any  such  precedent  promise  of  marriage,  as 
when  so  followed  up,  would  constitute  marriage  by  the  law 
of  Scotland — M^Candy^  4  Si.  520.  These  three  essentials 
of  the  action — previous  virtue,  seduction,  and  loss  of  virtue, 
must  appear  in  the  Issue,  and  in  No.  Ill  they  appear  in 
the  simplest  form,  for  it  is  unnecessary,  as  in  the  earlier 
Examples,  to  set  forth  the  birth  of  a  child,— compare  No.  Ill 
with  report,  Monteith  v.  Bobb^  5th  March  1844, — and  it  is 
sufficient  to  use  the  word  of  style  **  seduce,^  without  parti- 
cularising the  kind  of  arts  employed.  A  course  of  artful  soli- 
citation, however,  must  be  specifically  set  forth  in  the  Sum- 
mons, Stewart  v.  Menzies^  15  Sh.  1198,  for  it  is  not  enough, 
as  held  in  that  case,  that  the  female  has  consented  to  an 
illicit  connection,  for  tempting  her  to  which  the  man  may 
reproach  himself  as  most  to  blame.  It  is  no  ground  for 
damages  on  failure  of  a  declarator  of  marriage,  that  the 
man  has  held  out  the  woman  as  his  wife  for  many  years 
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and  then  deserted  her,  unless  she  originaUy  consented  to 
cohabit  with  him  under  false  promises  or  deceptive  appear- 
ances of  marriage.  Sassen  v.  CampbeU^  3  Sh.  159  ;  2  W. 
and  Sh.  309. 

Breach  of  Promise  of  Marriage. — The  ground  of  action 
here  is  a  breach  of  engagement,  which  does  not  indeed  leave 
the  suffering  party  with  impaired  reputation,  but  with 
wounded  feelings  and  often  actual  loss,  for  both  which  it 
was  solemnly  decided  in  the  case  of  Hogg  v.  Gow^  27th  May 
1812,  F.  0.  the  offending  party  must  make  reparation. 
The  Jury  will  take  all  the  circumstances  into  view  in  assess- 
ing the  damages.  Rose  v.  Crollan^  1  Murr.  82,.  and  Tucker 
V.  AUehMon^  July  27,  1846,  where  the  Jury  gave  damages 
for  the  breach  of  promise,  although  no  evidence  was  led  in 
support  of  the  averment  in  the  Summons  of  a  courtship  preced- 
ing the  promise.  The  form  of  Issue  admits  of  little  variety 
or  remark.  The  Example  No.  IV  is  given  by  the  Lord 
Chief  Commissioner  Adam  as  a  well  settled  Issue  of  style, 
and  has  been  followed  since,  as  in  Nos.  V,  VI,  and  VII. 
No.  VIII  is  given  as  an  instance  of  the  man  being  pursuer ; 
it  is  incorrect  in  form  in  stating  the  subsequent  marriage, 
which,  as  the  Lord  Chief  Commissioner  observes,  is  truly 
proof  of  the  breach  of  promise,  and  therefore  out  of  place  in 
the  Issue. 

Adfdtery. — The  injured  husband  is  entitled  to  damages 
from  the  paramour,  and  that  whether  he  has  obtained 
divorce  or  not,  Patersony  1803,  Morr.  13,920.  The  Example 
No.  IX  has  been  cited,  Adam  on  Jury  Trial,  p.  108,  as  a 
correct  Issue  of  style.  It  may  be  doubted  if  No.  X  is  so 
correct  a  form ;  it  embodies  so  many  details  as  almost  to  form 
a  Summons  put  interrogatively.  It  is  no  defence  to  the 
action  that  the  spouses  lived  separately,  or  that  the  hus- 
band was  unfaithful,  but  these  circumstances  may  be  proved 
in  mitigation  of  damages,  and  without  a  Counter-Issue. 
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The  defence  of  remurio  infuriof,  if  remitted  to  proof,  would 
probably  require  the  defender  to  take  an  Issue. 

Separation  of  Husband  and  Wife. — Only  one  set  of  Issues 
is  on  record  in  such  a  case — ^ExampIe  No.  XI — ^where  the 
pursner^s  2d  Issue,  putting  the  question  of  ill-treatment  and 
wrongful  failure  to  aliment,  is  met  by  the  defender's  Issue, 
Whether  the  pursuer  wrongfully  failed  to  return  to  her  hus- 
band t  and  both  are  combined  with  other  questions.  An 
ordinary  action  of  separation  a  mema  ei  tkoro  is,  like  actions 
of  divorce  and  other  consistorial  causes,  remitted  for  probar 
tion,  not  to  a  Jury,  but  to  the  Sheriff's  Commissaries  as 
Oommissioners  for  taking  the  proof. 


EXAMPLES. 


No.  I. 


Finlay  v.  Yule,—m  February  1827. 

Whether,  prior  to  the  day  of  1822,  the 

pursuer  was  a  person  of  virtuous  conduct  and  untainted 
character!  and  Whether  during  the  said  year,  the  defen- 
der, by  various  arts  and  pretences,  and  by  false  promises, 
did  seduce  the  affections  of  the  pursuer,  and  did  prevail 
on  her,  the  pursuer,  to  permit  him,  the  defender,  to  have 
carnal  knowledge  of  her,  the  pursuer,  whereby  she  became 
pregnant,  and  brought  forth  a  child  on  or  about  the  19th 
day  of  June  1823,  to  the  injury  and  damage  of  the  pur- 
suer! 

Or, 

Whether  the  pursuer  abandoned  all  claim  against  the  defen- 
der, except  a  claim  for  aliment  of  the  said  child  as  a 
bastard! 
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No.  II. 


Sae  y.  Patenon,—18tA  June  1840. 

Whether  the  defender,  by  various  arts  and  pretenoes,  and 
by  false  promises,  did  seduce  the  affections  of  the  pur- 
suer, and  did  prevail  on  her  to  permit  him,  the  defender, 
to  have  carnal  knowledge  of  her  person,  whereby  she 
bi^oame  pregnant,  and  brought  forth  a  child  on  or  about 
the  27th  day  of  January  ]889,  to  the  injury  and  damage 
of  the  pursuer!  and  Whether,  previous  to  her  inter- 
course with  the  said  defender,  the  pursuer  was  a  person 
of  virtuous  conduct  and  untainted  character  ? 


No.  III. 

Manteith  v.  £oi},— 2i  July  1844. 

Whether,  betwixt  the  month  of  January  1837  and  the 
month  of  January  1840,  the  pursuer  being  a  virtuous 
person,  the  defender  did  seduce  her,  and  in  consequence 
thereof  did  prevail  on  her  to  permit  him  to  have  carnal 
connection  with  her  in  the  said  month  of  January  1840, 
or  soon  thereafter,  to  the  loss,  injury,  and  damage  of  the 
pursuer! 

No.  IV. 

DintDoodie  v.  M^Etoan, — IQth  February  1835. 

Whether,  on  or  about  the  18th  day  of  March  1834,  the 
defender  promised  and  agreed  to  marry  the  pursuer,  and 
wrongfully  failed  to  perform  the  said  promise  and  agree- 
ment, to  the  loss,  injury,  and  damage  of  the  pursuer ! 
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No.  V. 


Croall  y.  Huteh%i(m,—llth  June  1844. 

Whether  the  defender  in  the  month  of  April  1843,  promifled 
and  agreed  to  marry  the  pursuer?  and  Whether  the 
defender  has  wrongfully  failed  to  perform  the  said  pro- 
mise and  agreement,  to  the  loss,  injury,  and  damage  of 
the  pursuer! 

No.  VL 

Tucker  v.  AitcAi8on,—10ih  June  1846. 

Whether,  in  or  about  the  months  of  September,  October, 
November,  or  December  1845,  the  defender  promised 
and  engaged  to  marry  the  pursuer!  and  Whether  the 
defender  has  wrongfully  failed  to  implement  the  said  pro- 
mise and  engagement,  to  the  loss,  injury,  and  damage  of 
the  pursuer ! 

No.  VII. 

Booth  V.  Ooudie,—27th  February  1847. 

Whether,  in  or  about  the  month  of  July  1845,  the  dden- 
der  promised  and  engaged  to  marry  the  pursuer!  and 
Whether  the  defender  wrongfully  failed  to  perform  his 
said  promise  and  engagement,  to  the  loss,  injury,  and 
damage  of  the  pursuer! 
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No.  VIII. 

Fonyth  V.  Gray,—2M  June  1824. 

Whether,  between  the  beginning  of  March  1821  and  the 
end  of  May  1823,  the  defender  Ann  Gray  or  Paterson, 
did  promise  and  engage  to  marry  the  pursuer!  and 
Whether,  in  violation  of  the  said  promise  and  engage- 
ment, the  defender  did,  in  the  month  of  June  or  July 
1823,  marry  William  Paterson,  ferryman  at  Kessock,  to 
the  loss  and  damage  of  the  said  pursuer ! 


No,  IX, 

BaiUie  v.  Bry8on,—12ih  February  1818. 

Whether  the  defender  did,  on  the  1st  day  of  January  1808, 
or  at  any  time  between  that  time  and  the  1st  January 
1812,  seduce  and  maintain  an  adulterous  connection,  and 
did  commit  adultery  with  Mrs  Elizabeth  Gross  or  Boyes, 
then  the  wife  of  the  pursuer,  at  the  pursuer^s  house  at 
Gambroe,  or  in  the  neighbourhood  thereof? 


No,X, 

BeU  V.  Murrayj—19th  June  1833. 

It  being  admitted  that  Elizabeth  Golville  or  BeU  was, 
during  the  years  1828, 1829, 1830,  and  1831,  the  wife  of 
the  pursuer. 

Whether,  during  the  months  of  April,  October,  and  Decem- 
ber 1829,  or  prior  thereto,  the  defender  wrongfully  alien- 


384  RBPABATIOK. 

ated  the  affections  of  the  said  Elizabeth  Golville  from  the 
pursuer,  and  wrongfuUy  seduced  her  from  her  marriage- 
vows  and  engagements,  and  did,  in  the  house  of  the  pur- 
suer at  Dundee,  on  or  about  the  Fast-day  preceding  the 
dispensation  of  the  LordVSupper  at  Dundee,  in  the 
month  of  April  1829 ;  and  in  the  said  house,  on  or  about 
the  18th  day  of  the  month  and  year  last  aforesaid ;  and 
in  the  said  house  during  the  month  of  October  in  the 
said  year ;  and  in  the  house  or  lodgings  of  Mrs  Buther^ 
ford  in  High  Terrace,  Leith  Street,  Edinburgh,  on  or 
about  the  28th,  29th,  80th,  and  31st  days  of  December 
of  the  said  year ;  and  the  1st  and  2d  days  of  January  1830, 
or  on  or  about  any  of  the  said  days,  at  the  said  places 
respectively  as  aforesaid,  wrongfully  commit  adultery  with 
the  said  Elizabeth  Golville,  to  the  loss,  injury,  and  damage 
of  the  pursuer ! 

No.  XL 

M'KMar  v.  Lambert,— l$t  February  1828. 

It  being  admitted  that  the  pursuer  was  married  to  the 
defender  in  1805,  and  that  the  pursuer  and  defender  lived 
separate  from  the  month  of  August  1809  until  the  month 
of  October  1823,  and  that  on  the  23d  and  24th  days  of 
October  1823  decree  of  divorce  was  pronounced  against  the 
defender. 

Whether,  on  or  about  the  24th  day  of  August  1809,  the 
defender  agreed  to  pay  to  the  pursuer  the  sum  of  <f  20 
a^year,  by  four  quarterly  payments  i  and  Whether  the 
defender  wrongfully  failed  to  pay  the  said  aliment,  or  any 
part  thereof,  to  the  loss,  injury,  and  damage  of  the  pur- 
suer? 
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Whether,  on  or  about  the  9th  day  of  August  1809,  the 
defender,  by  his  conduct,  and  by  his  treatment  of  the 
pursuer,  caused  the  pursuer  to  leave  the  family  of  the 
defender,  and  to  live  separate  from  the  same  during  the 
period  from  1809  to  1823,  or  any  part  thereof?  and 
Whether  he  has  wrongfully  failed  to  aliment  the  pursuer 
during  the  said  period,  or  any  part  thereof,  to  the  loss, 
injury,  and  damage  of  the  pursuer ! 

Whether,  from  1809  to  1823,  or  during  any  part  of  the 
said  period,  the  pursuer  alimented  John  Lambert,  a  son 
of  the  defender's !  and  Whether  the  defender  wrongfully 
failed  to  pay  the  said  aliment,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

Whether  the  defender,  on  the  said  3d  and  4th  days  of 
October  1823,  was  indebted  and  resting-owing  to  the 
pursuer  the  sum  of  «f  700,  or  any  part  thereof,  on  account 
of  her  third  of  the  goods  in  communion,  and  on  account 
of  her  terce  of  the  heritable  property  of  the  defender! 

Or, 

Whether,  during  the  period  from  1809  to  1823,  the  defen- 
der required  the  pursuer  to  return  to  his  family  i  and 
Whether  the  pursuer  wrongfully  refused  to  do  so ! 

Sum  claimed  ^1,237. 
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CHAPTER  IL 

DBSTBUCTION  OF,  OB  INJUBT  TO  PBOPEBTT. 

The  important  subject  of  the  Issues  required  in  actions 
for  reparation  of  injury  to  the  person,  by  assault  or  other- 
wise, to  reputation  by  libel  or  defamation,  and  to  liberty 
by  wrongous  apprehension  or  use  of  diligence — ^have  been 
already  fully  discussed. — See  Parts  II  to  VI.  In  this 
Chapter  it  only  remains  to  collect  a  few  Examples  of 
Issues  where  an  action  of  damages  is  brought  for  injury  to, 
or  destruction  of  property ; — a  relevant  ground  of  action, 
Wilson  Y.  Macknighty  8  Shaw,  398.  The  construction  of 
such  Issues  is  simple ;  the  question  being,  Whether  the  par- 
ticular act  was  done  to  the  loss  and  damage  of  the  pursuer ! 
To  meet  the  defence  of  a  justifiable  cause  for  the  injury, 
and  cover  cases  on  the  one  hand  of  wanton  malice,  and  on 
the  other  of  mere  negligence,  the  Jury  is  asked  if  the  act  was 
done  "  wrongously  ?  ^  In  the  case  of  GrtJfb  v.  McLckenzie^ 
2  Murr.  1,  the  Jury  were  simply  asked  Whether  certain 
stake  nets  were  destroyed  to  the  damage  of  the  pursuer!  and 
they  were  directed  to  take  no  notice  of  the  defence  that 
the  nets  were  illegal  machines ;  as  they  had  only  two  points 
to  consider,  Were  the  nets  destroyed!  and  What  was  the 
amount  of  loss !  The  use  of  the  word  of  style  "  wrongously,**' 
enables  the  defender  to  prove  any  defence  arising  from  a 
justifiable  cause  of  the  act  complained  of,  or  that  it  was  occa^ 
sioned  by  accident.  Thus  in  Herriot  v.  UnthaTii^Q  Sh.  211, the 
defender  successfully  shewed — ^the  proof  being  in  the  Inferior 
Court  on  Commission — ^that  a  horse  which  was  killed  came 
by  it«  death  accidentally  when  his  servants  were  driving  it 
back,  without  unnecessary  violence,  from  a  field  into  which 
it  had  strayed.  The  case  of  Gumming  v.  Turnbully  Feb.  12, 
1840,  was  of  a  precisely  similar  nature ;  and  in  Grant  v. 
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Barclay  AUardyee^  5  Mnrr.  130,  (Example  No.  I,)  where 
two  dogs  had  been  shot,  the  Lord  Ghief-Gommissioner 
directed  the  Jury  that  it  was  a  question  for  them  whether, 
in  the  whole  circumstances,  the  dogs  having  been  on  the 
defender's  property,  where  there  were  sheep,  he  was  justi- 
fied in  shooting  them  i.  The  Jury  thought  not,  and  gave 
damages.  The  Issue  in  the  case  of  Callender  v.  Eddington^ 
4  Murr.  108,  is  cited  by  the  Chief-Commissioner  as  a  good 
Issue  of  style  where  damages  for  injury  to  a  house  are 
sought.  It  is  given  No.  VI,  although  rather  belonging  to 
the  previous  Part,  as  appears  from  the  Report  by  Mr  Mur- 
ray ;  where  also  will  be  found  the  Issue  in  an  action  of  relief 
against  the  superior  by  the  party  performing  the  operations, 
who  was  bound  by  his  feu-contract  to  build  a  house  with 
sunk  storey,  and  contended,  but  unsuccessfully,  that  his  ope- 
rations were  conducted  in  a  proper  and  workmanlike  manner. 
On  the  latter  subject  see  also  the  Lord  Ordinary's  Note  in 
Brawn  V.  BoUoy  10  Sh.  670. 


EXAMPLES. 


No.  I. 


Grant  v.  Barclay^  Sfc, — 8^A  December  1829. 

Whether,  on  or  about  the  9th  day  of  November  1827,  on  or 
near  the  Muir  of  Terrochie,  in  the  parish  of  Fetteresso, 
and  county  of  Kincardine,  the  defenders,  or  either  of 
them,  did  wrongfully  shoot,  or  cause  to  be  shot,  a  dog  or 
dogs,  the  property  of  the  pursuer,  to  the  loss,  injury,  and 
damage  of  the  pursuer? 


n 
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No.  11. 

Bfimmlees  v.  IngUs^ — 12th  December  1846. 

Whether  the  pursuers  were,  m  or  about  the  month  of 
August  1845,  proprietors  of  the  house  which  is  mentioned 
and  described  in  the  disposition,  No.  of  process !  and 
Whether  the  defender  by  himself,  or  others  acting  by  his 
directions  or  under  his  authority,  in  or  about  the  said 
month  of  August  1845,  wrongously  pulled  down,  or  caused 
to  be  pulled  down  the  said  house,  to  the  loss,  injury,  and 
damage  of  the  pursuers  \ 


No.  III. 
Archibald  v.  Lauder,— 6th  July  1847. 

Whether,  in  the  course  of  the  months  of  December  1846 
and  January  1847,  or  either  of  them,  the  defender,  by 
himself  or  another,  or  others  acting  under  his  authority, 
or  for  whom  he  is  responsible,  wrongously  injured  certain 
flowers,  shrubs,  plants,  and  other  nursery  stock  belonging 
to  the  pursuer,  and  growing  or  situated  in  a  park  or  field 
called  Quarry  field,  on  the  estate  of  Grange,  in  the  neigh- 
bourhood of  Edinburgh,  to  the  loss,  injury,  and  damage 
of  the  pursuer  ? 

Whether,  on  or  about  the  5th  day  of  the  month  of  February 
1847,  the  defender,  by  himself  or  another,  or  others  act- 
ing under  his  authority,  or  for  whom  he  is  responsible 
wrongously  prevented  or  interrupted  a  sale  of  shrubs. 
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flowers,  plaotfl,  and  other  nursery  stock  belonging  tq  the 
pursuer,  and  growing  or  situated  within  the  said  park  or 
field,  to  his  loss,  iiyury,  and  damage ! 


No.  IV. 

Sobertson  4*  Others  v.  SAotts  Iron  Co.— 2d  March  18481 

It  being  admitted  that  the  pursuers  are  joint-propriators 
of  the  lands  and  estate  of  Hallcraig,  and  that  the  defenders 
i^e  lessees  of  the  mines  and  minerals  in  the  imn^ediately 
adjoining  estate  of  Milton-Lockhart :  And  it  being  further 
admitted,  that  all  surface  damage  done  to  the  pursuers^ 
foresaid  lands  through  the  operations  and  encroachments  of 
the  defenders  down  to  May  1842,  have  been  paid  and  settled 
for  by  them, 

1.  Whether,  in  the  course  of  the  years  1839, 1840, 1841, 
1842, 1843, 1844,  and  1845,  op  any  of  them,  the  defenders, 
by  and  through  their  operations  in  opening  and  working 
the  said  mines  and  minerals  in  the  estatp  of  Milton- 
Lockhart,  encroached  upon,  and  occupied  portions  of  the 
la^ds  of  HaHpraig,  extending  in  n^easurement  to  four- 
fifths  of  an  acre  or  thereby,  lying  ii^mediately  to  tbo 
n^h  of  the  boundary  line  betweei^  thet  sSfid  e^ti|.te9  of 
Milton-Lockhart  and  Hallcn^g,  and  to  tl^e  east  an4 
south-east  of  a  bur^  called  Horley  Bumy  to  the  loss  and 
injury  of  the  pursuers ! 

2.  Whether,  by  and  through  the  said  enoroaohments^  damages 
have  been  suffered  by  the  pursuers^  £Auit  after  May  1842 ! 

3.  Whether,  in  the  course  of  the  year  1887,  the  d^enders, 
without  the  consent  of  the  proprietona  of  Hallcraig,  or 
any  one  on  their  behalf,  enoroaohed  upon,  and  made  and 

27 
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constmoted  a  railway  partly  in  the  bed  or  channel  of  a 
bum  oalled  Jook^s  Bum,  where  it  forms  the  boundary  of 
the  properties  of  Hallcraig  and  Milton-Lookhart,  to  the 
loss,  injury,  and  damage  of  the  pursuers  f 

Damages  claimed  in  addition  to  the  demand  for 
restoration  of  the  subject  to  its  former  condition 
^1,000; 

Or, 

1.  Whether  in  the  course  of  the  months  of  February  and 
March  1843,  or  about  that  time,  the  defenders  restored 
the  foresaid  portions  of  the  pursuers^  lands  to  the  original 
condition  in  which  they  were  previous  to  any  encroach- 
ments thereon  by  the  defenders ! 

2.  Whether  the  pursuers,  their  predecessors  or  authors, 
acquiesced  in  the  constmction  of  the  said  railway ! 


No.V. 

Maekkilay  v.  Mori  4*  Wrigh4,—3(Hh  Jwm  1848. 

It  being  admitted  that  the  pursuer  is  the  proprietor  of 
the  lands  of  Newlandbum,  in  the  parish  of  Borthwick,  and 
county  of  Edinburgh,  and  that  the  defender  Thomas  Mark, 
is,  or  was  in  the  month  of  January  1847,  proprietor  of  a 
fen  or  out-field  adjoining  to  the  said  lands, 

Whether,  in  or  prior  to  the  said  month  of  January  1847, 
there  was  a  row  of  larch  trees,  forming  a  mutual  fence 
and  enclosure  on  the  march  betwixt  the  said  lands  and 
the  said  feu  or  out-field  %  and  Whether,  in  or  about  the 
said  month  of  January  1847,  the  defender  wrongfully  cut 
down  the  said  trees,  or  any  of  them,  to  the  loss,  injury, 
and  damage  of  the  pursuer ! 
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No.  VL 

CdOendar  v.  EddingUm,—\^h  JvXy  1826. 

Whether^  in  summer  or  beginning  of  autumn  1825,  oertwi 
operations  were  improperiy  carried  on  by  the  defender,  or 
those  acting  under  his  authority,  by  digging  or  excavat- 
ing the  ground  adjoining  to,  or  in  the  immediate  neigh- 
bourhood of  a  house,  the  property  of  the  pursuer,  situated 
in  West  Maitland  Street,  in  the  city  or  in  the  county  of 
Edinburgh,  whereby  the  said  house  was  injured  or  deteri- 
orated, to  the  loss  and  damage  of  the  pursuer  % 
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CHAPTER  III. 

INJUBIBS  FROM  ILLEQAL,  CULPABLE,  OB  F&AUDULEHT  GONBUGT. 

In  this  Chapter  are  grouped  together  specimens  of  the 
Issue  taken  in  various  descriptions  of  cases,  not  previously 
noticed,  where  loss  is  alleged  to  have  arisen  to  the  pursuer 
from  some  unwarrantable  act  or  conduct  of  the  defender. 
The  nature  of  the  fact  set  forth  in  the  Issue  must  be  as 
various  as  the  possible  occasions  on  which  men  may,  by 
violence,  or  fraud,  or  negligence,  or  mistaken  views  of  right, 
injure  one  another. 

Thus,  one  merchant  knowingly  executing  an  order  intend- 
ed for  another,  Dickson  v.  Dieksans  (J*  Co, ;  1.  Murr.  55,  and 
8  Sh.  933,  (Example,  No.  Ill)  ;  the  interruption  of  a  roup 
by  unwarrantably  serving  a  protest  which  had  the  effect  of 
deterring  purchasers,  PAUp  v.  Morton^  Hume  Coll.  865; 
misrepresenting  to  the  assignee  of  a  lease  the  nature  of 
a  sub-lease  of  part  of  the  lands,  Duncan  v.  Cotoie^  Novem- 
ber 20, 1841 ;  subscribing  a  bond  as  witness  without  seeing 
the  grantor  subscribe,  by  which  the  bond  was  rendered  null, 
Blaity  Morr.  13,942 ;  have  been  held  to  afford  ground  for 
damages.  The  Examples  given  below  will  furnish  further 
variety ;  and  vide  supra^  p.  388,  No.  III. 

The  essentials  of  the  Issue  are,  that  the  act  was  done 
**  wrongfully,^  and  to  the  loss  and  damage  of  the  pursuer. 
The  Issue  will  not  be  granted  unless  the  Court  are  satisfied 
that  the  Statement  of  facts  in  the  Eecord  is  relevant  to 
infer  liability  for  damage.  In  Gordon  v.  Boycd  Banky  5.  Sh. 
164,  it  was  held  to  be  no  ground  for  damages  that  the 
defender  had,  by  a  litigation  ultimately  unsuccessful,  pre- 
vented his  neighbour,  during  its  course,  from  erecting  a  build- 
ing ;  but  it  was  remitted  as  a  proper  Jury  question,  Whether 
he  had  wrongfully  neglected  to  intimate  the  withdrawal  of 
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An  Appeal»-^Ion  having  been  gustained  by  unneoeflBaiy  oon- 
tnraaDoe  of  an  interdict  for  two  yesrs«  In  Clda/nd  v.  Laurie^ 
June  21, 1848^  an  action  which  bore  that  a  lady  had  '^afisisted 
and  abetted^  her  son  in  certain  legal  proceedings,  which  it 
was  allied  were  vexatious  and  to  the  damage  of  the  pur- 
suer, was  dismissed,  as  containing  neither  a  relevant  nor  a 
sufficiently  specific  statement,  although  fraud  was  alleged. 
Where  patrimonial  loss  was  sustained  by  legal  proceedings,^^ 
and  particularly  by  execution  pending  appeal,  and  the  Appeal 
terminated  in  a  reversal,  it  was  held  there  was  no  case  to 
go  to  a  Jury,  Qraham  v.  Dundas^  7  Sh.  876.  Interdict  on 
summary  application  is  granted  perictUo  petentisy  and  may 
found  an  action  of  damages,  Minr  v.  Hwnier^  11  Sh.  32 ; 
but  the  Court  will  not  send  an  Issue  for  trial  unless  malice, 
or  excessive  litigation,  or  mala  fides  of  some  kind  is  alleged, 
Gtr^am  v.  Dundas^  7  Sh.  874,  and  Mudie  v.  Mih^  6  Sh. 
867«  In  the  case  of  JfotV  v.  Hwnter^  Lord  GiUies  refused  to 
direct  an  Issue,  ^*  Whether  the  defender  illegally  obtained 
and  kept  in  force  an  interdict,  to  the  loss  and  damage  of 
the  pursuer!^  because,  as  the  interdict  had  been  judicially 
found  to  be  iOegai,  such  an  issue  would  have  left  nothing 
to  the  Jury  but  to  assess  the  damages,  while  he  doubted 
whetiier  there  was  a  relevant  ground  for  damages  in  the 
^roumstanceo,  and  the  Court  nltimatdy  held  thaJt  there  was 
dot,  there  having  been  nothing  irregular  or  unfair  in  obtain- 
ifig  the  interdict,  and  no  excessive  Htigation, 

In  Dick  V.  MitekM^  December  3, 1845,  a  discussion  took 
place  on  the  form  of  the  Issue,  Example  No.  IX,  which  was 
ultimately  approved  of  by  the  Inner-House.  It  was  held 
that  a  magistrate  certifying  the  solvency  of  the  attestors  of 
a  cautioner  in  a  Suspension  is  not  entitled  to  privilege,  as  it 
is  not  an  act  which  he  can  be  compelled  to  do ;  and  the 
words  ^'  fidsely,  and  without  due  inquiry  or  information,^ 
were  substituted  for  *'  falsely,  and  without  probable  ground 
of  belief;'"  as  the  latter,  being  those  used  in  oases  of  privi- 
lege, might  have  led  to  misconception  at  the  trial. 
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In  Dauney  y.  Mamoett^  14  Sh.  lOS?,  an  action  against 
road-trustees  for  purposely  laying  heaps  of  metal  on  a  road 
whereby  a  steam  carriage  was  injured,  it  was  held  that 
although  malice  was  averred  both  in  the  Summons  and  Con- 
descendence, it  was  not  necessary,  it  not  being  a  case  of 
privilege,  for  the  pursuer  to  charge  malice  in  the  Issue ;  and 
the  Issue,  Whether  the  defenders  **  wrongfully  ^  performed 
certain  operations,  &c.  was  approved  of. 

Issues  have  gone  to  a  Jury  where  damages  were  sought  for 
conveying  in  liferent  a  superiority  affording  a  vote,  which  had 
previously  been  absolutely  conveyed  to  the  pursuer,  Gr€Lham  y. 
W^stenra^  4  Murr.  292 ;  and  for  sequestrating  in  the  name 
of,  but  without  due  authority  from  the  landlord,  and  obtain- 
ing interdict  of  a  poinding,  which  deprived  the  poinder  of 
his  preference,  MiUer  and  Baird  v.  Bas^  13  Sh.  699. 

Here  also  may  be  noticed  the  subject  of  fraudulently 
inducing  to  enter  into  i^  contract  where  the  contract  itself 
cannot  be  set  aside*  In  Campbdl  v.  BosweH,  Feb.  27, 
1841,  where  damages  were  claimed  for  inducing  the  pursuer 
to  take  a  lease  of  coal,  it  was  held  that,  in  the  circum- 
stanoes  set  forth  in  the  Becord,  an  Issue  could  not  be  taken 
•—Whether  the  pursuer  was  induced  by  "  false  ^  representa- 
tions; as  they  might  be  so,  and  yet  made  perfectly  hanafiii 
on  the  part  of  the  proprietor,  and  without  any  intention  to 
warrant  their  accuracy  ;  the  word  "  firaudulent^  was  in- 
serted— see  Example  No.  XL  The  same  form  of  Issue 
was  followed  in  MiUer  v.  GeiU^  Feb.  16, 1848,  see  Example 
No.  XII,  in  which  a  discussion  arose  on  a  motion  for  a  new 
trial,  Whether,  under  an  Issue  grounded  on  fraudulent  repre- 
sentation, moral  fraud  must  be  established  \ 

An  Issue  may  be  taken  by  the  defender  on  acquiescence 
in  the  wrongful  act,  as  in  No.  VII ;  but  generally  in  this 
class  of  cases,  the  task  of  the  defender  is  to  show  frcxn  the 
circumstances,  and  under  the  pursuer^s  Issue,  that  the  act 
was  not  wrongful,  or  was  excuseable,  or  was  not  attended 
with  damage. 
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EXAMPLES 

No.  I. 

Lonie  v.  L%8i,—2l8i  May  1844. 

Whether,  on  or  about  the  24th  day  of  June  1843,  the 
defender  did  wrongfuUy  detain,  or  cause  to  be  detained  in 
the  premiflOB  of  the  White  Hart  Inn,  in  the  Grassmarket 
of  Edinburgh,  kept  by  Mrs  Haddo,  innkeeper  there,  a 
horse  and  cart,  and  a  quantity  of  straw,  the  property,  or 
in  the  possession  of  the  pursuer,  from  and  after  the  said 
27th  day  of  June  1843,  till  the  afternoon  of  the  29th  of 
that  month,  or  part  of  that  time,  to  the  loss,  injury,  and 
damage  of  the  pursuer  i 

No.  II. 

Crawford  v.  MiU,  ^o.—19ih  Jamary  1830. 

It  being  admitted  that  on  the  30th  day  of  May  1829,  the 
pursuer  hired  a  coach  for  the  purpose  of  conveying  certain 
persons  to  Libberton  Church-yard, 

Whether,  at  or  near  Mayfield  Toll-bar,  on  the  road  from 
Edinburgh  to  Libberton  aforesaid,  the  defenders,  or  any 
of  them,  by  themselves,  or  others  acting  under  their 
authority,  wrongfully  stopped  the  said  coach,  and  pre- 
vented the  same  from  proceeding  to  the  said  church-yard, 
to  the  loss,  damage,  and  injury  of  the  pursuer ! 
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No.  III. 

IHchan  y.  Dieksom  <S*  Co.— 2d  Fsbruary  tBSO. 

It  being  admitted  that  the  pursuers  are  nursery  and 
seedsmen  oanying  on  business  in  Edinburgh  under  the  Gom- 
pany-fim  of  Dicksons  &  Co.,  and  that  the  defender^  James 
Diduson^  is  also  a  nurs^  and  seedsman,  earrying  on  busi- 
ness under  the  firm  of  James  Dickson  &  Son, 

Whether,  oa  or  about  tiie  23d  day  of  January  1829»  an 
order  was  transmitted  by  Mr  Richard  Anadley,  then  gar- 
dener to  Sir  James  Graham  of  Netherby,  Bart,  intended 
for  the  pursuers!  and  Whether  the  d^endar,  knowing 
that  the  said  order  was  intended  for  the  pursuers,  did 
wrongfully  execute  the  same,  to  the  loss,  injury,  and 
damage  of  the  pursuers! 

Whether,  on  or  about  the  4th  day  of  March  1829,  an  order 
was  transmitted  from  Colonel  Gordon  of  Harperfield, 
intended  for  the  pursuers!  and  Whether  the  defenders, 
knowing  that  the  said  order  was  intended  for  the  pursuers, 
did  wrongfully  execute  the  same,  to  the  loss,  injury,  and 
damage  of  the  pursuers ! 

No.  IV. 
Dawnes  ▼.  CofseOs.'—lltk  FOnmy  1830. 

It  being  admitted  that  the  defender,  Walter  Gibson 
Oassells,  was,  during  the  year  1828,  agent  at  Leith  for  the 
National  Bank  of  Scotland, 

Whether,  on  or  about  the  4th  day  of  March  1828,  a  Bill 
of  Exchange  for  the  sum  of  d^O  sterling,  dated  4th 
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March  1828,  drawn  by  the  pursuer,  and  accepted  by 
Bobert  Smith,  grocer  in  Leith,  was  put  into  the  hands 
of  the  defender,  for  the  purpose  of  getting  the  same  dis- 
counted at  the  said  bank!  and  Whether  the  defender 
wrongfully  retains  the  said  bill,  or  aU,  or  any  part  of  the 
contents  thereof,  to  the  loss,  injury,  and  damage  of  the 
pursuer?  • 

No.  V. 
MaOlem  v.  M'Onaher,--'7th  December  1841. 

It  being  admitted  that  on  or  about  the  19th  day  of  July 
1839,  a  bond  was  executed  in  favour  of  the  pursuer  by 
Thomas  Henderson,  Edward  Buoban,  and  Jean  Henderson 
<xr  Buchan, 

Whether  the  said  bond  was  delivered  to  the  defender  as 
agent  for  the  pursuer,  or  for  his  behoof!  And  Whether 
tile  defends  wrongfully  retains  and  reuses  to  deliver  the 
same  to  the  pursuer,  to  the  loss,  injury,  and  damage  of 
the  pursuer ! 

No.  VI. 

Mdroee  4*  Oo.  v.  Hagtie  ^  Oo.  ^e.'^ieik  December  1846. 

It  being  admitted  that  on  or  about  15th  June  1843,  the 
defenders  Bobert  Hastie  and  Go.  sold  to  James  Bowie  and 
Oo.  merchants  in  Glasgow,  761  bags  of  sugar  or  thereby ; 

And  it  being  admitted  that  on  or  about  the  same  date, 
the  said  James  Bowie  and  Go.  sold  to  the  pursuer  the  said 
761  bags  of  sugar  or  thereby, 

Whether  the  defenders  wrongfully  prevented  or  obstructed 
the  pursuers  in  removing  591  bags  of  the  said  sugar,  or 
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any  part  thereof,  from  the  bonded  warehouse  in  which 
they  were  deposited,  to  the  loss,  injury,  and  damage  of 
the  pursuers  i 


No,  VII. 
JZmAMi  V.  ffanUtt(m$,—12ih  May  1836. 

It  being  admitted  that  the  late  Alexander,  Lord  EXbank, 
the  firstof  that  name,  was  proprietor  of  the  estate  of  Ballin- 
ereiff,  comprehending  the  farm  Stantalane,  as  heir  of  entail 
under  a  deed  dated  the  26th  May,  and  recorded  24th  July 
1777»  and  that  the  liferent  interest  of  the  said  Lord  in  ibe 
said  estate  was  conveyed  in  trust,  for  payment  of  his  debts, 
to  Charles  Selkrig,  accountant  in  Edinburgh,  by  a  deed 
dated  ;  and  that  by  a  deed  dated  , 

the  said  life-interest  was  conveyed  to  the  defender  James 
Hamilton ; 

It  being  also  admitted  that  the  late  Alexander,  the  second 
Lord  Elibank  of  that  name,  was  heir  of  entail  in  the  said 
estate,  and  conveyed  to  the  pursuer  his  interest  in  the  said 
estate,  for  the  benefit  of  his  creditors, 

1.  Whether,  during  the  year  1813,  the  defender  James 
Hamilton,  for  the  purpose  of  securing  to  himself  an  inter- 
est in  the  said  estate,  wrongfully  granted  to  the  defender 
George  Lowther  Hamilton,  and  the  late  Thomas  Hamil- 
ton, his  father,  or  either  of  them,  as  trustee  or  trustees 
for  the  said  James  Hamilton,  a  lease  of  the  said  farm,  at 
the  rent  of  £450  sterling,  or  about  that  sum,  to  the  loss, 
injury,  and  damage  of  the  pursuer  ! 

2.  Whether,  at  the  time  the  said  James  Hamilton  granted, 
or  became  bound  to  grant  the  said  lease  to  the  said 
Thomas  and   Greorge  Lowther  Hamiltons,   or  either  of 
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them,  he,  the  said  James  Hamilton,  had  the  offer  of,  and 
might  have  obtained  from  a  substantial  tenant  a  greatly 
higher  rent?   and  What  rent  for  the  said  farm  I 

3.  Whether  in  1820  the  sub-lease  to  John  Beid  was  put  an 
end  to  by  the  insolyenoy  of  the  tenant ! 

Or, 

MHiether  the  said  second  Alexander  Lord  Elibank  homolo- 
gated and  approved  of  the  said  lease  of  the  Sarm  of 
Stantalane? 


No.  VIII. 

Clark  V.  Mackenzie  S^  Others^ — 2d  December  1842. 

Whether,  on  or  about  the  30th  day  of  March  and  27th  day 
of  April  1841,  or  either  of  them,  the  defenders  or  any  of 
them,  wrongfully  refused  to  take  trial  of  the  qualifica- 
tions of  the  pursuer  as  presentee  to  the  Ohurch  and 
United  Parishes  of  Lethendy  and  Einloch,  to  the  loss, 
injury,  and  damage  of  the  pursuer ! 

Damages  laid  as  under- 
Pecuniary  loss,         .      f 7,000 
Solatium,  2,000 


^0,000 


No.  IX. 

Dick  V.  Mitchell,— 29th  November  1845. 

Whether,  on  or  about  the  8th  August  and  19th  September 
1839,  the  defender  falsely,  and  without  due  enquiry  or 
information,   certified  that  George   Mackay,  designing 
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himself  of  the  Excise,  CHm^w,  and  reeidiiig  at  Stone- 
field  Lodge,  near  QtButgoWy  James  Watt,  designing  him- 
self as  of  Bogidbaffle,  in  the  parish  of  Kincardine,  Perth- 
shire, and  residing  at  No.  38,  Oxford  Street,  Glasgow, 
and  George  Macmaster,  designing  himsdf  grocer  and 
spirit  dealer  in  Glasgow,  were,  at  the  said  dates  reepec- 
tively,  habit  and  repute  responsible  for  the  obligations 
iooiatained  in  a  bond  of  cavtion  dated  6th  July  1839,  and 
attestations  thereon,  to  the  loss,  injury,  and  damage  of 
the  pursuer  ! 


No.  X. 

Boyd  V  Buia  ^  Co.—ieth  Feiraary  1846. 

Whether  the  Writing  or  Missive  of  Agreement  No.  4  of  pro- 
cess, was  originally  framed  and  signed  by  the  parties 
thereto,  containing,  among  others,  a  clause  in  the  foDow- 
ing  terms,  viz. : — '^  The  said  Bobert  Boyd  to  cot  all 
dykes  or  hitches  up  or  down  the  height  of  the  working ; 
the  said  Buist  &  Go.  being  bound  to  provide  rails  and 
sleepers ;  Bobert  Boyd  being  bound  to  take  charge  and 
keep  up  the  engine  and  machinery,  and  restore  them  in 
the  same  good  condition  as  now  delivered  over  to  him  !^ 
and  Whether,  after  the  said  Missive  of  Agreement  was  so 
signed,  the  defenders  or  ^ther  of  them,  fraudulently  in- 
serted or  interpolated  therein  certain  words  and  letters, 
whereby  the  above  recited  clause  was  altered  so  as  to  run 
as  follows : — "  The  said  Bobert  Boyd  to  cut  all  dykes  or 
hitches  up  or  down  the  height  of  the  working  ;  the  said 
Buist  &  Go.  being  bound  to  provide  rails  and  sleepers, 
Bobert  Boyd's  out-put  being  to  he  not  less  than /our  hundred 
calcined  tons  per  month ;  and  bound  to  take  charge  and 
keep  up  the  engine  and  machinery,  and  restore  them  in 
the  same  good  condition  as  now  delivered  over  to  him,^ 
to  the  injury  and  damage  of  the  pursuer !  and 
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Whether  the  bill  No.  6  of  process,  was  granted  by  the  pur- 
suer and  paid  to  the  defenders  in  ignorance  of  the  fore«' 
sud  interpolation  t 

Schedule. 
Amount  of  the  said  hill,  <f  100 


No.  XL 

Campbell  Y.  BtmoeU^ — 13th  March  1841. 

It  being  admitted  that  the  defender  is  proprietor  of 
Wardie  and  Windlestrawlee, 

IVhether,  bj  false  and  fraudulent  representation,  the  de- 
fender himself,  or  bj  another  or  others,  induced  the  pur- 
suer to  enter  into  the  lease,  No.  22  of  process,  and  to 
expend  large  sums  of  money  preparatory  to  working  coal 
under  the  said  lands,  to  the  loss,  injury,  and  damage  of 
the  pursuer? 


No.  XII. 

MUler  V.  Geih,—im  Feiruary  1848. 

It  being  admitted  that  on  the  day  of  1839, 

the  Minute  of  Set,  No.  of  process,  was  entered  into  by  the 
defender  on  behalf  of  Oolonel  Andrew  Q^ils  of  Dumbreck, 
his  father,  on  the  one  part,  and  the  pursuer  on  the  other 
part,  whereby  the  defender,  on  behalf  of  his  said  father,  let 
to  the  pursuer  the  farm  of  Highmains  of  Dumbreck,  belong- 
ing to  the  said  Colonel  Andrew  Geils,  for  the  period  of  four- 
teen years  from  the  term  of  Martinmas  1839  and  Whit- 
sunday 1840,  at  the  rent  of  <£200  per  annum,  and  that  the 
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pursuer  entered  into  and  still  continues  the  possession  of  the 
said  farm  nnder  the  said  Minute  of  Set, 

Whether  the  defender,  by  fraudulent  representation,  or  by 
fraudulent  conoealment,  induced  the  pursuer  to  enter  into 
the  foresaid  Minute  of  Set,  and  to  become  bound  for  the 
rent  of  <£200,  therein  stipulated,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 


No.  XIII. 

National  Bani  of  Scotland  v.  Heathy^lih  July  1832. 

Whether,  on  or  about  the  26th  day  of  December  1830,  the 
defender  wrongiuUy  stole,  abstracted,  or  carried  away,  or 
wrongfully  caused  to  be  stolen,  or  wrongfully  assisted,  or 
was  art  and  part  in  stealing,  abstracting,  or  carrying 
away  certain  bank  notes  or  banker's  notes,  the  property 
of  the  pursuers,  from  the  office  of  Messrs  James  and 
Robert  Watson,  bankers  in  Virginia  Street,  Glasgow;  or 
the  said  notes  having  been  stolen,  abstracted,  or  carried 
away,  received  possession  of  the  said  notes,  and  wrong- 
fully retains  the  same,  or  refuses  to  deliver  back  the  same, 
or  any  of  them ;  or  wrongfully  received  the  said  notes, 
knowing  the  same  to  have  been  stolen,  abstracted,  or 
carried  away  as  aforesaid,  and  wrongfully  put  the  same 
out  of  his  possession,  to  the  loss  and  damage  of  the  pur- 
suers !  and  Whether  the  defender  is  indebted  and  rest- 
ing-owing  to  the  pursuers  in  the  sum  of  ^1,500  sterling, 
or  any  part  thereof^  as  the  value  of  the  said  bank  notes 
stolen,  abstractedly  received,  or  retained  as  aforesaid ! 
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No.  XIV. 


Cflasgaw  (md  Skip  Bani  v.  Wishafi.-^ZTth  June  1843. 

Whether,  at  various  times,  between  the  11th  October  1838 
and  the  SdJanuary  1842,  Bobert  Smith,  then  in  the  employ- 
ment of  the  pursuers,  wrongfully  embezzled  a  sum  or  sums 
of  money  amounting  to  <£^10,715  :  5 :  8,  the  property  of 
the  pursuers,  or  any  part  thereof!  and  Whether  the  de- 
fender James  Wishart,  wrongfully  aided  and  abetted  the 
said  Bobert  Smith  in  the  embezzlement  of  the  said  sum 
or  any  part  thereof,  to  the  loss,  injury,  and  damage  of 
the  pursuers ! 

Damages  dwned,  jP10,715  :  5  :  8. 


•^ 
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CHAPTER  IV. 

DAMAGE  FROM  BREACH  OF  AGREEMENT. 

The  appropriate  forms  of  Issue  in  actions  upon  the  breach 
of  the  various  nominate  contracts,  will  be  found  treated  of 
under  the  respective  heads  of  these  contracts.  In  this 
place  a  few  examples  are  collected  of  Issues  where  damage 
was  alleged  to  have  arisen  from  the  violation  of  some  in- 
nominate agreement  or  undertaking.  Reference  is  made 
also  to  the  Issues  in  the  case  of  IngUs  v.  Bohertsony  Decem- 
ber 21,  1841 ;  they  are  contained  in  the  Report,  and  were 
approved  of  by  the  First  Division,  30th  June  1841.  The 
discussion  on  the  application  for  a  new  trial,  which  was 
granted  on  the  3d  June,  is  reported  of  date  March  9, 1842. 

In  the  case  of  Walker  v.  MUm  <$*  Othen,  2  Sh.  370,  and 
3  Sh.  478,  damages  were  sought  for  not  implementing  an 
agreement  to  take  the  pursuer^s  ground  as  the  site  of  a 
public  monument  The  Court  held  that  there  was  no  com- 
pleted contract  to  bar  Iocub  penitmticBy  and  that  the  subscrib- 
ers were  entitled  to  alter  the  site ;  but  they  held  the  pursuer 
^  entitled  to  indenmification  for  any  actual  loss  and  damage 
he  may  have  sustained,  and  for  the  expenses  incurred  in 
consequence  of  the  alteration  of  the  site  of  the  monument.^ 
The  case  was  remitted  to  the  Jury  Court,  and  the  Issue, 
Example  No.  VII,  was  settled. 

It  will  be  observed  that  in  the  earlier  forms  the  question 
is  put  simply,  Whether  the  defender  '^  failed  to  perform,  &c.^ 
while  in  the  later  the  word  "  wrongfully  ^^  is  invariably  in- 
serted.^ The  use  of  this  term  seems  to  have  this  advantage, 
that  it  enables  the  defender  under  the  pursuer^s  Issue  to 
prove  any  justifiable  cause  of  failure,  or  if  this  is  not  done, 
it  leads  necessarily  to  a  verdict  for  the  pursuer ;  and  if  a 
Counter^Issue  be  taken  on  failure  of  any  condition  on  the 
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pursuer^s  part,  the  affinnative  of  the  one  Issue  is  the  nega- 
tive of  the  other,  which  would  not  be  the  case  if  the  ques- 
tion in  the  pursuer's  Issue  was  failure  only.  In  No.  VIII 
of  the  Examples,  however,  where  personal  injury  is  alleged 
from  breach  of  an  agreement  to  provide  sufficient  machinery, 
the  term  wrongfully  is  not  employed. 


EXAMPLES. 


No.  I. 


Johnston  v.  Mackenzie^ — 29^A  Nofmnher  1823. 

It  being  admitted  that  in  the  year  1819,  the  defender 
Mrs  Mackenzie  sold  to  the  pursuer  the  stock  and  furniture 
of  her  shop  in  Princes  Street,  and  the  good  wiU  of  her  busi- 
ness as  milliner  and  dress-maker,  for  the  sum  of  ^1,393 :  2b. 
and  that  she  recommended  Miss  J.  Mackenzie  to  the  pur- 
suer as  a  partner  in  trade. 

Whether  the  defender  promised,  engaged,  or  undertook  to 
the  pursuer,  to  enable  the  said  Miss  Mackenzie  to  advance 
a  sum  of  ,f  1,000  or  thereabouts,  as  capital  in  the  said 
trade !  and  Whether  the  defender  failed  to  perform  her 
said  agreement,  to  the  loss  and  damage  of  the  pursuer ! 


No.  II. 

Dickson  V.  BonaVy  <$•(?.— 29^A  Nowmber  1827. 

It  being  admitted  that  by  the  missive  letters  in  process, 
dated  28th  March  and  3d  of  April  1821,  the  deceased  John 
Bonar  agreed  to  employ  the  pursuer  to  erect  three  houses 
at  Grove,  near  Dairy,  on  the  terms  mentioned  in  the  said 

28 
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missive  letters,  and  to  grant  to  the  pursuer  a  feu  of  a  oer- 
tain  area  of  ground  for  the  purpose  of  erecting  a  house  for 
the  pursuer,  also  in  terms  of  the  said  missive  letters ; 

It  being  also  admitted  that  the  pursuer  erected  two  of 
the  said  houses, 

Whether  the  southmost  of  the  houses  erected  as  aforesaid, 
was  erected  on  the  area  agreed  to  be  feued  to  the  pur- 
suer !  and  Whether  the  defenders  failed  to  grant  the  said 
feu-right,  or  to  purchase  the  said  house,  and  pay  the 
value  thereof  in  terms  of  the  agreement  entered  into  by 
the  said  missive-letters,  to  the  loss,  injury,  and  damage  of 
the  pursuer! 


No.  III. 

Rerr  v.  Buiehart,—25ih  November  1828. 

It  being  admitted  that  in  the  year  1825,  the  defender 
was  proprietor  of  the  lands  of  Newgate,  in  or  near  the  town 
of  Arbroath,  and  that  part  of  the  said  land  was  feued  by 
the  defender  to  one  Finlay, 

Whether  the  defender  promised  and  agreed,  on  the  condi- 
tions stated  in  the  paper  No.  3  of  process,  to  feu  to  the 
pursuer  a  certain  portion  of  the  said  ground,  extending  to 
60  feet  in  front,  by  90  feet  in  depth  or  thereby,  pointing 
to  the  east,  and  situated  immediately  to  the  south  of  the 
portion  of  the  said  lands  feued  to  Finlay !  and  Whether 
the  defender  failed  to  grant  a  feu-disposition  to  the  pur- 
suer of  the  said  portion  of  the  said  ground  according  to 
the  said  conditions,  to  the  loss,  injury,  and  damage  of  the 
pursuer  ? 
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No.  IV. 
Macra  v.  Weir^  ^c. — 18^A  March  1840, 

It  being  admitted  that  the  defenders  are  trustees  ap- 
pointed by  the  late  Andrew  Bowman,  sometime  merchant 
in  Glasgow, 

Whether,  on  or  about  the  30th  day  of  May  1838,  the  said 
Andrew  Bowman  agreed,  in  terms  of  the  missive  No.  3 
of  process,  to  grant  to  the  pursuer  a  sub-lease  of  the 
Island  of  Lamlash,  and  to  sell  to  him  the  stock  on  the 
farm,  and  the  other  articles  specified  in  the  said  missive ! 
and  Whether  the  said  Andrew  Bowman  and  the  defend* 
ers  wrongfully  failed  to  implement  the  said  agreement,  to 
the  loss,  injury,  and  damage  of  the  pursuer  f 

No.  V. 

Pvper^  ^e.  v.  MitcheU^—lOth  FebrtMry  1841. 

It  being  admitted  that  the  contracts,  Nos.  5,  6, 12  and 
13  of  process,  were  entered  into,  the  former  on  the  19th, 
23d,  24th,  and  26th  November,  and  23d  December  1836 ; 
and  the  latter  on  the  12th,  13th,  14th,  and  15th  June,  and 
28th  July  1837,  for  the  purpose  of  conveying  the  Mails 
between  Edinbuif^h  and  Carlisle,  and  that  the  defenders 
were  originally,  or  became  parties  to  the  said  contracts. 

Whether,  from  on  or  about  the  5th  day  of  October,  to 
on  or  about  the  19th  of  November  1839,  or  dur- 
ing any  part  of  the  said  period,  the  defenders,  or  any 
of  them,  by  themselves  or  with  others,  wrongfully,  and 
in  violation  of  the  said  contracts,  or  either  of  them. 
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ran  or  carried  on  an  cfppom&m  CSondi  between  Edm- 
bnrgh  and  CSaifide,  to  the  loaa,  iojiDT*  and  damage  of 
the  pmBneni! 


No.  VI. 


WUmnu  r.  Asifton,— IjI  Jufy  1843. 


Whether  the  PromiMory  Note,  No.  17  of  proeeas,  was 
granted  by  the  pursuers  James  Wflson  and  Go.  on  or 
about  the  date  it  bears,  to  and  for  the  aooommodati<Mi  of 
the  defender,  subject  to  the  agreement  contained  in  the 
letters  Nos.  18, 19,  and  20  of  process  ?  and  Whether  the 
defender,  wrongfuUy  and  in  breach  of  the  agreement  con- 
tained in  the  said  letters,  or  wrongfully  and  in  breach  of 
the  agreement  contained  in  the  deed  Nos.  45  and  46  of 
process,  indorsed  away  the  said  promissory  notes,  and 
thereby  aUowed  diligence  to  be  used  thereon  against  the 
pursuers,  or  any  one  or  more  of  them,  to  the  loss,  injury, 
and  damage  of  the  pursuers,  or  of  any  one  or  more  of 
them! 


No.  VII. 

Walker  v.  MUns,  ^e.—t2tA  February  1825. 

It  being  admitted  that  in  consequence  of  certain  com- 
munings betwixt  the  pursuer  and  defenders,  it  was  resolved 
by  the  defenders,  and  understood  by  the  pursuer,  that  the 
Monument  to  the  memory  of  Lord  Viscount  Melville, 
should  be  erected  upon  a  part  of  the  lands  of  Goates,  the 
property  of  the  pursuer ; 

It  being  also  admitted  that  the  said  Monument  was  not 
erected  on  the  said  lands,  but  has  since  been  erected  in 
St  Andrew  Square,  in  the  city  of  Edinburgh ; 
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And  it  being  found  by  an  Interlocutor  of  the  First  Divi- 
sion of  the  CSourt  of  Session,  dated  the  4th  day  of  March 
1823,  and  now  final,  ''  that,""  &c. 

Whether  actual  loss  and  damage  has  been  sustained !  and 
What  expences  have  been  incurred  by  the  pursuer  in 
consequence  of  the  alteration  of  the  site  of  the  Monument 
in  question ! 


No.  VIII. 

St^wman  v.  Earl  of  Zetland  and  John  W%tUam9ony — 

18^A  Mareh  1848. 

It  being  admitted  that  in  the  year  1844,  the  pursuer  en- 
tered into  a  contract  with  the  defenders  or  either  of  them, 
for  sinking  a  pit  for  working  ironstone  at  Gastlecary,  in  the 
county  of  Stirling, 

Whether  the  defenders  or  either  of  them,  undertook  and 
agreed  to  furnish  proper  and  suitable  machinery  requisite 
for  the  execution  of  the  said  work !  and  Whether,  on  or 
about  the  9th  day  of  December  1844,  in  consequence  of 
the  insufficiency  of  the  machinery  and  tackling  furnished 
by  the  defenders  or  either  of  them,  the  pursuer  sustained 
a  severe  bodily  injury  to  his  loss  and  damage ! 


PART  XV. 


CONTRACTS  OF  SERVICE, 

ZVGLUDniO 

CONSTITUTION  OF  CONTBACT  OF  SBBYIOE — YERBAL  OONTBAOT 
AND  IMPBOBATIYB  MIS8IYBS — BBEACH  OF  CONTBACT  OF 
SEBYICE — OOUNTEB-ISSUBS  FOB  DEFENDEBS — C0NTBA0T8  OF 
APPBENTIOESHIP — KISCELLANEOUS  QUESTIONS  OF  SBBYIOE. 

Constitution  of  the  Contract  of  Service. — When  the  con- 
tract has  been  reduced  to  writing,  it  generally  preYents 
question,  and  may  furnish  matter  of  prefatory  admission ; 
but  a  question  of  fact  may  arise  on  the  terms  of  the  writ- 
ing, as  in  No.  XVII  of  the  subjoined  Examples,  where  an 
action  to  reduce  a  Minute  of  Appointment,  so  far  as  it  bore 
the  appointment  to  be  during  life  and  good  behaviour,  was 
conjoined  with  the  action  of  damages  for  dismissal.  The 
action  for  breach  of  the  contract  may  also  be  met  by  an 
action  to  set  aside  the  document  constituting  it,  on  the  ground 
of  false  representations  inducing  to  the  contract,  as  in 
No.  XVL  When  the  contract  of  hiring  or  its  more  import- 
ant terms  are  not  in  writing,  the  Jury  will  determine  upon 
the  evidence  what  was  the  nature  of  the  engagement,  depend- 
ing, as  this  must  often  do,  on  usage  and  understanding  in 
regard  to  each  particular  species  of  employment. 

A  doubtful  question  sometimes  arises  where  services  have 
been  rendered,  whether  there  was  any  contract  of  service  at 
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all,  or  whether  the  party  being  a  relation  or  dependent  merely 
gave  gervice  in  return  for  food  and  lodging.  See  Eraser, 
Donu  Bel.  II,  p.  379-81.  An  Issue  went  to  trial  in  a  case  of 
this  sort  (No.  VI  of  the  Examples),  where  the  Court  declined 
to  hold  that  there  was  a  presumption  dther  way,  and  left  it 
for  the  pursuer  to  satisfy  the  Jury  that  wages  were  due, 
—JSfmMie  v.  GiOespie,  12  Shaw  125,  and  13  Shaw  700. 
Wh^re  servicer  have  been  rendered  without  stipulation  as  to 
remuneration,  the  amount  due  will  be  a  question  for  the 
Jury,  as  in  the  alternative  Issue  in  Example  No*  XYIII. 
In  such  cases  also  the  Jury  may  have  to  judge  of  the  ques- 
tion. Whether  the  services  were  rendered  on  the  employment 
of  the  defenders  i 

Verbal  Caniraets  and  Improhative  MisHves. — A  contract 
of  service  for  more  than  a  year  requires  for  its  validity  a 
probative  writing,  or  an  improbative  missive  perfected  by 
rei  irUerventuB,  Eraser,  Dom.  Bel.  II,  p.  369-75.  It  would 
appear  that,  in  certain  circumstances,  the  Issue  may  put  the 
question  without  special  reference  to  the  writ,  leaving  it  as  a 
matter  of  direction  at  the  trial  whether  the  contract  libelled 
is  legally  proved.  In  Ivkon  v.  Edinbwrgh  SUk  Tarn  dmpa/ny^ 
December  1845,  Example  No.  XIY,  there  was  an  informal 
memorandum  of  salary  bearing  also  the  term  of  engagement, 
which  was  seven  years ;  but  it  was  not  referred  to  in  the 
Issue.  In  the  analogous  case  of  locatio  rei  it  does  not  appeav 
to  have  been  always  necessary  to  refer  to  the  missive  in  the 
Issue,  as  in  No.  IV  and  V  of  Part  VIII  stfpray  p.  236-7 ; 
but  in  the  case  of  Forbes  v.  Dunbar^  July  6, 1848,  the  Inner- 
House  required  that  the  Issue  should  run,  "  Whether  in 
virtue  of  the  missive  of  date  it  was  agreed  ;^ 

but  it  is  to  be  noticed  that  in  that  case  the  missive  had 
been  set  forth  in  the  Summons,  and  throughout  founded  on 
as  the  ground  of  action.  Had  an  agreement  been  averred  and 
the  missive  only  referred  to  in  tnodum  probattanis^  it  would 
appear  that  the  Issue  need  not  have  embodied  a  reference 
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to  it ;  bot  in  the  oircumstanoeSyit  was  observed  on  the  Bench, 
that  to  omit  it  would  have  implied  a  judgment  that  parole 
evidence  alone  would  be  sufficient  at  the  trial. 

Breath  of  Coniraet  of  Serwee. — The  pursuer'^s  Issue  is  in 
general  founded  on  the  breach  of  some  condition  of  the  con- 
tract expressed  or  implied.  The  conditions  vary  according 
to  the  nature  of  the  service,  as  that  of  domestic  servant, 
clerk,  tutor,  overseer,  &c.  or  according  to  the  express  terms 
of  the  bargain.  On  the  one  hand  the  employer  has  his 
action  for  damages  for  desertion  of  service,  and,  in  the  case 
of  an  agent  or  overseer,  for  a  balance  of  intromissions  due, — 
Example  No.  XIII,  and  the  case  of  Gye  4"  Co,  v.  Hallamy 
10  Shaw,  512 ;  1  Sh.  and  M'L.  747.  On  the  other  hand  the 
person  employed  has  his  action  for  wages  for  the  service 
performed,  or  for  damages  for  dismissal  without  due  warn- 
ing,— Anderson  v.  Wisharts^  1  Murr.  429.  An  Issue  rises  out 
of  each  of  these  grounds  of  action ;  and  it  may  happen  also 
that  an  Issue  is  necessary  on  allegations  of  assault  in  connec- 
tion with  the  dismissal.  Any  such  subordinate  Issue  ought 
to  be  kept  carefuUy  distinct,  as  in  Example  No.  IX,  and  not 
to  be  put  in  the  same  query,  as  was  done  in  some  of  the  earlier 
forms.  There  may  also  arise,  in  connection  with  the  same 
facts,  claims  of  damages  for  defamation  on  the  one  hand,  as  in 
Nos.  IX  and  XVI,  or  on  the  other  for  wrongous  use  of  the 
employer's  property,  as  in  No.  XIII.  The  law  as  to  defama- 
tion of  a  servant  by  a  master  is  laid  down  in  Chrutian  v. 
Lord  KefMMdy^  1  Murr.  427,  and  in  Eraser  Dom.  Bel.  II, 
p.  439-40.  It  would  seem  unnecessary  and  incorrect,  although 
done  in  some  earlier  cases,  to  embody  the  pretext  of  dismis- 
sal in  the  Issue,  as  '^  Whether  the  master  did,  on  the  false 
and  injurious  pretext  of,  &c.  wrongfully  dismiss  the  servant  T 
He  may  have  dismissed  him  without  any  sufficient  cause, 
therefore  wrongfully,  and  yet  not  on  the  pretext  alleged. 
It  is  therefore  the  safer  and  more  usual  course  to  use  the 
more  general  Issue. 
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CmaiUr-IuneB  far  Defmder. — In  general  whatever  goes 
to  disprove  the  pursner^s  ease— employment,  resting-owing, 
term  of  service,  desertion,  &o. — ^may  be  proved  under  the 
pursner^s  Issue ;  even  under  a  general  Issue  of  wrongful 
dismissal  a  good  cause  of  dismissal  may  be  proved.  But 
it  is  sometimes  thought  better  to  take  a  defender's  Issue, 
to  procure  the  answer  of  the  Jury  as  to  the  allegations 
of  misconduct  on  the  part  of  the  employed. — See  Examples 
Nob.  IV  and  V .  In  the  former  case,  Matheson  v.  Af'Kinnany 
10  Sh.  826,  the  Counter-Issue  was  rendered  the  more  neceeh 
sary  by  several  Issues  arising  out  of  allegations  of  defama- 
tion, and  was  in  truth  an  Issue  on  the  Veritas  conmdi.  A 
Counter-Issue  may  be  required  if  the  defender  founds  on 
non-fulfilment  of  some  condition  incumbent  on  the  pursuer, 
as  in  No.  XVIII. 

Contracts  of  Apprenticeship. — As  this  contract  can  only 
be  proved  by  a  probative  writing,  or  an  informal  missive 
completed  by  rei  inieromtus^  such  as  service  under  it — 
Fraser,  Dom.  Rel.  II,  p.  374-5, — ^the  Issue  is  usually  pre- 
faced by  an  admission  of  the  indenture.    When  the  appren- 
tice is  pursuer  the  question  generally  is  that  of  wrongful 
dismissal  by  his  master,  which  is  met  by  the  master  either 
with  or  without  a  Counter-Issue,  by  proof  of  good  and 
sufficient  cause  of  dismissal.     It  may  be  met  by  proof  that 
the  apprentice  deserted,  or  that  he  on  his  part  violated 
conditions  of  the  indenture;  and  Counter- Issues  may  be 
taken,  as  in  Examples  Nos.  XX  and  XXII,  although  in 
the  ordinary  case  a  Counter-Issue  is  not  necessary,  as  it  is 
sufficient  for  the  defender  to  meet  the  pursuer's  case,  and  to 
show  that  the  dismissal  was  not  wrongous  or  unwarrant- 
able.    In  Stirling^  Crordon  <$*  Co.  11  Sh.  180,  where  the 
action  was  for  wages  and  board-wages,  the  proof  was 
taken  in  the  inferior  Court,  and  the  Court  of  Session 
thought  it  established  desertion,  without  good  cause,  on 
the  part  of  the  apprentice.    The  breach  of  indenture  on 
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the  part  of  the  master  may  be  failure  to  inBtruct  his 
apprentice  ia  the  stipulated  branch  of  trade,  for  which 
ditmages  were  recovered  in  Lumidaine  v.  Homiltanj  Example 
No.  XXL 

When  the  action  is  at  the  instance  of  the  master  for 
breaking  of  indenture  by  desertion  of  seryice,  the  apprentice 
may  plead  ill-usage  on  the  part  of  the  master,  and  it  has 
been  held  that  personal  chastisement  may  be  so  immoderate 
or  unreasonable  as  to  liberate  the  apprentice,  although  not 
sufficient  to  found  an  action  of  damages  as  for  assault, — 
Smart  v.  Gaima,  Hume^s  GolL  18.    He  may  also  prove,  as 
relevant  justification  of  leaving  the  employment,  that  he  was 
required  to  do  menial  work,  or  services  not  falUng  within 
the  indenture,  Peier  v.  Terroly  2  Murr.  28,  such  as  shaving 
on  Sunday  morning  required  from  a  barber^s  apprentice, 
PhilKps  V.  InneSy  2  Sh.  and  M^L.  465.     When  the  master 
gives  a  charge  on  the  indenture,  the  apprentice  becomes 
virtually  pursuer  and  must  take  the  Issue,  as  in  Stewart  v. 
Cri^kton^  March  15, 1847,  Example  No.  XXII.    But  when 
the  master  raises  action,  the  Issue  is  his,  and  any  defence 
arising  out  of  the  circumstances  of  quarrel,  may  be  proved 
without  a  Counter-Issue.  See  Gwm  v.  GoodaUs^  13  Sh.  1142, 
and  Example  No.  XIX.     As  in  that  case,   however,  a 
defence  of  agreement  on  the  master^s  part  to  pass  from  the 
indenture,  and  to  permit  the  apprentice  to  leave  the  service, 
requires  the  defender  to  take  an  Issue.    As  in  the  same 
case,  the  action  may  be  directed  against  the  cautioner  for 
the  apprentice,  jointly  with  him,  but  the  liability  of  the 
cautioner  for  damage  will  be  limited  by  the  penalty,  which 
is  also  subjected  to  equitable  restriction  in  the  event  of  the 
damage  sustained  being  less  in  amount.    Wright  v.  M^Gregor^ 
4  Sh.  434. 

Mi9ceUane<m8  Questions  of  Sermee. — A  form  of  Issue  is 
given.  Example  No.  XXIII,  in  an  action  of  damages  for 
corrupting  a  servant, — Bifiheffard  v.  Booty  14  Sh.  732. 


COKTRACTS  OV  SBBYIOE.  415 

The  Issue  in  Kerr  v.  Duke  of  Baxburghe^  3  Morr.  126,  for 
bribing  a  confidential  law  clerk  to  disclose  information 
obtained  in  that  capacity,  was  framed  on  similar  principles. 
See  also  Bomburgh  v.  Macarthwr^  $fwpra^  p.  349,  and  Dicisan 
▼.  Taylor^  1  Murr.  141,  where  it  was  held  that  a  partj 
engaging  a  coIHer,  not  knowing  of  a  previous  engagement 
to  another  master,  is  bound  to  turn  him  off  on  hearing  of 
it,  and  damages  were  found  due  for  retaining  him.  As  to 
the  amount  of  damage  claimable  in  such  cases,  see  OuiUer 
V.  AstoTy  4  Moore,  12. 

Many  questions  occur  as  to  the  responsibility  of  masters 
for  the  acts  of  those  employed  by  them.  These  are  ques- 
tions, however,  regarding  third  parties,  and  not  falling 
under  this  head.  Reference  may  be  made  to  the  Ohapter 
on  Personal  Injuries,  supray  p.  163-5,  and  to  Mr  Fraser^s 
Work,  Vol.  II,  p.  450,  et  9eq. 

The  Issues  No.  XXIY  and  XXY,  arise  out  of  actions 
by  workmen,  against  their  employers,  for  damages  in  con- 
sequence of  injury  sustained  in  the  service  through  the  negli- 
gence of  the  master,  according  to  the  principle  sanctioned 
in  Stoord  v.  Cameron^  February  13,  1839.  See  also  Fraser, 
Dom.  Bel.  II,  426. 


EXAMPLES. 


No.  I. 


Woodioard  v.  Scott^ — Jamiary  21, 1846. 

Whether,  some  time  previous  to  Whitsunday  1844,  the 
pursuer  was  engaged  by  the  defender  as  his  butler  and 
servant  from  the  said  term  of  Whitsunday  to  the  term  of 
Martinmas  then  next,  for  which  he  was  to  receive  wages 
at  the  rate  of  £36  sterling  per  annum,  besides  board ! 
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and  Whether,  after  the  pursuer  had  entered  into  the  said 
service,  he,  on  or  about  the  Ist  day  of  June  1844,  was 
wrongously  dismissed  from  the  service  by  the  defender, 
without  any  justifiable  cause  of  dismissal !  and  Whether, 
in  consequence  of  the  said  wrongous  dismissal,  the  defeii- 
der  is  indebted  to  the  pursuer  in  the  amount  of  j?18 
sterling,  being  the  pursuer'^s  wages  from  the  said  term  of 
Whitsunday  1844  to  Martinmas  1844,  together  with  the 
sum  of  £16y  16s.  as  board  wages  for  the  same  period,  or 
any  part  of  the  said  sums? 


No.  II. 

Youngion  v.  DavidsonSy — 28ih  January  1846. 

It  being  admitted  that  the  pursuer  was  engaged  as  gar- 
dener to  the  defenders  for  the  half-year  from  Martinmas 
1843  to  Whitsunday  1844,  for  the  sum  of  ^17, 10s.  ster- 
ling of  wages,  besides  an  aUowance  for  milk. 

Whether  the  defenders  are  indebted  and  resting-owing  to 
the  pursuer  the  foresaid  sum  of  ^17^  lOs.  sterling  of 
wages,  and  £2,  5s.  sterling,  being  the  half-yearns  allow- 
ance for  milk,  or  either  of  them,  or  any  part  thereof,  with 
the  legal  interest  of  the  said  sums  from  the  15th  day  of 
May  1844,  and  till  paid  ? 

Whether  the  pursuer  employed  Janet  Macdonald  and 
Margaret  Macdonald,  and  paid  to  them  the  sums  of 
£2^  2s.  9d.  sterling,  and  3s.  9d.  sterling  respectively,  for 
behoof  of  the  defenders !  and  Whether  the  defenders  are 
indebted  and  resting-owing  to  the  pursuer  in  the  said 
sums,  or  either  of  them,  or  any  part  thereof! 
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No.  III. 

Jaeison  v.  I%e  Marquis  of  AiUa  cmd  Othen  (Earl  of 
CattiUii  BepretewkOiveaJ.—TSHh  July  1833. 

Whether  at  York,  on  or  about  the  10th  day  of  August 
1826,  the  late  Earl  of  Gassillifl,  by  himself  or  another 
authorised  by  him,  engaged  the  pursuer  as  a  jockey  or 
riding-groom  for  a  year  from  the  said  10th  day  of  August, 
at  the  rate  of  J&150  a  year !  And  Whether  the  defenders, 
as  representing  the  said  Earl,  are  indebted  and  resting- 
owing  to  the  pursuer  in  the  sum  of  ^150  sterling,  or  any 
part  thereof,  as  wages  or  remuneration  for  his  services 
during  the  said  period ! 


No.  IV. 
Maihe9(m  v.  M'Kvnmn,—2Sth  February  1832. 

It  being  admitted  that  in  the  month  of  July  1829,  the 
pursuer  was  engaged  as  tutor  in  the  family  of  the  defender 
for  a  year,  at  a  salary  of  ^20,  together  with  board  and 
lodgings, 

Whether,  on  or  about  the  22d  January  1830,  the  defender 
wrongfuUy  dismissed  the  pursuer  from  the  said  employ- 
ment, to  the  loss,  injury,  and  damage  of  the  pursuer  ? 

Or, 

Whether,  in  violation  of  his  duty  as  tutor  aforesaid,  the 
pursuer,  during  his  residence  in  the  defender's  family,  did 
recite  indecent  verses  or  compositions  in  the  hearing  of 
his  pupils  or  other  members  of  the  defender's  family :  Or 
did  commit  to  writing  indecent  verses  or  compositions, 
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and  did  ahew  the  same  to  hiB  pupils  or  other  members  of 
the  defender's  family :  Or  did  place,  or  dispose  of  the 
same  so  that  his  pupils  or  other  members  of  the  defender's 
family  had  opportunity  of  seeing  the  same  :  Or  did  make 
use  of  indecent  expressions,  or  exhibit  indecorous  or  un- 
becoming gestures  or  deportment  in  presence  of  his  pupils 
or  other  members  of  the  defender's  family :  Or  did  fail  to 
superintend  the  morals  and  conduct  of  the  young  persons 
committed  to  his  charge :  Or  did  treat  them,  or  any  of 
them,  with  excessive  cruelty  ! 

[Four  other  Issues  grounded  on  alleged  defamation  of  pur- 
suer by  defender ;  reported,  10  Shaw,  826-7.] 


No.  V. 
Laidlaw  v.  Naime,—Sd  Jtdy  1833. 

Whether,  inthemonthof  April  1831,  the  pursuer  was  engaged 
as  governess  in  the  family  of  the  defender  for  a  year  from 
and  after  Whitsunday  1831,  at  a  salary  of  <f  52,  10s.  to- 
gether with  board  and  lodgings  ?  And  Whether,  on  or 
about  the  11th  day  of  November  1831,  the  defender 
wrongfully  dismissed  the  pursuer  from  the  said  employ- 
ment, and  is  indebted  and  resting-owing  to  the  pursuer 
in  the  sum  of  <f  26,  10s.  as  the  balance  of  salary,  and 
<£^35  as  board  wages,  or  any  part  of  the  said  sums,  with 
interest  thereon ! 

Or, 

Whether  the  pursuer,  during  her  residence  in  the  family  of 
the  defender,  in  violation  of  her  duty  as  governess  afore- 
said, was  in  the  practice  of  clandestinely  drinking  ardent 
spirits ! 
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No.  VI. 

SmeOie  v.  Gille9pie,—im  July  1834. 

It  being  admitted  that  the  children  of  the  defender  re- 
sided in  a  house  in  Linlithgow  from  1st  April  1821  to  15th 
May  1829,  under  the  charge  of  the  pursuer, 

Whether  the  defenders  are  indebted  and  resting-owing  to 
the  pursuer  in  the  sum  of  «£^121,  or  any  part  thereof,  as 
remuneration  for  her  care  and  attendance  on  the  said 
children ! 


No.  VII. 

Cooke  V.  Mmray^ — 29th^May  1828. 

Whether,  in  the  end  of  the  month  of  November  or  begin- 
ning of  December  1826,  the  defender  agreed  to  employ  the 
pursuer  at  the  rate  of  two  guineas  a  week,  with  a  benefit 
during  the  season,  as  a  performer  at  the  Edinburgh 
Theatre,  for  the  season  extending  from  December  1826 
to  the  end  of  that  season,  for  exhibitions  in  the  Theatre  i 
And  Whether,  on  or  about  the  24th  day  of  February 
1827,  in  violatioq  of  the  said  agreement,  the  defender  did 
wrongfuIlY  dismiss  the  pursuer  from  his  said  employment, 
to  tne  loss,  injury,  and  damage  of  the  pursuer ! 

Sum  claimed  for  Salary,  Benefit,  and  Damages,  £842  :  6s, 
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No.  VIII. 

MacdonM  ▼.  MacatiAwr^ — 9tA  March  1841. 

It  being  admitted  that  the  pursuer  was  employed  by  the 
defenders  as  assistant  manager  of  their  shop,  as  provision 
dealers  in  Greenock,  for  six  years  from  June  lS37y  in  terms 
of  the  letter  No.        of  process, 

Whether,  on  or  about  the  15th  day  of  November  1838,  the 
defenders,  or  either  of  them,  wrongfully  dismissed  him 
from  his  said  situation,  to  his  loss,  injury,  and  damage ! 

Damages  laid  at  ^500. 


No.  IX. 

WilUams  v.  Kenningtony  4rc. — 17th  July  1840. 

It  being  admitted  that,  in  the  month  of  October  1838, 
the  pursuer  was  engaged  as  a  salesman  or  shopman  by  the 
defenders  at  the  rate  of  .£^50  a  year,  besides  being  furnished 
with  bed  and  board  by  the  defenders,  and  that  the  pursuer 
entered  upon  his  said  service  on  the  12th  day  of  October, 
and  continued  therein  till  the  13th  day  of  April  1840, 

Whether,  on  or  about  the  11th  or  13th  days  of  April  1840, 
the  defenders  wrongfully  dismissed  the  pursuer  from  his 
said  employment,  to  his  loss,  injury,  and  damage ! 

Whether,  on  or  about  the  13th  day  of  April  1840,  in  or 
near  the  shop  of  the  defenders  in  Princes  Street,  Edin- 
burgh, the  defender  Charles  Kennington  did  assault  or 
strike  the  pursuer,  to  his  loss,  injury,  and  damage ! 


^pvfw^aw^ww^^ri »^ —I     m  mn  •  r  g  •      ^  \  ■^piii     bi         pan  i^mm^-ww^^^^r-^w^^mtr^^'^r^m^t^mw-^T'-fmmm^'^in 
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Whether,  on  or  about  the  15th,  16th,  or  17th  days  of  April 
1840,  in  the  said  shop,  or  in  the  house  of  the  said  Gharles 
Jenner,  in  Bose  Street,  Edinburgh,  and  in  presence  and 
hearing  of  George  Gk>dfrey  and  Minchill,  shop- 

men to  the  defenderiB,  or  either  of  them,  the  defender 
Charles  Jenner  did  falsely  and  calumnionsly  say  that  Ohe 
pursuer  had  been  guilty  of  stealing  cigars,  or  did  falsely 
and  calunmiously  use  or  utter  words  to  that  effect,  to  the 
loss,  injury,  and  damage  of  the  pursuer ! 


No.  X. 

Kinnear  v.  Botoie^ — 17tA  February  1844. 

It  being  admitted  that  upon  the  18th  February  1843,  an 
agreement  was  entered  into  between  the  parties,  whereby 
the  pursuer  was  employed  to  officiate  as  managing  clerk  in 
the  office  of  the  defender  for  three  years,  from  the  first  day 
ot  Januaiy  1843,  at  the  annual  salary  of  ^150  sterling. 

Whether  the  defender,  in  breach  of  the  said  eDgagement, 
wrongfully  and  unwarrantably  dismissed  the  pursuer  from 
his  said  employment,  to  the  loss,  injury,  and  damage  of 
the  pursuer  i 

Damages  laid  at  ,f  dOa 


No.  XL 

M'Leod  V.  Wiffhiim  ^  Others,— lltA  February  1840. 

It  bdng  admitted  that  in  the  year  1825  the  defenders 
formed  a  Joint  Stock  Company  for  the  purpose  of  canrying 
on  brewing  in  Leith, 

29 
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Whether  the  pursuer  was  employed  by  the  defendera  as 
their  manager,  and  invested  ^2,000  in  the  stock  of  the 
said  Company,  in  terms  of  the  missiye  dated  28th  Febru- 
ary 1825  !  and  Whether  the  defenders  are  indebted  and 
resting-owing  to  the  pursuer  in  the  said  sum  of  ^2,000, 
or  any  part  thereof,  with  interest  thereon  irom  and  after 
the  llth  day  of  Oetober  1828 ! 

Whether,  on  or  about  the  11th  day  of  October  1828,  the 
defenders,  in  violation  of  the^  agreement  contained  in  the 
said  missive,  did  wrongfully  dismiss  the  pursuer  from  his 
situation  of  manager'^fbresaid,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 


No.  XII. 

M'GeaehiM  v.  WrigUy  4*  Oikm,-^lQth  Jum  1830. 

It  being  admitted  that  in  the  month  of  1829  the 

defender  appointed  the  pursuer  John  M'Geachie,  his  agent 
in  Scotland  for  the  sale  of  cloth, 

Whether,  at  the  time  of  the  said  appointment,  it  was  under- 
stood and  agreed  between  the  said  parties  that  the  siud 
appointment  should  continue  for  the  period  of  three  years  ! 
and  Whether,  on  or  about  the  5th  day  of  May  1829,  the 
defender  wrongfully  put  an  end  to  the  said  appointment, 
to  the  loss,  injury,  and  damage  ef  the  pursuer  I 

Whether,  on  or  about  the  6th  day  of  May  1829,  the  defen- 
der did  wrongfully  insert,  or  cause  to  be  inserted  in  the 
''Edinburgh,  Leith,  Glasgow,  and  North  British  Com- 
mercial and  Literary  Advertiser,^  an  advertisement  con- 
taining the  following  words,  or  words  to  the  following  effect, 
viz : — '*  Notice^The  subscribers  have  withdrawn  their 
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agency  from  Mr  John  M^Geachie.  Neither  he  nor  Mr 
Robert  M^Oeachie  have  a  right  to  make  any  settlements, 
or  receive  any  payments,  or  transact  any  other  business, 
either  onjaccount  of  the  late  firm  of  B.  &  B.  Wrigley  of 
Netherton,  near  Huddersfield,  or  of  B.  Wrigley,  Senior, 
of  the  same  place. — Glasgow,  6th  May  1829. — (Signed) 
Bobert  Wrigley,  Senior.  Bobert  Wrigley,  Senior,  only 
acting]  partner  of  the  late  firm  of  B.  &  B.  Wrigley. 
James  Mitchell,  witness — David  Murray,  witness,^ — ^to 
the  injury  and  damage  of  the  pursuer  John  M'Geachie ! 


No.  XIII. 

B088  v.  £aaier,—Sd  July  1844. 

It  being  admitted  that,  during  the  period  between  the 
11th  day  of  November  1831  and  the  25th  day  of  May  1839, 
the  defender  was  manager  or  overseer  for  the  pursuer  on  the 
pursuer's  farms  in  the  counties  of  Boss  and  Sutherland, 

1.  Whether  the  terms  of  the  defender's  engagement  with 
the  pursuer  were  that  the  defender  should  have  ^50 
of  yearly  wages,  a  dwelling-house  and  garden,  eight 
bolls  of  oatmeal,  and  to  be  furnished  with  coals,  and 
a  couple  of  milch  cows,  five  bolls  of  potatoes,  the  keep 
of  a  horse,  twenty  sheep,  two  pigs,  and  two  dozen  of  fowls ; 
the  horse  to  be  shod  at  the  pursuer's  expence,  and  the 
defender's  travelling  expences  on  the  pursuer's  business  to 
be  paid  by  the  pursuer!  and  Whether  the  defender's 
wages  were  subsequently  raised  to  ^60  per  annum  i 

2.  Whether  the  defender  has  failed  to  account  for  his  in- 
tromissions as  manager  aforesaid,  and  is  indebted  and 
resting-owing  to  the  pursuer  the  sums  specified  in  the 
Schedule  No.  I,  annexed  hereto,  or  any  part  thereof! 
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9.  Whether  the  defender,  dtuing  the  period  of  his  maaage- 
ment  aforeaaid,  and  in  breaeh  of  hk  duty  and  engagement 
to  the  pursuer,  trafficked  on  hia  own  private  aeoount  in 
horaee,  cattle,  and  fheep,  and  employed  the  porsner'^a 
0ervanta  and  others,  at  the  purauer^s  expenoe,  to  attend 
to  the  said  horses,  cattle,  and  sheep,  and  maintained  the 
same,  or  part  thereof  on  the  pursuer'^s  farms,  at  the  pur* 
sner^a  expence,  as  specified  in  Schedule  No.  II  hereto 
anoexed,  to  the  loss,  injury,  and  damage  of  the  pursuer! 

4.  Whether  the  defender,  during  the  period  of  his  manage- 
ment aforesaid,  and  in  breach  of  his  duty  and  his  engage- 
ments to  the  pursuer,  applied  to  his  own  purposes,  irom 
time  to  time,  timber  belonging  to  the  pursuer,  and  em- 
ployed the  pursuer^s  senrants  and  others,  at  the  pursuer'*s 
expence,  to  manufacture  the  same  into  articles  of  house- 
hold fomiture  and  implaBients  of  husbandly,  which  the 
def<^der  appropriated  to  his  own  use,  as  specified  in 
Schedule  No.  Ill  hereto  annexed,  to  the  loss,  injury,  and 
d^tUMge  of  the  pursuer! 


No.  XIV. 
V.  JEnKtiburgh  SUi  Tarn  Co.— 6th  Jfim  1844. 

Whether,  about  the  beginning  of  1839  or  in  the  course  of 
that  year,  the  pursuer  entered  into  the  employn»ent  of 
the  said  Oompany  as  superintendent  or  manager  of  the 
mills  in  the  neighbourhood  of  Edinbuigh  known  by  the 
name  of  the  "  Oastle  Silk  Mills,""  under  an  agreement 
that  he  should  receive  a  salary  of  ^400  per  annum  for 
au  engagement  of  seven  years,  from  the  1st  of  December 
1839 !  and  Whether  under  the  said  agreement,  the  said 
Oompany,  and  the  said  Sir  George  Gairrol,  Knight,  Wil- 
liam Miller  Christy,  Frederick  Huth,  John  Sivewri^t, 


TZi:^ 
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James  Wall,  James  White,  Bichard  Lawrey  Oox,  Isaac 
Laurence,  Charles  Vane  Sivewright,  and  William  Quilter, 
or  any  of  them  as  partners  of  the  said  Company,  are  in- 
debted and  resting-owing  to  the  pursuer  the  sums,  with 
interest,  set  forth  in  the  Schedule  aliased,  or  any  part 
thereof! 


No.  XV. 

ArneU  y.  Bob4rUon,^25th  June  1842. 

It  being  admitted  that  oft  the  8th  February  1826  the  late 
William  Currie  Ameil  was  ordained  Pastot  of  the  United 
Secession  Congregation  at  Portobello,  and  officiated  as  slich 
from  the  said  day  to  the  8th  February  1833,  and  that  the 
pursuer  is  executrix  of  the  said  William  Currie  Ameil, 

Whether,  at  the  time  of  his  said  ordination,  it  was  under- 
stood and  agreed  that  the  said  congregation  should  pay 
to  the  said  William  Currie  Ameil  the  sutn  of  ^180 
as  a  stipend  or  salary,  and  £6  for  sacnunental  charges 
on  each  sacramental  occasion,  or  any  part  of  the  said 
sums  t  and  Whether  the  said  congiiegation  failed  to  per- 
form the  said  understanding  and  agteement?  and  IVhether 
the  defenders,  or  any  of  them,  were  parties  to  or  acceded 
to  the  said  agreement,  and  ar^  conjunctly  and  severally 
indebted  and  resting^owing  to  the  pursuer,  as  executrix  of 
the  said  William  Currie  Ameil,  in  the  sum  of  iPSSO,  6r 
any  part  thereof,  with  interest  thereon,  as  the  arrears  of 
the  stipend,  salary,  and  ohaifges  aforesaid ! 
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No.  XVL 
AUon  ▼.  Orr,—lltk  July  1844. 

1.  Whether,  on  or  about  the  12th  day  of  December,  the 
defender  agreed  to  employ  the  pursuer  as  Sheriff-Clerk- 
Depute  in  the  county  of  Forfar,  for  the  Forfar  District, 
for  two  or  more  years,  or  part  thereof,  from  and  after 
Thursday  the  22d  of  December  foresaid,  on  a  yearly 
salary,  which  was  to  be  ^110  for  the  first  year,  and  £120 
for  the  second  and  subsequent  years !  and  Whether,  on 
or  about  the  16th  day  of  December  foresaid,  in  violation 
of  said  agreement,  the  defender  refused  to  receive  the 
pursuer  into  the  said  employment,  and  failed  to  perform 
the  said  agreement,  to  the  loss,  injury,  and  damage  <^  the 
■aid  pursuer ! 

2.  Whether,  on  or  about  the  16th  day  of  December  1842, 
the  defender  wrote  and  addressed  to  the  pursuer  the  let- 
ter No.  7  of  process,  contained  in  the  Schedule  hereunto 
annexed,  and  sent  the  same  open  and  unsealed  to  Messrs 
Montgomerie  and  Fleming,  writers  in  Glasgow,  for  their 
perusal,  and  to  be  delivered  or  transmitted  to  the  piumier ! 
and  Whetherthesaid  letter  is  of  and  concemingthe  pursuer! 
and  Whether  the  defender  did  therein  falsely  and  calum- 
niously  represent  that  the  pursuer^s  conduct  as  a  clerk 
had,  from  negligence  or  dishonesty,  been  so  grossly  incor- 
rect in  money  matters,  or  that  he  had  otherwise  so  mis- 
conducted himself  as  a  clerk  as  to  shew  unfitness  for  the 
trust  or  situation  intended  to  be  conferred  on  him,  to  the 
loss,  injury,  and  damage  of  the  pursuer ! 

Or, 
Whether,  previous  to  the  date  of  the  said  missive-letter,  the 
pursuer  had  been  extremely  inattentive  as  a  derk !  and 
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Whether  his  conduct  as  to  money  matters  had  been 
grossly  incorrect !  and  Whether  he  was  dismissed  from 
the  employment  of  the  Sheriff-Clerk-Depute  at  Hamilton, 
in  consequence  of  having  been  tried  and  convicted  of  an 
assault! 


iBBDe  in  CoDJomed  Actions  in  which  Oir  \b  held  as  pnrsoer  and  Aiton 
defender,  and  which  Issne  is  to  be  tried  first. 

Whether  the  pursuer  was  induced  to  subscribe  and  deliver 
the  missive-letter  No.  6  of  process,  to  the  defender,  or 
was  induced  to  enter  into  the  alleged  agreement  with  the 
defender  by  false  representations  on  the  part  of  the  said 
defender ! 

No.  XVII. 

Oraham  <$*  Others  v.  Sime^  (Conjoined  AcHonSyJ — 

leth  March  1841. 

1.  Whether  the  writing  No.  18  of  process,  bearing  date 
24th  March  1822,  in  so  far  as  it  bears  that  the  defender 
was  appointed  Session-Clerk  of  North  Berwick  during  life 
and  good  behaviour,  is  not  the  true  and  genuine  Minute 
and  Becord  of  the  transactions  of  the  meeting  of  the  Eark- 
Session  of  North  Berwick  held  there  on  that  day ! 

2.  Whether  the  writing  bearing  date  the  24th  March  1822, 
contained  in  the  book  No.  5  of  process,  is  not  the  true 
and  genuine  Minute  and  Eecord  of  the  transactions  of 
the  said  Kirk-Session  of  North  Berwick,  held  there  on 
that  day! 

Or, 

Whether,  on  or  about  the  24th  day  of  March  1822,  the 
defender  was  appointed  Session-derk  of  the  Parish  of 
North  Berwick  during  his  life  and  good  behaviour?  and 


428  C0KTBACT8  OF  6BBTI0S. 

Whether,  <m  or  about  the  3d  day  of  March  or  the  20th 
day  of  November  1834,  the  pursuers,  or  any  of  them, 
wrongfuUy  dismissed  him  from  his  said  ofBoe,  or  wrong- 
fully prevented  him  fit>m  ^seharging  the  duties  and  draw- 
ing the  emoluments  of  the  same,  to  his  loss^  injury^  and 
damage! 

No.  XVIII. 
Ihuglas  v.  Neitt  4*  (Hher$,^im  Jufy  1842. 

1.  Whether  the  defenders^  or  any  of  them  acting  as  a  Com- 
mittee of  Management  of  the  Edinburgh  Zoological  Gar- 
dens, or  as  Directors  of  the  said  Oardens,  employed  the 
pursuer  in  the  service  of  the  said  Institution  from  on  or 
about  the  1st  day  of  September  1837  to  on  or  about  the 
31st  day  of  December  1840,  or  during  any  part  of  the  said 
period !  and  Whether  the  said  defenders,  or  any  of  them 
acting  as  aforesaid,  agreed  to  make  payment  to  the  pur- 
suer of  the  sum  of  ^400  sterling,  or  any  part  thereof, 
with  interest  thereon,  as  remuneration  for  the  said  service, 
and  are  indebted  and  resting-owing  to  the  pursuer  in  the 
said  sum,  or  any  part  thereof,  with  interest  thereon  ? 

2.  Whether  the  defenders,  or  any  of  them  acting  as  afor^ 
said,  employed  the  pursuer  in  the  service  of  the  said  In- 
stitution from  on  or  about  the  1st  day  of  Sept^nber  1837 
to  on  or  about  the  31st  day  of  December  1840,  or  during 
any  part  of  the  said  period !  and  Whether  the  said  de- 
fenders, or  any  of  them  acting  as  aforesaid,  are  indebted 
and  resting-owing  to  the  pursuer  in  the  sum  of  <j?600 
sterling,  or  any  part  thereof,  with  interest  thereon,  as 
remuneration  for  the  said  services ! 

Or, 
Whether  it  was  understood  and  agreed  between  the  pursuer 
and  defenders  that  the  defender  should  pay,  and  the  pur- 
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Buer  accept  in  remnneration  of  his  said  services  prior  to 
the  Slst  December  1840,  the  said  sum  of  <£400,  payable 
in  the  terms  and  on  the  conditions  specified  in  two  Minutes, 
the  one  of  a  meeting  of  the  said  Directors,  dated  18th 
March  1841,  No.  46  of  process,  and  the  other  of  a  general 
meeting  of  Donors  and  Subscribers  to  the  said  Institution, 
dated  22d  March  1841,  No.  35  of  process ! 

No.  XIX, 

Ounn  y.  GoodaOs^—lSih  June  1835. 

It  being  admitted,  that  by  indenture  No.  3  of  process, 
dated  13th  June  1831,  William  Gh>odall,  son  of  the  de- 
fender, was  bound  apprentice  to  the  pursuer  for  the  period 
of  five  years,  from  and  after  the  1st  day  of  March  1831, 
and  that  the  said  defender,  under  the  said  indenture, 
entered  into  the  service  of  the  pursuer,  and  that  the 
defender,  Adam  Gk)odall,  was  cautioner  for  the  said  William 
Goodall, 

Whether,  on  or  about  the  6th  day  of  May  1833,  in  viola- 
tion of  the  said  indenture,  the  said  William  Gk)odalI 
vnrongfully  deserted  his  said  service,  to  the  loss,  injury, 
and  damage  of  the  pursuer!  and  Whether  the  said 
William  Gknidall  and  the  said  Adam  Goodall  are  liable, 
conjunctly  and  severally,  in  reparation  of  the  said  loss, 
injury,  and  damage ! 

Whether  the  defender  Adam  Gk)odall,  as  cautioner  afore- 
said  under  the  said  indenture,  is  indebted  and  resting- 
owing  to  the  pursuer  in  the  sum  of  jP20,  or  any  part 
thereof,  as  the  penalty  under  the  said  indenture ! 

Or, 

Whether,  between  the  4th  day  of  February  and  the  6tb 
day  of  May  1833,  the  pursuer  agreed  to  pass  from  the 
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said  indeniiire,  and  to  allow  the  said  William  Ooodall  to 
leave  hia  service  t 

Sums  claimed, — 

Penalty  in  Indenture,        £20, 
Damages,  200. 

No.  XX. 
Drmmmand  v.  7%omM>ii,— 17^  March  1843. 

It  being  admitted  that  the  parties  entered  into  the  in- 
denture dated  31st  December  1839,  No.  6  of  process, 

1.  Whether,  on  or  about  the  4th  day  of  September  1842, 
the  defender  in  violation  of  the  foresaid  indenture  did 
dismiss  the  pursuer  from  his  service,  to  the  loss,  injury, 
and  damage  of  the  pursuer ! 

2.  Whether,  on  or  about  the  4th  day  of  September  1842, 
the  defender  did  violently  and  iUegally  assault  and  strike 
the  pursuer,  to  the  injury  and  damage  of  the  said  pur- 
suer! 

No.  XXI. 

Lumsdaim  v.  HamUtmi  4*  MtdUr's  Trustee^ — 

2Iih  Ftibruary  1844. 

It  being  admitted  that  on  the  9th  day  of  August  and 
28th  day  of  September  1839,  the  pursuer  and  Messrs 
Hamilton  and  Muller,  of  which  firm  the  defender  David 
Hamilton  and  the  late  John  Martin  MuUer  were  then  the 
individual  partners,  entered  into  the  deed  of  indenture 
libelled, 

Whether  the  said  Hamilton  and  Muller,  and  the  said  David 
Hamilton  or  the  stud  John  Martin  Muller,  or  either  of 
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them,  wrongfully  failed  or  neglected  to  instruct  the  pur- 
suer in  voicing  organ  pipes  and  in  making  metal  pipes  for 
oigans,  and  in  tuning  organs,  or  in  any  of  these  particu- 
lars, in  breach  of  the  foresaid  indenture,  to  the  loss,  in- 
jury, and  damage  of  the  pursuer! 


No.  XXII. 

Stewart  v.  CnVA^em,— ll^A  February  1848. 

It  being  admitted  that  the  pursuer,  with  advice  and  con- 
sent of  John  Stewart  his  father,  as  taking  burden  on  him 
for  his  said  son,  on  or  about  the  18th  day  of  March  1844 
entered  into  the  service  of  the  defender  under  the  indenture 
No.      of  process, 

Whether,  on  or  about  the  31st  day  of  August  1844,  the 
defender  in  violation  of  the  said  indenture,  did  wrong- 
fully dismiss  the  pursuer  from  his  service,  to  the  loss, 
injury,  and  damage  of  the  pursuer ! 

Or, 

Whether  the  pursuer  did  violate  or  fail  to  fulfil  the  condi- 
tions and  stipulations  of  the  said  indenture,  to  the  loss, 
injury,  and  damage  of  the  defender  \  and  Whether,  on  or 
about  the  Slst  day  of  August  1844,  the  pursuer  was  for 
good  and  sufficient  cause  dismissed  by  the  defender ! 


No.  XXIII. 

Butherfoard  v.  Boakj — 23d  January  1836. 

Whether  one  Charles  Bryan  was  engaged  by  the  pursuer 
for  a  year,  from  5th  April  1834  until  the  5th  April  1835, 
to  assist  the  pursuer  in  his  trade  of  a  leather  japanner  i 
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and  Wliether,  on  or  about  the  month  of  May  1834»  the 
defender,  being  in  the  knowledge  of  the  said  engagement, 
by  himwelf,  ar  another,  or  others,  wrongfully  seduoed  the 
•aid  Gharies  Biyan  from  hia  said  aervice,  and  caused  him 
to  desert  the  same,  whereby  the  pursuer  was  deprived  of 
the  serrioes  of  the  said  Charles  Bryan  from  the  26th  day 
of  May  1834  until  the  11th  day  of  September  1834,  or 
during  any  part  of  the  said  period,  to  the  loss,  injury, 
and  damage  of  the  pursuer ! 

No.  XXIV. 
Puiiicam  y.  Bwyess^ — 2dih  January  1847. 

It  being  admitted  that  the  defender  carries  on  business 
as  a  brass  and  bell  founder  in  Portugal  Street,  Gorbals  of 
Glasgow,  and  that  he  has  a  steam-engine  and  engine-house 
in  the  said  foundiy,  and  that  the  pursuer,  the  said  Charles 
Macdonald  Lockhart  Duncan  was,  in  the  month  of  October 
1844,  employed  in  the  service  of  the  defender. 

Whether,  in  consequence  of  the  fault,  negligence,  or  care- 
lessness of  the  defender,  the  pursuer,  while  employed  in 
the  defender'*s  service  in  the  said  engine-house,  was,  on  or 
about  the  8th  day  of  October  1844,  seriously  injured  in 
his  person  by  the  fly-wheel  or  other  part  of  the  said 
engine,  to  the  loss  and  damage  of  the  said  pursuer? 


No.  XXV. 

Nicol  V.  DaMon8,^24th  Jtms  1848. 

It  being  admitted  that  the  defenders  are  distillers  at  Lin- 
lithgow, and  that  they  have  a  malt-mill  attadied  to,  and 
forming  part  of  their  distillery,  and  that  the  pnftuer  was,  in 
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the  month  of  August  1845,  employed  in  the  said  malt-mill, 
in  the  senrice  of  the  defenders, 

Whether  in  consequence  of  the  fault  or  negligence  of  the 
defenders,  or  those  employed  by  them,  and  for  whom  they 
are  responsible,  in  the  construction  and  maintenance  of 
the  machinery  of  the  said  mill  or  part  thereof,  the  pur- 
suer, while  employed  in  the  defenders  service  in  the  said 
malt-mill,  was  on  or  about  the  28th  day  of  August  1845, 
grievously  injured  in  his  person,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 


PART  XVI. 


EMPLOYMENT, 

nroLUDiva 

HIRIHO  OF  LABOUR — CONTRACTS  FOR  THE  EZECUTIOH  OF  WORKS 
— COUITTBR-ISSUBS  FOR  DEFEBDER — PROFESSIOBAL  BBSPOH- 
SIBILITT — LIABILITT  OF  MESSENGERS  AND  OTHERS — HIRIKa 
OF  THINGS — HIRING  OF  CARE  AND  CUSTODY. 

Under  this  Part  are  included  such  branches  of  the  Con- 
tract of  Hiring  as  have  not  been  treated  of  under  the  heads 
of  Lease,  Carriage,  and  Service, — Parts  VIII,  X,  and  XV. 

Hiring  of  labaur, — An  action  for  recompence  will  arise 
from  the  fact  of  employment ;  and  in  the  absence  of  special 
agreement  the  remuneration  will  be  judged  of  by  the  prac- 
tice of  trade,  or  equitable  views  of  what  is  right  and  fair, 
affording  matter  for  evidence  to  the  Jury,  Smails  v.  Patti, 
March  17,  1847.  From  this  action  arises  the  simple  Issue 
of  resting-owing  the  amount  of  the  account  rendered,  or 
remuneration  demanded.  There  is  no  variety  in  the  case 
of  common  or  skilled  labour.  It  was  held  in  Laidlaw  v. 
Smyth^  June  2,  1842,  an  action  for  payment  of  business  ac- 
counts, where  there  were  contradictory  averments  supported 
on  both  sides  by  documentary  evidence  alone,  that  it  was 
nevertheless  a  proper  Jury  case,  and  an  Issue  ought  to 
have  been  framed.  Under  such  Issues  as  Examples  No. 
I  to  XIII,  the  defence  going  to  proof  may  be  denial  of 
the  employment ;   or  allegation  that  the   work  was  not 
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done  aa  charged,  or  done  in  an  unbusiness-Iike  manner, 
so  as  to  damage  the  employer ;  Bell  Pr.  §  159 ;  Lochhari  v. 
Wightc^  9  Sh.  134,  where  a  law  agent  was  refused  expenses 
incurred  through  his  own  misconducting  a  case  ;  or  denial 
of  the  fairness  of  the  charge  made,  as  in  Laing  v.  Johmtcn^ 
M'F.  J.  B,  263 ;  where  the  question  for  the  Jury  was  the 
remuneration  a  horse-dealer  was  entitled  to  for  valuing  a 
number  of  horses. 

The  question  may  be,  whether  the  defender  adopted  the 
employment  of  the  pursuer,  as  in  Examples  Nos.  IX  and 
XIY ;  and  it  may  sometimes  be  a  Jury  question  whether 
employment  involves  liability,  as  in  Kerr  v.  MarshaUy  1 
Murr.  59,  where  the  Uability  of  a  writer  in  Greenock,  for 
the  business-account  of  an  agent  in  Glasgow,  employed  by 
him  in  his  dient^s  business,  was  determined  by  evidence  of 
the  usage  of  the  profession  in  Glasgow  and  Greenock.  In 
this  case  the  burden  lay  <m  the  defender  to  establish  the 
practice  favourable  to  him,  by  taking  an  Issue. 

When  the  materials  as  well  as  the  work  are  furnished,  the 
contract  partakes  of  the  nature  of  sale.  Bell  Pr.  §  147 ; 
and  the  disbursements  of  a  law  agent  are  of  the  nature  of 
mandate  or  loan ;  but  the  form  of  Issue  is  not  affected. 
The  workman  must  restore  the  subject  on  which  his  work  is 
expended  ;  and  is  liable  in  damages  if  he  substitute  an  in- 
ferior material,  as  a  miller  receiving  wheat  to  grind  into 
flour.    See  Example  No.  XV. 

Cantrtiets/or  the  execution  ofWwke. — As  such  contracts  are 
usually  engrossed  in  writing,  there  is  no  room  for  a  general 
Issue,  but  special  Issues  will  be  framed,  depending  in  each 
case  on  the  terms  of  the  agreement.  The  Iiord  Chief-Com- 
missioner remarks,— p.  95-6— "  In  adjusting  an  Issue  m  such 
a  case,  any  expression  in  the  Issue  implying  that  a  written 
contract  is  to  be  controlled  by  evidence  of  extrinsic  matter 
must  be  avoided.""  For  this  reason,  he  states,  that  in  the  case 
of  InffUs  V.  Ouninghamf  4  Murr.  73,  the  expressions  '^whether. 
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at  the  time  of  entering  Into  the  said  oontraet,  it  was  nnder- 
eiood  and  agreed,^  were  altered  to  ^  whether  the  defender 
was  bound  and  obliged.^  He  adds  that  the  Issue  completely 
answered  the  object,  and  maybe  considered  a  good  precedent 
in  similar  cases.  His  charge  to  the  Jury — 4  Murr.  80-1 — 
may  be  referred  to  on  this  subject.  In  that  case  there  was 
an  ayerment  of  a  usage  which  took  efiRect  in  the  absence  of 
express  stipulation  to  the  contrary;  but  in  BcherUtm  t. 
BynduMn^  12  Sh,  544^  where  the  Lord  Ordinary  allowed  an 
Issue,  *^  whether  it  was  at  sudi  a  date  understood  and 
agreed,  &c.^  putting  in  the  Issue  the  interpretation  the  pur- 
aaer  gave  to  a  written  contract ;  the  Second  Division  recalled 
the  remit  to  the  Jury-Gourt,  the  Lord  Justice  Clerk  observ- 
iag  that  it  was  quite  out  of  the  questiott  to  allow  an  Issue 
aa  to  the  meaning  of  a  written  document.  Where  a  con- 
tract entered  into  by  road-trustees  stipulated  that  no  addi- 
tional work  should  be  done  without  a  written  order,  and  no 
such  order  was  produced,  the  claim  was  not  allowed  io  go 
to  proof  although  the  knowledge  and  acquiescmice  of  the 
d^tdnders  were  averred,  JSroiMi  v.  BMo^  ^e.  10  Sh.  666. 

CawUer-IsiUM/ar  De/mder. — When  the  pursuer's  Issue  is 
one  of  resting-owing,  the  defender  may  take  an  Issue  on  the 
insufficiency  of  the  work,  or  any  breach  of  contract  by  the 
workman.  But  this  does  not  seem  to  be  necessary,  as  in 
Smaib  v.  PMs^  March  17, 1847,  the  case  went  to  the  Jmy 
on  a  general  Issue  of  resting-owing  for  work  done,  where  the 
defence  of  the  emi^yer  waa  a  written  contract  to  do  the 
work  for  a  fixed  sum ;  and  the  case  of  the  pursuers  was,  that 
the  e<mtraot  was  superseded  by  unexpected  difficulties  in. 
working.  The  Jury  found  for  the  pursuers,  and  gave  fuem- 
turn  meruit.  In  a  case  where  the  price  haa  been  paid,  and 
repetition  is  sought,  the  Issue  muat  be  taken  by  the 
employer  as  pursuer.  In  No.  XXI  it  is  founded  on  insuffi- 
ciency of  the  work  d<me.  In  the  case  of  Macdamdd  v. 
Mackie  ^  Co.  8  Sh.  686,  reversed  an  Appeal,  5  W.  &  Sh. 
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'462,  an  action  was  brought  for  repetition  of  0am8  paid  to 
^ooonnt  of  the  price  of  pipea  laid  according  to  agreement, 
and  for  damages  in  respect  of  their  insufficiency.  The  facts 
w^re  fully  stated  in  the  Summons  and  Condescendence,  and 
met  by  the  defenders  in  their  Answers ;  notwithstanding 
which,  the  Oourt  looking  at  aU  the  averments  and  admifih 
sions  on  both  sides,  particularly  of  partial  payments  made 
to  account,  and  of  another  tradesman  having  been  employed 
to  lift  and  relay  the  pipes,  held  that  there  was  nothing 
which  could  be  made  the  subject  of  Issue,  and  assoilzied  the 
defenders.  The  Lord  Ghancellor  holding  that  the  Court 
were  in  error  in  entering  on  the  question  of  relevancy  at  so 
late  a  stage  of  the  case,  and  that  the  disputed  averments 
were  peculiarly  fitted  for  trial  before  a  Jury,  reversed  the 
Intertoeutors,  and  remitted  for  the  purpose  of  an  Issue  being 
prepared  to^try  the  ease  in  proper  form.  Severe  strictures 
were  made  on  the  mode  in  which  the  case  had  been  dealt 
with  thioughout,  and  it  was  observed  that  the  advantage  of 
Jury  triat  would  be  lost  if  instead  of  a  short  Answer  by  the 
defender  denying  the  pursoer^s  averments,  and  leadmg  to 
an  Issue  for  the  Jury,  the  parties  w^e  to  be  allowed  to 
aver  on  Record  every  one  particular  fact  and  circumstance 
which  ought  to  have  been  the  evidence  to  support  the  aver* 
ments<  Ultimately  the  Issue  No.  XVIII  of  the  Examples 
was  prepared  for  trial. 

When  the  action  is  by  the  employer  for  damages  for  sobh 
execution  of  the  contract^  or  for  deviation  from  the  agreed  otf 
fdans,  the  defender  may  takean  Issue,  as  in  Nos.  XV I,  XIX, 
and  XX,  on  any  cause  of  justification,  or  on  the  acquiescence 
of  the  employer  in  the  deviation,  or  that  it  was  directed  by 
luoL  It  would  however  appear  that  such  an  Issue  is  seldom 
necessary.  In  Gordim  v.  MiUer^  M'F.  J,  B,  174,  where  the 
Issue  was  that  of  damages  for  failing  to  superintend  the  exe» 
eution  of  work,  and  wrongfully  directing  or  permitting  devi' 
ations  from  the  specification,  it  would  seem  that  no  objection 
occurred  toproving,in  defence,  tibat  the  deviations  were  made 
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with  the  aoqniesoenoe  of  the  pursuer  or  those  acting  under 
him;  but  the  presiding  Judge  would  not  allow,  under  the  Issue, 
proof  that  the  work  as  done  was  as  good  as  it  would  have 
been  if  done  aocording  to  the  specification,  and  a  Bill  of 
Exceptions  on  the  ground  that  this  evidence  being  to  dis- 
prove ^*  loss,  injury,  and  damage,*"  ought  to  have  admitted, 
was  refused  by  the  Second  Division,  May  28, 1839.  The 
Lord  Chief-Commissioner  remarks,  p.  dZ-Sy  **  that  in  a  mere 
simple  case  of  non-performance,  the  Issue  will  always  be  a 
simple  g^ieral  Issue ;  and  even  where  the  action  is  on  insuf- 
ficient p^ormance  of  the  work,  which  leads  to  more  com- 
plication in  the  trial,  the  Issue  will  either  be  the  general 
Issue,  or  a  general  question  upon  the  point  of  the  cause/* 
The  Example  No.  XIX  illustrates  the  nature  of  the  Issue 
sometimes  necessary  under  specific  contracts  for  perform- 
ance of  work,  combined  with  other  stipulations. 

Pro/nrional  BeepavutUUtyj'^ln  the  case  of  skilled  labour, 
loss  may  arise  very  much  disproportioned  to  the  remunera- 
tion for  the  work,  if  rightiy  performed.  The  professional 
person  is  bound  to  give  skill  and  careful  attention ;  and  loss 
arising  Irom  the  want  of  these,  must  be  made  up  to  the 
employer.  The  most  frequent  case  is  that  of  law-agents 
taking  defective  securities,  or  misconducting  legal  proceed- 
ings. For  the  legal  rules  on  the  subject,  reference  may  be 
made  to  tiie  cases  collected  in  Bell  Illustr.  I.  p.  125-131, 
and  III,  p.  106-7,  and  in  Sh.  Dig.  voce  Reparation,  p.  1177* 
81.  It  will  be  sufficient  here  to  cite  the  case  of  LandeO  y« 
PiffOM,  May  27, 1842,  reversed  on  Appeal,  March  10, 1845, 
as  bearing  on  the  structure  of  the  Issue.  The  client  had 
been  found  liable  in  damages  to  a  person  whom  he  had  im- 
prisoned on  a  border  warrant,  which  his  agent  had  applied 
for  as  his  professional  adviser.  The  warrant  was  held  to 
be  illegal,  although  it  had  been  long  in  use ;  and  the  dient 
sought  reparation  from  his  agent,  stating  as  his  ground  of 
action  the  employment  of  the  defender,  his  taking  out  an 
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illegal  and  irregnlar  warrant,  and  the  damage  sustained. 
Lord  Gockbum  held  that  the  Smnmons  oontained  no  rele- 
vant ground  of  aetion,  as  it  set  forth  ^*  neither  negligence 
nor  ignorance,  nor  any  other  ground  for  making  a  law-agent 
responsible  to  his  employer  for  a  legal  error,*" — since  the  fact 
of  the  warrant  being  **'  illegal  and  irregular^  was  quite  consis- 
tent with  the  defender  having  had  thebest  possible  reas<Hi  for 
believing  it  to  be  regular  and  lawful,  and  so  with  the  due 
skill  and  care  which  alone  he  was  bound  to  afford  to  his 
employer.  The  Second  Division  took  a  different  view,  and 
remitted  to  proceed  ;  when  an  Issue  was  prepared  by  the 
pursuer  the  material  question  in  which  was  ^^  Whether  the 
defender  advised  the  pursuer  to  apply  for  the  said  warrant, 
and  represented  the  same  to  be  legal  and  proper.^  See  4 
BelFs  Appeal,  p.  52-4.  On  this  being  reported  to  the  Inner- 
House,  they  granted  leave  to  appeal,  4  D.  Bell,  1543,  July 
20, 1842,  and  the  House  of  Lords  reversed  the  previous  In- 
terlocutor, holding  the  Lord  Ordinary  to  have  been  right, 
and  **  the  reasoning  in  his  Note  perfectly  satisfactory  •*"  It 
was  laid  down  by  the  Lord  Chancellor  that  ^^  the  Summons 
must  state  either  a  case  of  want  of  reasonable  skill  or  a  case 
of  gross  negligence,  or  a  case  of  breach  of  duty  ;^  and  Lord 
Gampbell  observed  that  it  would  be  impossible  to  frame  an 
Issue,  as  the  best  Issue  had  been  framed  which  the  case 
admitted  of,  and  yet  it  averred  a  finding  in  favour  of  the 
pursuer,  which  would  not  have  been  found  by  the  special 
finding  of  the  Jury,  because,  although  the  warrant  might 
have  been  wrong,  the  defender  still  might  have  acted  with 
the  greatest  care. 

The  form  of  Issue  in  the  case  of  SnUiA  v.  Kmnpy  4  Murr. 
400,  which  runs — ^^  Whether  the  agent  undertook  to  do  so 
and  so,  and  failed  to  perform  his  undertaking,  to  the  loss,  &c.^ 
4s  erroneous,  and  the  correct  form  must  now  be,  ^^  Whether 
the  agent  was  employed,  and  failed  through  negligence,  fault, 
or  want  of  skill.^  Although  not  responsible  for  a  mistake  in 
point  of  law,  it  was  held  in  Bouxmd  v.  St&vemony  5  Sh.  903, 
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4  W.  and  Sh.  l??*  that  an  agent  ''  departing  withrat  suffl- 
eient  reason  from  the  ordinary  and  beaten  coarse^'"  and  00 
raiaing  a  nice  point  of  law,  is  liable  as  for  negligence.  For 
ezamplea  of  laBuea  which  have  gone  to  trial  in  ihis  class  of 
eases,  see  Brawn  i.  Wmnysi,  7.  Sh.  626,  and  St&wmri  v.  Mil^ 
kr,  December  12, 1840.  The  Issue  in  Campbeli  v.  Camp- 
heU  4"  Cla9o%y  Example  No.  XXIII,  does  not  appear  ultH 
mately  to  have  gone  to  a  Jury ;  but  important  questions 
arose  on  the  legal  principles  affecting  the  amount  of  reparar 
tion  due,  reported  December  20, 1838,  and  June  16»  1840. 
The  agent  of  a  borrower  is  liable  in  damages  to  the  lender 
of  money,  if  he  has  misrepresented  the  nature  of  the  seen* 
rity — ^the  agent  of  the  lender  being  separately  liable  to  his 
employer  for  his  neglect.  Brawn  v.  CuAilly  4  Murr.  474, 
where  the  Issue  is  one  of  *'*'  wrongful  misrepresentation.'" 


Liability  of  Menengers  and  Othen.-^^^  messenger  holds 
himself  out  to  perform  a  particular  ministerial  duty,  and  he 
is  bound  to  perform  it  accurately ;  and  fiulure  to  do  so, 
grounds  an  action  against  him  and  his  cauticmers  tot  the 
whole  loss,  Glen  v.  Blacky  November  19,  1841 ;  Clason  y. 
Black,  February  15,  1842.  In  the  Example  No.  XXIX, 
the  Issue  puts  the  employment  to  perform  a  step  of  difi* 
gence  and  wrongful  failure  to  perform  it,  as  necessarily  lead- 
ing to  an  award  of  damages.  A  farrier  is,  en  thesame  prin* 
ciple,  liable  for  the  value  of  an  animal  pm^hing  through  his 
grossly  unskilful  treatment,  Pedi&y  Hume,  304.  It  is  not 
A  ground  for  damages  against  a  skilled  labourer,  or  for 
resisting  payment  of  his  account,  that  express  directions 
were  given  him,  if  his  treatment  was  substantially  right,  and 
the  deviations  within  the  fair  limits  of  professional  discretion ; 
Lainff  Elch.  Mandate,  4,  Burnet,  Morr.  8491.  But  beyond 
these  limits,  special  directions  must  be  followed ;  and  as  a 
necessary  consequence,  proof  that  such  were  given  and  fol- 
lowed, would  furnish  a  good  defence  to  an  acticm  of  damages; 
but  such  defence  would  probably  require  a  Counter-Issue. 
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Hiring  ^/Thmgn^-^Tiie  action  may  be  one  of  iresting-oWing 
the  stipulated  hire,  which  may  be  met  by  a  defence  of  the 
insufficiency  of  the  subject.  This  defence  could  go  to  p^of 
tinder  the  pursuer^s  Issue,  although  there  may  be  peculiari- 
ties making  a  Counter-issue  desirable,  as  in  Flowers  V.  Gmy- 
doUy  December  18, 1847,  a  question  regarding  the  rent  of 
furnished  lodgings.  On  the  other  hand,  if  the  subject  of 
hire  has  perished  or  suffered  injury,  an  action  lies  against 
the  person  hiring  it ;  the  case  most  frequently  occurring 
being  that  of  a  horse  injured  by  reckless  treatment,  or  be- 
yond the  stipulated  journey  ;  and  when  the  injuries  appear 
eof/acie  to  be  owing  to  ill-treatment,  the  burden  lies  on  the 
user  to  shew  they  were  accidental.  See  Robertson^  June  23, 
1809,  F.  C.—Wihan  v.  jSTorm,  March  10, 1810,  and  cases 
in  Hume's  Coll.  296-9. 

Hiring  of  Care  and  Cwiodj/. — If  any  property  entrusted 
to  the  care  of  a  person  holding  himself  out  and  receiving 
hire  as  custodier,  suffers  damage  by  defect  of  care,  he  must 
make  up  the  loss.  In  Hagari  v.  IngUe^  10  Sh.  506,  a  horse 
placed  with  a  livery  stabler  had  been  hunted  by  him  when 
not  in  condition,  and  died.  Under  the  Issue  (Example 
No.  XXX),  the  defence  went  to  proof,  not  only  that  the 
horse  suffered  no  improper  treatment,  but  that  it  had  been 
hunted  with  the  knowledge  and  approbation  of  the  owner. 
An  action  would  lie  for  the  hire,  and  for  any  expense  laid 
out  on  the  subject  of  the  contract ;  leading  to  a  simple 
Issue  of  resting-owing. 

EXAMPLES. 

No.  I.  ., 

Ramsay  v.  Scott, — 3rf  Fehruattf  1855. 

Whether,  during  the  summer  of  1832,  the  pursuer  paidted 
all  or  any  part  of  the  house,  No.  10,  Damaway  Street, 
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Edinburgh,  on  the  employment  of  the  defender!  and 
Whether  the  defender  is  indebted  and  resting-owing  to 
the  pursuer  in  the  sum  of  JPIOI :  0 :  4^,  or  any  part 
thereof,  with  interest  thereon,  being  the  amount  of  the 
aooount  No.  3  of  prooess ! 


No.  II. 

M'Nab  V.  Tayhr,—l8i  Jmfy  1836. 

Whether,  Irom  the  17th  day  of  April  1823  to  the  23d  day 
of  August  1833,  or  during  any  part  of  the  said  period, 
the  pursuer  attended  the  defender  and  his  family,  or  any 
of  them,  as  physician  or  surgeon,  and  furnished  medicines 
as  stated  in  the  account  No.  4  of  process !  and  Whether 
the  defender  is  indebted  and  resting^owing  to  the  pursuer 
in  the  sum  of  JP96 :  18 :  8,  or  any  part  thereof,  on  ao- 
oount of  the  said  medical  attendance  and  medicines. 


No.  III. 

Smith  V.  Boss,  ^c.—lM  June  1837. 

Whether  the  pursuer  furnished  all  or  any  of  the  articles, 
and  gave  all  or  any  of  the  medical  attendance  chained 
for  in  the  account  No.  5  of  process,  on  the  employment  of 
the  defenders  or  any  of  them,  by  themselves  or  another, 
or  others  acting  under  their  authority  as  a  board  of 
health,  or  as  a  voluntary  association  for  the  prevention 
or  cure  of  cholera  i  or  Whether  the  defenders,  acting  as 
aforesaid,  homologated  the  said  employment,  or  part 
thereof!  and  Whether  the  defenders  or  any  of  them  are 
indebted  and  resting^owing  to  the  pursuer  in  the  sum  of 
£62 :  8:5,  or  any  part  thereof,  with  interest  thereon, 
as  the  amount  of  said  account? 
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No,  IV. 

FaWks  Y.  M'Ghmny—lM  June  1835. 

It  being  admitted  that  the  pursuer  ia  one  of  the  nearest 
of  kin  of  the  late  John  Fairley,  and  aoting  for  the  other 
nearest  of  kin  of  the  said  John  Fairley, 

Whether,  in  the  course  of  the  year  1818,  the  defender  em- 
ployed the  said  John  Fairley  as  an  accountant,  upon  his 
own  account,  to  prepare  and  make  out  the  state  of  ac- 
counts No.  10  of  process !  and  Whether  the  said  John 
Fairley  acting  as  aforesaid,  prepared  or  made  out  the 
said  state  t  and  Whether  the  defender  is  indebted  and 
resting-owing  to  the  pursuer  in  the  sum  of  £71 :  10s.  or 
any  part  thereof,  with  interest  thereon,  on  account  of  the 
business! 


No.V. 

Oraham  v.  Donakban's  TrtuUes^ — ^AJum  1841. 

Whether  the  defenders  employed  the  pursuer  to  make  or 
construct  a  model  of  an  hospital  after  plans  and  drawings 
prepared  by  the  pursuer!  and  Whether  the  defenders 
are  indebted  and  resting-owing  to  the  pursuer  in  the  sum 
of  J&624 :  15s,  or  any  part  thereof,  with  interest  thereon, 
as  the  price  of  the  model  made  or  constructed  as  afore- 
said! 


4AA  EMPLOYMBMT. 


No.  VI. 

McGregor  y.  Watson,— Sih  Jwne  1843. 

It  being  admitted  that  during  the  jean  from  1827  till 
1838  inclusive,  the  defender  was  engaged  in  proceedings  to 
establish  his  right  of  succession  as  heir-at-law  and  next  of 
kin  of  the  deceased  Alexander  Watson,  town-clerk  of  Port- 
Glasgow, 

Whether  the  pursuer  made  the  disbursements,  incurred  the 
expense,  and  performed  the  services  in  relation  to  the 
said  proceedings  set  forth  in  the  account  No.  48  of  pro- 
cess or  any  part  thereof!  and  Whether  the  defender  is 
indebted  and  resting-owing  to  the  pursuer  in  <£S00  ster- 
ling, or  any  part  of  that  sum,  in  respect  thereof ! 


No.  VII. 
LaidUm  y.  T.  <Sr  J.  Blaciwood,—7th  Jwm  1844. 

Whether  the  defenders  or  any  of  them,  as  creditors  of  Wil- 
liam Ewing,  sometime  of  Pilrig  Street,  Edinburgh,  em- 
ployed the  pursuer  to  do  the  business,  and  make  the 
advances  contained  in  the  accounts  No.  4, 5, 6, 7, 8, 9  &  10 
of  process  or  any  of  them,  or  approved  and  sanctioned  an 
employment  to  this  effect  by  Andrew  Bell,  as  trustee  un- 
der the  disposition  No.  of  process,  executed  by  the 
said  William  Ewing?  and  Whether  in  respect  thereof 
the  defenders  or  any  of  them,  are  addebted  and  resting- 
owing  to  the  pursuer  the  sum  of  ^177 :  9 :  2^  steriing, 
or  any  part  thereof,  with  interest  thereon,  as  libelled  ! 


r 


XHPLOYMBNT.  445 


No.  VIII, 
J7imt^  V.  Orr,— 8^A  /tfi^  1845. 

It  being  admitted  that  in  the  month  of  August  1842,  the 
interim  management  of  the  sequestrated  estates  of  Peter 
Borne  &  Go.  engine-makers  and  founders  in  Dundee,  and 
Thomas  Adamson  &  Co.  shipbuilders  there,  devolyed  on  the 
defender  as  sheriff-clerk  of  the  county  of  Forfar,  under  the 
provisions  of  the  Bankrupt  Act  2d  &  dd  Vict,  c  41, 

1.  Whether  the  pursuer,  under  the  employment  of  the  de- 
fender, made  the  disbursements,  incurred  the  expenses, 
and  performed  the  business  in  relation  to  the  said  seques- 
trated estates  as  set  forth  in  the  account  No.  8  of  process, 
or  any  part  thereof!  and  Whether  the  defender  is  in- 
debted and  resting-owing  to  the  pursuer  in  the  sum  of 
^105 :  8 :  10,  or  any  part  of  that  sum  in  respeet  thereof! 

2.  Whether  the  said  defender  homologated  the  actings  and 
proceedings  of  the  pursuer  in  relation  to  the  said  account 
and  business !  and  Whether  the  defender  is  indebted  and 
resting-owing  to  the  pursuer  in  the  said  sum  of  ^f  165, 
8 :  10,  or  any  part  of  that  sum  in  respect  thereof! 


No.  IX. 

Cl^M  V.  Earl  ofKinfml,Sik  Mairch  1832. 

Whether  the  defender  employed  the  pursuer  to  perform  all 
or  any  part  of  the  business  charged  -for  in  the  account 
No.  8  of  process,  and  the  accounts  therein  included,  com- 
mencing 2d  January  1819  and  ending  22d  April  1824,  or 
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pronuaed,  agreed,  and  undertook  to  pay  for  the  same ! 
and  Whether  the  defender  is  indebted  and  reating-owing 
to  the  punmer  in  the  aom  of  JP270 :  8 :  4i  or  any  part 
thereof,  on  aoooont  of  the  said  business ! 


No,  X. 

Wattam  y.  2>i»bom  4^.-10^  JtUy  1832. 

It  bdng  found  by  an  Interlocutor  of  Lord  Gorehouse, 
dated  11th  March  1831,  ''  That  all  the  members  of  the 
committee  of  management  of  the  Portobello  United  Asso- 
ciate Secession  Oongregation,  from  the  period  when  the 
pursuer  was  employed  to  fit  up  the  temporary  meeting- 
house,^ &c. 

Whether,  in  the  years  1824  and  1825,  the  pursuer  was  em- 
ployed to  erect,  and  did  erect  a  chapel  at  Portobello,  in 
the  county  of  Edinburgh,  for  the  United  Associate  Seces- 
sion Congregation,  at  the  price  of  ^1,733,  to  be  paid 
by  instalments !  and  Whether  the  defenders  or  any  of 
them,  are  indebted  and  resting-owing  to  the  pursuer  in 
the  sum  of  £388  as  the  balance  of  the  expense  of  erect- 
ing the  said  chapel,  and  of  the  sum  of  ^46 :  6 :  4^  for 
extra  work,  or  of  any  part  of  the  said  sums,  with  interest 
on  the  said  sum  or  sums  I 

Wheiher9  in  the  year  1824,  the  pursuer  was  employed  to 
fit  up,  and  did  fit  up  a  temporary  place  of  wiurship  for  the 
oongregation  aforesaid !  and  Whether  the  defenders  or 
any  of  them,  are  indebted  and  resting-owing  to  the  pur- 
suer in  the  sum  of  ^11 :  3 :  4  or  any  part  thereof,  with 
interest  thereon,  as  the  expense  of  fitting  up  the  sad 
place! 
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No.  XI. 

Baify  y.  M'LeUan,— 216th  February  184a 

Whether,  in  or  about  the  month  of  November  1846,  the 
pursaer  executed,  on  the  order  of  the  defender,  and 
delivered  to  him  a  piece  of  sculpture  in  marble!  and 
Whether  the  defender  is  indebted  and  resting-owing  to 
the  pursuer  the  sum  of  ^f  210  or  any  part  thereof,  as  the 
price  of  the  said  piece  of  sculpture,  with  interest  thereon  ! 


No.  XII. 

BaiAbime  Brothers  v.  Bain,— 19th  January  1847. 

Whether,  in  the  course  of  the  year  1845,  the  defender  em- 
ployed the  pursuers  to  fabricate  certain  articles  of  earthen- 
ware called  insulators!  and  Whether  the  pursuers,  in 
accordance  with  the  agreement  of  parties,  fabricated  and 
furnished  the  said  articles !  and  Whether  the  defender  is 
resting-owing  to  them  therefor  the  sum  of  ^63 :  6s.  ster- 
ling, with  interest  since  the  1st  day  of  January  1846,  or 
any  part  of  that  sum ! 

No.  XIIL 

Bremner  v.  Jardine,  ^o. — 4th  June  1847. 

It  being  admitted  that  the  pursuer  and  defenders  entered 
into  the  contract  No.  16  of  process. 

Whether  the  defenders,  by  themselves  or  others  duly  autho- 
rised by  them,  employed  the  pursuer  to  execute  certain 
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works  at  Sarclet,  in  the  county  of  G&it1me«a,  not  embraced 
in  the  said  contract!  and  Whether,  in  respect  of  the 
execution  of  the  sud  works  or  any  part  thereof,  the 
defenders  are  due  and  reating-owing  to  the  pursuer  the 
sums  set  forth  in  the  annexed  schedule  or  any  part 
thereof? 


WiUat  V.  BinnU,—lSth  July  1843. 

1.  Whether,  between  the  lat  July  1839  and  the  15th  May 
1840,  the  pursuer  fiimi^ed  to  the  defender  certain  wright- 
work  for  constructing  a  tunnel  on  the  Polloc  and  Govan 
Railway  \  and  Whether  the  defender  is  resting-owtng  to 
the  pursuer  the  sum  of  £53  :  10 :  11,  with  interest  from 
2d  May  1840,  or  any  part  of  said  sum,  as  the  price  of  the 
said  furnishiogB ! 

2.  Whethor,  in  or  about  the  month  of  July  1839,  the  pur- 
suer was  employed  by  John  and  Andrew  Stewart,  some- 
time masons  and  builders  in  Hanulton,  and  residing  there, 
for  the  furnishing  of  certain  wrightwork  for  the  said  tun- 
nel, und  supplied  the  same!  and  Whether  the  defender 
adopted  the  said  employment,  and  the  said  wrightwork  was 
supplied  by  the  pursuer,  and  possession  of  the  same  was 
received  by  the  defender !  and  'Whether  the  defender  is 
resting-owing  to  the  pursuer  the  said  sum  of  ^58  :  10: 11, 
with  interest  from  2d  May  1840,  or  any  put  of  the  said 
sum,  as  the  price  of  the  said  wrightwork. 
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No-  XV. 
TAamaon  v.  Brakmrig^ — 7ih  December  1841. 

Whether,  in  the  course  of  the  months  of  August,  Septem- 
ber, and  October  1839,  the  pursuer  deKvered  to  the 
defender  105  quarters  of  wheat  or  thereby,  of  good  quality 
and  in  good  condition,  for  the  purpose  of  being  ground 
into  flour !  and  Whether  the  defender  wrongfully  failed 
to  deliver  to  the  pursuer  the  said  wheat  ground  into  flour, 
of  a  quality  corresponding  to  the  wheat  delirered  as  afore- 
said, to  the  loss,  injury,  and  damage  of  the  pursuer  ! 

Schedule  of  Damages, — 

1.  Value  of  flour,     .     .  £«S  16    0 

2.  Damages  otherwise,  .  500    0    0 


No.  XVI. 

Napier  v.  Campbell^  Sfc. — 18^A  Jtme  18S9. 

It  being  admitted  that  the  defenders  during  the  years 
1834, 1885s  and  1836,  were  proprietors  of  a  certain  steam- 
vesael  named  the  ^'  Maid  of  Islay,"^ 

Whether,  during  the  said  years  or  any  of  them,  the  pursuer, 
.  on  the  employment  of  the  defenders  or  any  of  them,  or 
their  absents,  executed  all  or  any  of  the  repairs  on  the  said 
vessel  and  machinery,  charged  for  in  the  account  No.  4  of 
process  i  and  Whether  the  defenders  are  indebted  and 
resting-owing  to  the  pursuer  in  the  sum  of  £379  :  7 :  11^9 
or  any  part  thereof,  with  interest  thereon,  in  payment  of 
the  said  repairs  and  furnishings  ? 
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Wliethflr,  on  or  about  the  day  of  the 

defenders  or  any  of  them  by  themselyes,  or  another  or 
others,  employed  the  pursuer  to  send  a  steam-Yessel 
named  the  ^*  Ewing'"  from  Glasgow  to  Islay,  to  run  be- 
tween Skye  and  Islay!  and  Whether  the  defenders  or 
any  of  them,  are  indebted  and  resting-owing  to  the  pur- 
suer in  the  sum  of  £20  sterling  or  any  part  thereof,  with 
interest  thereon,  as  the  expense  of  said  vessel  going 
to  and  returning  from  Islay,  as  charged  in  the  said  ac- 
count! 

Or, 

Whether  all  or  any  of  the  said  charges  made  in  the  said 
account  arose  fit>m  the  failure  of  the  pursuer  to  furnish 
to  the  defenders  certain  machinery,  and  to  make  or  re- 
pair a  boUer  for  the  said  vessel  called  the  ^^  Maid  of  Islay,'*' 
of  proper  and  sufficient  workmanship  and  materials,  and 
to  deliver  the  same  in  good  working  order  under  the 
agreement  entered  into  on  or  about  the  month  of  March 
1834! 


No.  XVII. 

MaedtwaU  v.  MaOeBtm,  ^e.—2l9i  June  1833. 

Whether,  on  or  about  the  12th  September,  5th  October, 
and  12th  November  in  the  year  1821, 22d  May  1822,  and 
7ih  June  1823,  or  on  or  about  one  or  other  or  all  of  these 
dates,  the  defender  Matheson,  agreed  or  undertook  to 
make  or  execute  certain  work  for  making  a  pier  and  har- 
bour at  Portnissock,  now  Port  Logan,  and  to  finish  the 
same  on  or  before  the  Ist  May  1824 !  and  Whether  the 
defender  wrongfully  failed  in  whole  or  in  part  to  execute 
the  said  agreements  and  undertakings,  or  any  of  them, 
to  the  loss,  iigury,  and  damage  of  the  pursuer! 
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Whether  the  defender  John  WOson  Anderson,  was  cantioner 
for  the  said  defender  Matheson,  for  the  execution  of  all  or 
any  part  of  the  said  agreements  or  undertakings!  and 
Whether  the  defender  last  aforesaid  is  indebted  and  rest- 
ingH>wing  to  the  pursuer  in  the  sum  of  £5fiOO  or  any 
part  thereof,  on  acoount  of  the  failure  aforesaid ! 

If.  B. — Maiheson  raised  a  Counter  action  for  payment, 
vide  7  Sh.  449,  in  which  Issues  of  resting-owing  for  work 
executed  under  the  contract,  for  extra  work,  for  upholding 
the  work,  and  for  plans  and  estimates,  were  framed  in  the 
usual  form. 


No.  XVIII. 

MaodanaU  v.  Maciie  Sf  Oo.—2Qth  Jtme  1833. 

Whether,  on  or  about  the  day  of  December  1824,  the 
defender  undertook  and  agreed  to  furnish  to  the  pursuer, 
good  and  sufficient  pipes  and  plumber  work  for  the  pur- 
pose of  carrying  water  from  a  well  called  the  Lady-well, 
to  the  House  of  St  Martins,  and  to  lay  the  said  pipes 
and  connect  them  with  the  fountain  and  cisterns,  in  a 
workmanUke  manner,  and  calculated  to  produce  the  said 
effect !  and  Whether  the  defenders  wrongfully  failed  to 
perform  the  said  undertaking  and  agreement,  to  the  loss, 
injury,  and  damage  of  the  pursuer,  and  are  indebted  and 
resting-owing  to  the  pursuer  in  the  sum  of  J&I50,  or  any 
part  thereof,  with  interest  thereon,  the  sum  paid  to  the 
defeuders  under  the  said  undertaking  and  agreement! 

Damages  claimed,  J&150. 
Sum  reclaimed,      J&150. 
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No.  XIX. 

WqOm  t.  Rnmag  ^  Lmir-Slik  Jum  1840. 

It  being  admitted  tbat  in  tlie  year  1835  the  pursuer  was 
leasee  of  the  Craigs  Quany,  near  the  town  of  Dumfries,  and 
that  in  the  said  year  the  defenders  were  contractors  for  the 
mason-work  of  a  famatic  asyhmi  then  building  near  the  said 
town. 

Whether,  on  or  about  the  5th  day  of  February  1835,  in 
terms  of  the  iett^  No.  6  of  proeess,  the  defender  agreed 
to  make  a  cut  or  drain  through  the  ground  betwixt  the 
said  quarry  and  the  level  ot  the  Lochar  moss,  3  feet  6 
inches  in  depth  by  1  foot  6  inches  in  width,  from  the 
moss  levd  to  the  Cmso  of  the  rock  of  said  quarry,  and  to 
tirr  and  work  the  said  rock  within  the  limits  then  marked 
ofl^  being  to  the  extent  of  260  feet  or  thereby  in  advance 
tovrards  the  west  or  south-west,  from  the  road  leading 

-  from  Dumfries  past  the  said  quarry,  and  100  fiset  or 
thereby  in  width,  and  to  pay  the  pursuer  the  sum  of  £200 
for  the  whole  stone  produced  from  the  said  working,  for 
the  purpose  of  being  used  in  the  building  of  the  said 
Asylum,  and  also  to  purchase  from  the  pursuer  all  the 
Additional  st<mes  required  in  the  building  of  the  said 
asylum,  and  to  take  the  hewn  and  ruble  st<mes  in  equal 
quantity  and  value  from  the  said  workings  and  the  said 
quarry ;  and  Whethw  the  defenders  wrongfully  failed  to 
implement  all  or  any  part  by  the  said  agreement,  by  fail- 
ing to  execute  and  complete  the  said  drain,  to  tirr  and 
work  the  said  rock,  to  take  an  equal  quantity  and  value 
of  the  hewn  and  ruble  stones,  as  aforesaid,  from  the  pur- 
suers^ quarry  and  the  said  workings,  and  to  purchase  from 
the  pursuers  all  the  additional  stones  required  in  the 
building  of  the  said  asylum  beyond  those  produced  from 
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the  said  workings,  to  the  loss,  injury,  and  damage  of  the 
pursuer! 

Or, 
Whether  the  stones  contained  in  the  said  portion  of  rock, 
extending  260  feet  or  thereby  in  advance,  and  100  feet 
or  thereby  in  width,  could  not  be  used  for  the  purposes 
contemplated  and  intended  by  the  parties,  at  the  time  of 
entering  into  the  said  agreement ! 


No.  XX, 

CampbeR  v.  iPFarlane  <S*  M^LaucMan^ — February  1835. 

Whether,  on  or  about  the  6th  day  of  May  and  the  9th  day 
of  June  1831,  the  defender  John  Macfarlane,  agreed  and 
undertook  to  make  and  execute  a  certain  embankment 
on  the  south  side  of  the  river  Isla,  with  what  is  called  a 
land-arm  at  the  east  or  upper  end,  in  terms  of  the  con- 
tract and  specification  Nos.  5  and  9  of  process!  and 
Whether  the  said  defender  wrongfully  failed  to  fulfil  the 
said  agreement  and  undertaking,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

Whether  the  defender  Bobert  M'Lauchlan,  admitted  to  be 
cautioner  for  the  said  John  Macfarlane  for  the  execution 
of  the  said  agreement,  is  indebted  and  resting-owing  to  the 
pursuer  in  the  sum  of  £150y  or  any  part  thereof,  as  the 
damage  caused  by  the  failure  of  the  said  John  Macfarlane ! 

Or, 

Whether  those  parts  of  the  work  complained  of,  as  the 
cause  of  the  alleged  damage,  were  executed  by  direction 
and  under  authority  of  the  pursuer,  or  were  afterwards 
aeqnieseed  in  or  approved  of  by  him ! 


31 
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No.  XXI. 

Seott  V.  Boss,— 7th  June  1833. 

It  being  admitted  that  the  defender  agreed  to  execute 
certain  painting  work  in  the  inside  of  the  following  houses, 
the  property  of  the  pursuer,  viz. :  The  house,  No.  5,  Forres 
Street ;  the  house  No.  45,  Moray  Place ;  the  house,  No.  49, 
Moray  Place ;  and  that  the  pursuer  paid  to  the  defender 
the  sum  of  J?160,  7s*  as  the  price  of  the  work  executed  as 
aforesaid, 

Whether  the  defender  wrongfully  failed  to  execute  the  said 
painting  in  a  workman-like  manner,  to  the  loss,  injury, 
and  damage  of  the  pursuer !  and  Whether  the  defender  is 
indebted  and  resting-owing  to  the  pursuer  in  the  said  sum 
of  ^160,  7sm  or  any  part  thereoi^  with  interest  thereon ! 

Damages  laid  at  iP150. 


No.  XXII. 

(hminghame  v.  Paul,—22d  Febrwiry  1837. 

Whether,  in  the  year  1817)  the  pursuer  gave  in  loan  to  one 
John  Barr,  the  sum  of  J&IOO  sterling,  and  in  security  of 
the  said  loan  employed  the  defender  to  obtain  and  com- 
plete a  bond  and  assignation  of  a  lease  held  by  the  said 
John  Barr!  and  Whether,  by  the  fault,  negligence,  or 
want  of  skill  of  the  defender,  he  wrongfully  failed  to  com- 
plete the  said  assignation,  to  the  loss,  injury,  and  damage 
of  the  pursuer ! 


m^^ 
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No.  XXIII. 

Campbell  v.  Campbell,— lOth  July  1835. 

It  being  admitted  that,  in  the  year  1820,  the  pursuer 
agreed  to  lend  to  John  Campbell  of  Lochend  the  sum  of 
J?l,750,  and  to  take  an  heritable  security  for  the  said  sum, 

Whether,  on  or  about  the  1st  day  of  May  1820,  and  sub- 
sequent thereto,  the  pursuer  employed  Messrs  Campbell 
and  Clason,  or  the  late  John  Kirkpatrick  Campbell,  one 
of  the  partners  of  the  said  Company,  to  obtain  informa- 
tion as  to  the  nature  and  amount  of  debts  and  incum- 
brances then  affecting  the  estate  of  Lochend  !  and 
Whether  the  said  Company,  or  the  said  John  Kirkpatrick 
Campbell,  by  negligence  or  want  of  skill,  wrongfully  failed 
to  inform  the  pursuer  as  to  the  nature  ajpd  amount  of 
said  debts  and  incumbrances,  or  misrepresented  the  na- 
ture or  extent  of  the  same !  and  Whether,  by  the  said 
failure  or  misrepresentation,  the  pursuer  was  induced  to 
advance  the  said  sum  of  ^1,750,  upon  taking  an  heritable 
bond  for  the  same,  to  the  loss,  injury,  and  damage  of  the 
pursuer? 

Whether  the  said  Company,  or  the  said  John  Kirkpatrick 
Campbell,  undertook  and  agreed  to  apply,  or  caused  to 
be  applied,  the  said  sum  of  j?l,750,  or  any  part  thereof, 
in  payment  of  heritable  debts  and  incumbrances  then 
affecting  the  said  est-ate !  and  Whether  the  said  Company, 
or  the  said  John  Kirkpatrick  Campbell,  wrongfully  failed 
to  apply,  or  to  see  the  said  sum,  or  any  part  thereof  so 
applied,  to  the  loss,  injury,  and  damage  of  the  pursuer! 
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Or, 
Whether,  sabaequent  to  the  said  tranaactiooB,  the  pursuer 
waved  or  abandoned  his  right  to  challenge  the  same  ! 

Sum  daimed  ^1,750. 

No.  XXIV. 

MUcMmm  ▼.  Tkom$on,—Wth  Fsbruaty  1840. 

It  being  admitted  that  in  the  year  1829  the  late  Mr 
Smith  of  Land  granted  an  heritable  bond  over  his  said 
estate  to  the  late  Mr  Archibald  Mitohelson,  the  father  of 
the  pursuer,  for  the  sum  of  ^1,000,  of  which  J&200  were 
afterwards  repaid.  It  being  also  admitted  that  in  the  year 
1818,  the  said  Mr  Mitohelson  conveyed  the  said  bond  to 
certain  trustees  who,  in  1822,  assigned  the  bond  to  the 
pursuer. 

Whether,  at  or  prior  to  the  time  when  the  said  bond  was 
granted  as  aforesaid,  the  defender,  as  agent  for  the  said 
Archibald  Mitohelson,  undertook  to  obtain  a  valid  heri- 
table security  for  the  said  sum  over  the  estate  of  Land ! 
and  Whether,  through  fault,  negligence,  or  want  of  skill, 
the  defender  failed  to  obtain  the  said  security,  to  the  loss, 
injury,  and  damage  of  the  said  pursuer  t 

Or. 

Whether,  on  or  about  the  12th  day  of  December  1818,  the 
said  Mr  Mitchelsoh,  Mr  William  Gordon,  or  Mr  Thomas 
Harkness,  or  Messrs  Gordon  and  Harkness,  his  law-agent 
or  agents,  or  either  of  them,  knew  that  the  security  granted 
by  the  said  Mr  Smith  for  the  said  sum  was  imperfect,  and 
acquiesced  in  the  same ! 

Whether,  on  or  about  the  14th  day  of  February  1822, 
the  said  Mr  William  Gordon  or  Thomas  Harkneasi  or 
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MeBsrs  Gordon  and  Harimeas,  his  law-ag^it  or  agents, 
or  either  of  them,  knew  that  the  aeourity  granted  by  the 
said  Mr  Smith  for  the  said  sum  was  imperfect,  and 
acquiesced  in  the  same  i 


No.  XXV. 
MaeKmasie  v.  MaeQnem.'—ldih  Jme  1832. 

It  being  admitted  that  daring  the  months  of  March  and 
April  1827,  the  defender  was  employed  by  the  pursuer  to 
conduct  a  process  of  Advocation  then  in  dependence  in  the 
Second  Division  of  the  Oourt  of  Session,  at  the  instance  of 
the  pursuer  against  Alexander  Taylor ; 

It  being  also  admitted  that  on  the  10th  day  of  the  said 
month  of  March,  Lord  Medwyn,  Ordinary,  pronounced  an 
Interlocutor  in  the  said  cause. 

Whether  the  defender,  through  negligence  or  want  of  skill, 
failed  to  bring  the  said  Interlocutor  under  review  of  the 
said  Court  in  a  proper  and  competent  form,  to  the  loss, 
injury,  and  damage  of  the  pursuer ! 

No.  XXVI. 

Parteaus  v.  Gibson,— 26th  February  1834. 

It  being  admitted  that  the  defender  is  a  practitioner  in 
the  Sheriff-Oourt  of  Clackmannan,  and  that  in  the  month 
of  February  1832,  the  pursuer  employed  the  defender  in 
that  character,  to  raise  and  conduct  an  action  in  that  Court 
against  James  Lothian,  printer  in  Alloa, 

Whether,  from  negligence  or  want  of  skill,  the  defender 
wrongfully  failed  in  the  discharge  of  his  duty  as  agent  in 
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raifliiig  or  conducting  the  said  action,  to  the  loss,  injury, 
and  damage  of  the  pursuer! 


No-  XXVII. 

BMAanam  v.  Strang  Sr  YuiUe,—15th  February  184a 

It  being  admitted  that  the  pursuer  Peter  Buchanan  is 
heir-at-law  to  the  late  Miss  Margaret  Buchanan, 

Whether  the  defenders,  or  either  of  them,  on  the  employ- 
ment of  the  said  Miss  Margaret  Buchanan  and  her  sister 
Miss  JaneBuchanan  pursuers,  between  the  day  of  March 
1830  and  the  day  of  May  1830,  undertook  to  lend 

the  sum  of  j?4,000  on  sufficient  heritable  security !  and 
Whether,  by  the  fault,  negligence,  or  want  of  skill  of  the 
defenders  or  either  of  them,  the  said  Misses  Jane  and 
Margaret  Buchanan,  or  either  of  them,  was  induced  to 
lend  out  the  said  sum  on  insufficient  security,  to  the  loss, 
injury,  and  damage  of  the  pursuers ! 

Or, 

Whether  the  said  Misses  Jane  and  Margaret  Buchanan, 
and  the  pursuer  Peter  Buchanan,  or  any  of  them,  ac- 
quiesced in  the  security  actually  taken  t 

Whether  the  said  Misses  Buchanan  and  the  pursuer  Peter 
Buchanan,  or  any  of  them,  neglected  to  intimate  in  due 
time  to  the  defenders  the  claim  now  made,  to  the  loss, 
injury,  and  damage  of  the  defenders ! 
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No.  XXVIII. 


Fra$er"9  Tnuteu  v.  Fale(m0r,—12th  February  1830. 

It  being  admitted  that  the  defender  is  senior  partner  of 
the  company  canyiDg  on  business  as  writers  under  the  firm 
of  Falconer  and  Johnston,  and  that  the  said  company  was 
employed  to  conduct  certain  pleadings  for  the  pursuer  and 
the  deceased  Dayid  Sandeman,  sometime  merchant  in  Perth, 
afterwards  residing  in  Edinburgh,  trustees  of  the  late  Gap- 
tain  Hugh  Fraser,  in  a  submission  to  John  Hope,  Esq.  his 
Majesty'^s  solicitor-general,  between  the  pursuers  and  the 
said  David  Sandeman,  as  trustees  foresaid,  and  Hugh  Mao- 
queen,  W.S.  for  himself  and  as  trustee  for  the  deceased 
Donald  Macqueen  of  Carybrough  and  others ;  and  that  in 
the  said  submission  the  said  arbiter  found  the  pursuers  per- 
sonally liable  in  the  expense  thereof,  and  of  a  former  sub- 
mission to  Frands  Jefirey  and  George  Granstoun,  Esqrs. 
and  of  certain  Actions  of  Reduction  and  Gount  and  Beckon- 
ing ;  and  also  that  no  part  of  the  expenses  incurred  by  the 
pursuer  in  the  seyeral  actions  thereby  submitted,  or  in  the 
said  submission  to  Messrs  Granstoun  and  Jefirey,  or  in  the 
said  submission  to  the  said  John  Hope,  should  be  charge- 
able against  the  trust-funds  in  any  accounting  between  them 
and  the  said  Hugh  Macqueen,  or  any  other  of  the  family  of 
the  said  Donald  Macqueen,  or  Elizabeth  Macqueen  his 
spouse;  reserving  to  the  pursuers  their  relief  as  accords 
against  the  legatees  or  other  parties  interested  in  the  suc- 
cession of  the  said  Hugh  Fraser,  against  whom  they  can 
establish  instructions  and  employment  in  regard  to  the 
pleadings  in  the  said  several  actions  and  submissions. 

Whether  a  memorial  and  claim  given  in  to  the  said  arbiter 
in  the  said  submission  contains  the  following  words,  or 
words  to  the  following  effect,  viz. — "  The,  &c.  t^  and 
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Whether,  without  the  authority  or  sanction  of  the  pur- 
suer, and  contrary  to  his  duty  as  agent  aforesaid,  the 
defender  did  insert,  or  cause  to  be  inserted,  the  whole  or 
any  part  of  the  said  words  in  the  said  pleadings,  or  any 
of  them,  and  did  lodge,  or  cause  to  be  lodged  the  said 
pleadings,  or  any  of  them,  in  the  said  submission !  and 
Whether  the  words  so  inserted  and  lodged  without 
authority,  and  contrary  to  his  duty  as  agent  aforesaid, 
were  the  grounds  on  which  the  said  arbiter  found  the 
pursuers  personally  liable  in  payment  of  expenses,  and 
that  they  were  not  entitled  to  charge  against  the  trust- 
funds  the  expenses  incurred  by  themselves  as  aforesaid, 
to  the  injury  and  damage  of  the  pursuer  I  and  Whether, 
in  consequence  thereof,  the  defender  is  indebted  and 
resting-owing  to  the  pursuers  in  the  sum  of  ^567 :  3 :  5, 
or  any  part  thereof? 


No.  XXIX. 

Buisd  v.  MUm,  ^e.—27th  January  1837. 

It  being  admitted  that  in  the  year  1835  the  defender 
John  Milne,  was  a  messenger-at-arms,  and  that  the  defen- 
der John  Louden,  was  cautioner  for  the  said  John  Milne, 

Whether,  on  or  about  the  14th  day  of  August  1835,  the 
pursuer  by  himself,  or  another,  employed  the  defender 
John  Milne,  to  execute  Letters  of  Homing  against  James 
Baitt  and  Robert  Thomson»  or  either  of  them,  for  the 
sums  of  ^8;  £5;  ^14 :  7 : 5;  5a.;  and  jfl :  14 : 1,  or  any 
of  them !  and  Whether  the  said  John  Milne  wrongfully 
failed  to  execute,  or  wrongfully  failed  to  return  an  Exe- 
cution of  Charge  on  the  said  Letters  of  Homing  against 
both  or  either  of  the  said  parties,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 


—■* ■ — ST" 
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Whether,  on  or  about  the        day  of  ,  the 

pursuer,  by  himself  or  another,  employed  the  said  John 
Alilne  to  poind  the  goods  of  the  said  persons,  or  either  of 
them !  and  Whether  he  wrongfully  failed  to  execute  the 
same,  or  wrongfully  failed  to  return  the  Letters  of  Hom- 
ing, with  an  Execution  of  Poinding,  against  both  or  either 
of  the  said  persons,  to  the  loss,  injury,  and  damage  of  the 
pursuer! 

Damages  claimed,  £2ld :  6 :  6. 


No.  XXX. 

Hagart  7.  IngUs^ — 2Ath  December  1831. 

It  being  admitted  that  the  defender  keeps  livery  and  sale 
stables  in  Rose  Street,  Edinburgh,  and  that  in  the  month 
of  July  1830  a  horse,  the  property  of  the  pursuer,  was  placed 
in  the  said  stables  for  the  purpose  of  being  sold ;  and  that 
the  said  horse  died  in  the  said  stables  in  the  custody  of  the 
defender,  on  the  30th  day  of  October  1830, 

Whether  the  said  horse  died  through  the  fault  or  negligence 
of  the  defender  I  and  Whether  the  defender  is  indebted 
and  resting-owing  to  the  pursuer  in  the  sum  of  i£60,  or 
any  part  thereof,  the  price  or  value  of  the  said  horse  i 
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SALE, 

nCLUOLHO 

RESTINChOWING  UNDER  CONTRACT  OF  SALE — BREACH  OF 
CONTRACT  OF  SALE — CONSTITUTION  OF  THE  CONTRACT — 
WARRANDICE. 

Besim^awimff  wuhr  OatUrad  of  Bah. — The  simple  lasae, 
Whether  goods  were  **  furnished,^  or  "  sold  and  ddivered,  ** 
and  Whetlier  the  price  is  resting-owing,  affords  room  for 
trying,  without  any  Gomiter- Issue,  such  defences  as  that  the 
quantity  was  short,  Sckuurmans  v.  SiepheM^  10  Sh.  839, 
11  Sh.  7789  where  the  dispute  regarded  the  mode  of  mea- 
surement, which  differed  at  Rotterdam  and  Aberdeen ;  or 
that  the  article  was  only  taken  on  trial  and  not  purchased, 
BfiierUfm  v.  Aiiekia^n^  July  25, 1846 ;  or  that  the  goods  were 
not  ordered  by,  or  delivered  to  the  defender,  but  another 
without  his  authority,  Dickson  <$*  Co.  3  Murr.  440.  The 
defence  of  insufficiency  of  the  goods  furnished  also  goes  to 
trial  under  this  simple  Issue,  Bailey^  4  Murr.  478.  The 
contract  may  contain  stipulations  as  to  quantity,  price, 
quality,  and  time  or  place  of  delivery.  By  embracing  these 
in  the  admissions,  or  in  the  question  Whether  the  parties 
contracted  in  such  and  such  terms !  the  material  points  can 
all  be  tried  without  Counter-Issues.  Thus  in  No.  Ill  the 
question  of  conformity  to  sample  arises  without  a  defender's 
Issue,  similar  to  that  which  was  taken  in  Craig  v.  Edmonttane^ 
M*F.  J.  R.  249 ;  and  in  Nos.  IV,  V,  and  VIII,  that  of 
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authority  to  oontraot  for  the  defender,  as  in  the  cacie  of 
So.  Metrop.  Gas  Co.  v.  Marquis  ofLotMan^  M'F.  J.  B.  13 ; 
and  it  appears  that  in  Davidson  v.  Leslie^  1  Murr.  281,  the 
Oonnter-Issue  was  unnecessary,  as  the  defender's  proof  went 
to  negative  the  pursuer's  question  of  Whether  a  cargo  was 
shipped  according  to  agreement !  lu  Alison  v.  Garthshore^ 
M^F.  J.  B.  227)  the  pursuer  sought  not  only  the  price  but 
damages,  for  not  taking  delivery,  and  after  he  had  proved  a 
prima  fade  case,  the  defender  undertook  the  burden  of 
justifying  his  refusal.  In  WAecUler  v.  Methven^  January 
9  and  10, 1843,  and  June  20, 1843,  the  price  had  been  paid 
before  the  goods  were  rejected,  so  that  the  position  of  the 
parties  was  reversed,  and  the  buyer  was  pursuer  of  an  Issue 
for  damages  for  failure  to  deliver.  The  Jury  were  directed 
that  the  burden  of  proof  was  not  altered  by  this  accident, 
but  that  the  seller  was  bound,  as  if  seeking  the  price,  to 
establish  that  he  had  furnished  "  herrings  for  exportation  ^ 
as  contracted  for.  In  an  English  case,  Hayde^  v.  Hayward^ 
1808, 1  Gamp.  180,  where  action  was  brought  for  the  price 
of  a  riding  habit,  the  Jury  was  directed  that  it  was  incum- 
bent on  the  plaintiff  to  shew  that  the  habit  was  made 
according  to  order.  In  Roe  v.  HwUeTy  12  Sh.  846,  Example 
No.  XII,  the  defence  going  to  trial  under  an  admission  of 
the  sale  of  half  the  stock  of  sheep  on  a  farm  by  one  joint 
tenant  to  another,  and  an  Issue  of  resting-owing  a  balance 
of  the  price,  was,  that  the  balance  was  reduced  by  certain 
counter-claims,  the  principal  of  which  was,  that  under  an 
arrangement  with  the  shepherds  as  to  certain  of  the  sheep 
sold,  the  defender,  carrying  on  the  farm,  became  liable  to 
them  as  for  a  partnership  debt. 

Breach  of  Contract  of  Sale. — The  most  ordinary  breach  of 
the  contract  is  failure  to  deliver,  which  affords  a  simple  Issue 
of  damage,  as  in  No.  IX.  Such  was  the  Issue  sent  to  a 
Jury  in  the  recent  important  case  of  Dwidop^  Wilson  <Sr  Co. 
V.  Higgins  <Sr  Son^  2d  July  1847,  and  affirmed  on  appeal 
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24tli  February  1848,  which  turned  upon  the  question. 
Whether  there  had  been  timeous  acceptance  of  an  o£G9r 
of  sale  of  pig-iron!  In  BerireBm  v.  Barry y  1  Murr.  348, 
the  Jury  aaaeaaed  damages  for  non-deliyery.  In  ffal- 
doMY.  Gray,  28th  May  1842,  the  Court  having  construed 
the  agreement,  sent  the  question  of  wrongful  failure  to  tw^ 
nish  and  of  damage  to  a  Jury,  under  the  Issue,  Example 
No«  X.  An  order  accepted  or  not  repudiated  completes 
the  c<Hitraot,  and  hence  the  Issue  No.  XI  setting  forth  an 
order,  and  failure  to  fumiah.  In  Howie  t.  Amderm^  Janu- 
ary 14,  1848,  Issues  went  to  trial  in  an  action  of  damag«fl 
for  failure  to  deliver  railway  shares,  and  the  Court,  under 
the  terms  of  the  verdict,  fixed  the  amount  of  damage.  In 
contracts  for  the  sale  of  growing  wood,  the  seller^s  conduct 
may  afford  ground  for  damages,  as  in  Wilsk  v.  Stewart, 
1  Murr.  3979  where  the  negligence  of  the  defender  in  selling 
the  property,  exposed  the  pursuer  to  litigation  and  an  inter- 
dict ;  see  also  Example  No.  XVI.  In  Vertue  v.  Lord  Ward, 
June  21,  1843,  Example  No.  XV,  damages  were  obtained 
from  the  buyer  of  the  estate,  who  adopted  the  contract 
but  refused  to  fulfil  it.  In  Henry  v.  Dunlop  ^  Oo.  July  27, 
1842,  an  Issue  went  to  the  Jury,  who  gave  damages  against 
the  eeller  for  wrongfully  taking  possession  of  cattle  after  sale 
and  delivery  to  the  purchaser. 

The  bad  quality  of  the  article,  when  discovered,  affords 
ground  for  damages,  as  in  HiU  v.  Pringls,  6  Sh.  229,  where 
grass  seeds  had  been  sown  and  returned  no  crop.  If  the  in* 
sufficiency  is  not  latent,  the  article  must  be  rejected  imme- 
diately;  retaining  and  using  it  prevents  defence  to  payment  of 
the  price,  Bameayy,  M^CleUand,  November  27, 1845;  and  it 
is  not  competent  to  retain  and  claim  deduction  from  the  price, 
WM  v.  Glen,  7  Sh.  372.  Where  the  buyer,  after  asserting  a 
cargo  of  cork  to  be  bad,  and  having  it  valued  by  the  Sheriff, 
broke  bulk  without  judicial  authority,  and  used  almost  the 
whole  of  it,  he  was  held  liable  for  the  contract  price;  and 
although  he  met  the  action  for  the  price  with  an  aodoa  of 
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damages,  averring  fraudulent  breach  of  oontract,  the  Court 
would  not  allow  him  an  legue.  JSansan  v.  MikJieU^  June  3» 
1845.  For  Bhort-coming  in  quantity  or  weight  deduction 
may  be  claimed,  as  the  objection  need  not  be  stated  till  the 
buyer  is  called  on  to  pay,  and  it  is  a  good  defence  always, 
that  he  has  paid  for  all  he  got,  Boberidon  v.  Harford^  6  Wil. 
and  Sh.  25. 

CoM^iM&m  of  the  drntrati. — It  may  be  a  question  for  the 
Jury,  as  in  Drwnmofad  v.  Mtiesdl^  12  Sh.  949,  Whether  there 
was  a  sale  or  not !  as  a  point  in  an  action  arising  out  of  the 
relatiim,  if  established.  It  may  also  be  a  question,  Whether 
a  purchase  was  abandoned  i  as  in  Beid  v.  Stoddard^  2  Murr. 
238,  where  damages  were  sought  for  selling  a  lottery  ticket 
previously  sold  to  the  pursuer,  and  the  defence  was,  that 
the  pursuer  gave  up  the  purchase.  The  Court  are  cautious 
of  sending  any  question  to  a  Jury  which  involves  the  con- 
struction of  a  written  agreement.  Thus,  in  Hdlda/M  v.  Gray^ 
28th  May  1842,  they  pronounced  an  interlocutor  finding 
tlie  true  construction  of  the  agreement,  and  this  was  pre- 
fixed as  an  admission  to  the  Issue;  dixAm  Buikerfordy. 
Carr%ahen^  November  24,  1838,  where  the  Issue  put  the 
question  of  a  sale  to  the  pursuer,  as  introductory  to  the 
question  of  a  fraudulent  purchase  of  the  same  subject  by 
the  defender,  the  Court  recalled  the  Issue,  that  they  might 
themselves  adjudge  whether  the  first  sale  was  a  valid  one — 
that  point  necessarily  depending,  whether  before  them  or 
the  Jury,  on  the  opinion  of  English  Counsel  and  nice  points 
of  law.  In  the  case  of  Vertue  v.  Lord  Ward^  June  21, 1843, 
the  Court  held  the  presiding  Judge  to  have  rightly  rejected 
evidence  of  the  understanding  of  the  original  parties  to 
a  written  contract  adopted  by  the  defender.  Sale,  like  other 
contracts,  may  be  set  aside  on  various  grounds,  to  be  noticed 
under  the  head  of  Reduction  ;  it  is  sufficient  here  to  refer 
to  the  case  of  Brown  v.  8yme^  12  Sh.  536,  where  an  action 
for  the  price  of  shares  was  met  by  a  defence  that  the  defen- 
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dor  had  been  fraudulently  induced  to  purchase  by  the  pur- 
suer ;  and  alternative  Issues  were  allowed  of  wronf^  failure 
to  take  delivery,  and  of  inducement  to  purchase  by  fraudu- 
lent representations  or  concealment. 

Warrandice. — Sale  for  a  full  price  implies  warranty  of 
soundness ;  hence  the  Lord  Justice-Clerk  observed  <m  the 
form  of  the  Issue  in  M^Bey  v.  Bsid^  January  5, 1842,  that 
the  purchaser  had  unnecessarily  undertaken  to  prove  ex- 
press warrandice.  In  Fishery.  JJrt^  July  27,  1846,  Ex- 
ample No.  XIX,  the  defender'^s  Issue  in  an  action  for  the 
price,  is  divided  into  two  parts,  one  on  soundness  alone,  and 
the  other  on  warranty  that  the  horse  was  a  steady  worker  in 
cart  and  plough,  and  breach  thereof.  In  M^Bey'^s  case  it  was 
part  of  the  Issue  that  notice  of  the  defects  was  given  within 
reasonable  time ;  see  also  No.  XYII.  A  latent  defect  is 
a  ground  for  repetition,  although  not  discovered  till  after 
a  lapse  of  time,  even  after  death  from  the  latent  disease, 
Wright^  11  Sh«  722.  But,  in  such  circumstances,  there  is 
no  relevant  case  without  a  distinct  averment  that  the  unr 
soundness  was  latent,  PoUoek  v.  Ma^Adam^  June  9, 1840.  In 
the  case  of  M^LMan  v.  Gikwn^  March  22, 1843,  the  subject  of 
the  sale  was  a  picture,  and  the  Issue,  No.  XX.,  properly 
charges  express  warranty  as  to  to  the  master.  A  sample 
may  be  exhibited  without  warranty  that  the  goods  are 
equal  to  it,  while  opportunity  is  given  for  the  buyer  examin- 
ing for  himself.  In  such  case,  there  is  no  defence  against 
payment  unless  there  was  fraud  in  exhibiting  the  sam- 
ples, MM  V.  (riiSf,  June  27,  1840,  which  followed  the 
English  cases,  Meyer  v.  Everth^  1814, 4  Gamp.  22;  and  Gard- 
ner V.  Gray^  1815,  4  Gamp.  164.  In  the  former  case,  Lord 
Ellenborough  held  that  where  the  sale-note  does  not  mention 
sample,  it  cannot  be  allowed  to  be  incorporated  in  the  con- 
tract, as  that  would  be  to  allow  parole  evidence  to  contra- 
dict a  written  document,  and  the  sample  could  only  be  used 
as  evidence  of  a  ^'  deceitful  representation.^      In  sales 
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of  land  a  good  tide  must  be  given,  and  damages  may 
be  due  for  non-compliance  with  this  implied  stipulation,  as 
in  Example  No.  XXI;  the  defence  may  be  agreement  to 
take  the  titles  as  they  stand,  Sorletfs  Trustees  v.  Ghrdhame^ 
10  Sh.  319.  Under  the  warrandice,  the  subject  must  be 
delivered  complete,  and  damages  will  be  due  for  eviction 
of  any  part ;  and  if  the  purchaser  has  so  entered  on  posses- 
sion, as  by  commencing  to  work  a  coal-field,  that  he  cannot 
give  up  the  purchase,  a  deduction  may  be  made  from  the 
price,  Bald  v.  SeoU  and  Globe  Insurance  Co.  December 
17,  1847*  In  Example,  No.  XXII,  the  ground  of  damage 
is  failure  to  deliver  a  house  sold  '^  in  the  state  required  by 
the  warrandice.^^  The  case  of  Bamsay  v.  Cumnghamss 
Trustees^  8  Sh.  399,  was  one  of  eviction,  and  the  Issue,  No. 
XXIII,  was  settled,  although,  by  the  sequel  of  the  case  in 
10  Sh.  745,  it  would  rather  appear  that  the  Court  assessed 
the  damages. 


EXAMPLES. 

No.  I. 
Paierson,  Peel,  SrCo.  v.  WoodroWy-^lSth  February  1846. 

Whether,  between  the  29th  December  1838  and  the  21st 
March  1839,  both  inclusive,  the  pursuers  sold  to  the  de- 
fender goods  as  specified  in  the  schedule  annexed!  and 
Whether  the  defender  is  resting-owing  to  the  pursuers 
the  sum  of  ^188  : 4 :  5,  or  any  part  thereof,  as  the  price 
of  the  said  goods,  with  interest ! 
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No.  11. 
Sayer*s  AaignH  v.  HaldoM^  <$*c, — 19ih  July  1840. 

Whether,  between  the  10th  day  of  February  1834»  and  the 
10th  day  of  November  1836,  the  pursuer  famished  to  the 
defenders  all  or  any  part  of  the  sugars  stated  in  the 
accounts,  Nos.  6  and  47  of  process !  and  Whether  the 
defenders  are  indebted  and  resting-owing  to  the  pursuer 
in  the  sum  of  £1^448 : 6 :  7,  or  any  part  thereof,  with  in- 
terest thereon,  as  the  balance  of  the  price  of  the  said 
sugars,  according  to  the  orders,  instntctions,  and  sub- 
sisting account  of  the  parties ! 

Sum  claimed     .     J&1,446:    6:7 

With  interest  of       1,325  :  13  :  7  thereof. 


No.  III. 

Darling  v.  Grarland^ — 10^  June  1848. 

Whether,  on  or  about  the  23d  August  1847,  100  quarters 
of  oats  were  sold  by  the  pursuer  to  the  defender,  accord- 
ing to  sample  furnished  to  him,  and  delivered,  or  delivery 
tendered  to  him!  and  Whether  the  defender  is  indebted 
and  resting-owing  to  the  pursuer  the  sum  of  iCl35,  or 
part  thereof,  with  interest  thereon,  as  the  price  of  the 
said  oats ;  and  the  sum  of  J&16  :  10s.  or  thereby,  as  the 
price  or  value  of  the  sacks  or  bags  in  which  the  said  oats 
were  shipped  t 
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No.  IV. 

M'Qregw  *  Co.  v.  Row,—2\9l  Febrwtry  1844. 

Whether,  on  or  about  the  25th  May  1842,  Alexander  Val- 
lance  &  Co.,  as  commission  agents  for  the  pursuers,  sold 
and  delivered  to  the  defender  a  certain  quantity  of 
shawls,  the  property  of  the  pursuers,  at  the  price  of 
«f  279 :  13 :  6 !  and  Whether  the  defender  is  indebted  and 
resting-owing  to  the  pursuers  the  said  sum  of  ^279 :  13 : 6, 
with  the  interest  from  the  said  25th  May  1842,  or  any 
part  thereof! 

No.  V. 

Lewn  V.  PcOenon^ — 3rf  July  1845. 

Whether  William  Hounsfield,  commission  agent,  Manches-. 
ter,  on  or  about  the  25th  day  of  April  1844,  purchased 
from  the  pursuer,  for,  and  under  authority  from  the  de- 
fender, certain  quantities  of  manufactured  goods,  as  spe- 
cified in  the  schedule  annexed !  and  Whether  the  defen- 
der is  due  and  resting-owing  to  the  pursuer  two  sums  of 
£494 :  10s,  and  <f  175 : 5  :  8,  or  any  part  thereof,  besides 
interest,  as  the  balances  of  the  prices  of  the  said  goods  \ 

No.  VI. 

Bobertsan  v.  Pringlef-4th  February  1846. 

Whether,  on  or  about  the  20th  day  of  August  1845,  the 
defender  purchased  from  the  pursuer  524  or  thereby 
casks  of  grease-butter,  by  public  roup,  at  the  price  of 
£2y  Is.  per  cwt.  ?  and  Whether  the  defender  took  de- 
livery of  certain  of  the  said  casks,  and  afterwards  agreed 
that  488  or  thereby  of  the  said  casks  should  be  re-sold 
by  public  roup,  for  behoof  of  whom  it  might  concern!  and 

32 
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Whether  the  defender  is  resting-owing  to  the  pursaer  the 
0ttin  of  £\97 :  18 :  4  sterling,  or  any  part  thereof,  as  the 
balance  of  the  said  grease-butter  and  relative  ohaigea, 
after  deducting  the  proceeds  of  the  488  casks  re-«old  as 
aforesaid! 

No-  VIL 

MUne  V.  8afMon,—2XHh  July  1843. 
(OanfoiMd  Actiofu.) 

1.  Whether  the  defender  agreed  to  purchase  from  the  pur- 
suer from  2000  to  2600  feet  of  oak  timber,  6  inches  to 
11  inches  on  the  side,  at  3s«  l^d.  per  foot,  deliyerable 
at  the  port  of  Irvine ;  as  also  a  quantity  of  Scotch  fir- 
plank,  to  be  delivered  at  the  same  port  { 

2.  Whether  the  pursuer  made  offer  to  deliver  the  said  tim- 
ber, in  terms  of  the  said  agreement !  and  Whether  the 
defender  is  resting-owing  to  the  pursuer  the  sum  of 
^271 :  15 :  0,  being  the  balance  of  the  price  of  the  said 
oak  timber  and  Scotch  fir-plank,  after  deducting  jPlOO 
paid  by  the  defender  as  freight,  or  any  part  thereof,  with 
interest  thereon  from  the  13th  day  of  July  1841,  being 
three  months  after  delivery  i 

Or, 

1.  Whether  the  pursuer  contracted  with  the  defender  to 
deliver  at  Irvine  a  cargo^of  from  2000  to  2600  cubic  feet 
of  oak-framing  timber,  of  the  size  of  from  6  inches  to  11 
inches  on  the  side,  at  the  price  of  Ss.  l^d.  per  cubic  foot ! 
and  Whether  the  pursuer  failed  to  implement  his  said 
contract}  to  the  loss,  injury,  and  damage  of  the  defender! 

NJB, — See  this  case  reported  of  date  Deoember  26, 1843, 
and  dichim  of  the  Lord  Justioe^Clerk  as  to  avennenta  re- 
garding the  custom  of  trade. 


SALV.  471 


No.  VIII. 
Hem  V.  Stone,— 27th  February  1847. 

It  being  admitted  that  the  defender  contracted  with 
Government  to  supply  the  troops  at  Birmingham  with  coals 
for  the  year  ending  SOth  Jmie  1846, 

Whether  the  defender  did,  by  himself  or  by  another  in  his 
name,  acting  for  him  and  on  his  behalf,  contract  with  the 
pursuer  to  furnish  the  said  coals,  or  did  adopt  a  contract 
to  furnish  the  said  coals  entered  into  by  another  in 
his  name,  with  the  pursuer !  and  Whether  the  defender 
is  resting-owing  to  the  pursuer  the  sum  of  ^110 :  6 :  2^, 
with  interest,  since  the  date  of  citation  to  the  present 
action,  as  the  balance  of  the  price  of  coals  furnished 
under  the  said  contract,  or  any  part  thereof! 


No.  IX. 

WmkinAate  v.  Bobertton, — 17th  Jtme  1845. 

Whether,  on  or  about  the  19th  January  1844,  the  defender, 
by  himself  or  another,  sold  to  the  pursuer  200  ions  of 
pig-iron  or  thereby,  and  wrongfully  failed  to  deliver  the 
same,  to  the  loss,  injury,  and  damage  of  the  pursuer  ! 


No.X. 

HciUkme  ^Albat  v.  Qrajf,{Fraur's  TVni^),— 41jf  Jrayl842. 

It  being  found  by  interlooutofr  of  the  Seoond  Division  of 
the  Oouxt  of  Session,  dated  the  28th  and  signed  the  Slst 
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days  of  May  1842,  that,  aocording  to  the  true  oonstruo- 
tion  of  the  agreement  between  the  said  Messrs  Haldane 
and  Abbot  the  pursuers,  and  the  said  Alexander  Fraser, 
dated  the  25th  day  of  December  1835,  the  defender  Alex- 
ander Fraser,  was  bound  to  supply  the  pursuers  with  whisky 
at  the  rate  of  one  puncheon  per  week,  for  the  period,  and  at 
the  price  mentioned  in  the  said  agreement, 

Whether  the  said  Alexander  Fraser  wrongfully  failed  to 
implement  the  said  agreement,  to  the  loss,  injury,  and 
damage  of  the  pursuers ! 

No.  XI. 
M'CuUoch  V.  WrigU.—'Zid  May  1830. 

It  being  admitted  that  on  the  17th  of  March  1824,  the 
pursuer  ordered  from  the  defender  12  bushels  perennial 
rye-grass  seed,  and  in  spring  of  the  year  1825,  20  bushels 
perennial  rye-grass  seed, 

Whether  the  defender  failed  to  furmsh  seed  in  terms  of  the 
said  order,  dated  17th  March  1824,  to  the  loss,  injury, 
and  damage  of  the  pursuer ! 

Whether  the  defender  failed  to  furnish  seed  in  terms  of  the 
said  order  sent  in  spring  1825,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

N.B. — See  vnfiray  Example  No.  XXV. 

No.  XII. 

Bae  V.  Hunter,— 29tA  May  1834. 

It  being  admitted,  that  at  and  prior  to  the  term  of  Whit- 
sunday 1830,  the  pursuer  and  defender  were  joint  tenants  of 
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the  farm  of  Glenooher,  and  joint  proprietors  of  the  stock  of 
sheep  on  the  said  farm,  and  that  by  a  previous  arrangement, 
the  pmrsuer  agreed  at  the  said  term  to  transfer  his  half  of 
the  said  stock  of  sheep  to  the  defender  at  a  price  to  be  fixed 
by  certain  individuals ; 

It  being  also  admitted  that  the  whole  of  the  said  stock  of 
sheep  belonging  to  the  pursuer  aud  defender  as  proprietors, 
were  valued  at  the  sum  of  ^1550  :  6  :  5,  and  that  the  de- 
fender paid  to  the  pursuer  the  sum  of  j^OO  to  account  of 
one-half  the  value  of  the  said  stock  of  sheep. 

Whether  the  defender  is  indebted  and  resting-owing  to  the 
pursuer  in  the  sum  of  £75  :  3  :  2^,  or  any  part  thereof, 
with  interest  thereon,  as  the  balance  of  the  price  of  the 
said  half  of  the  stock  of  sheep  on  the  said  farm. 


No.  XIIL 

Orcfte^  ($*c.  V.  Dunhp^  4*c. — 9th  Fsiruafy  1848. 

It  being  admitted  that  the  pursuers,  on  or  about  the  7th 
day  of  December  1844,  purchased  from  the  defenders  500 
tons  of  No.  1  Clyde  or  Dundy  van  pig-iron,  to  be  taken  or 
paid  for  before  the  1st  of  February  1845  ;  and  that  in  or 
about  the  lltb  day  of  January  1845,  the  pursuers  remitted 
to  the  defenders  the  sum  of  <f  1,285  :  12 :  6,  whereby  the 
price  of  the  said  iron  was  paid  in  full  to  the  defenders, 

Whether  the  defenders  have  wrongfully  failed  to  deliver  the 
said  iron  to  the  pursuers,  to  the  loss,  iiyury^  and  damage 
of  the  pursuers ! 


474  BALI. 


No.  XIV. 

Fwf^  V.  foirofay,-— 12<&  Fehmaty  1847. 

Whether,  on  or  about  the  12th  day  of  July  1844  the  de- 
fender entered  into  an  agreement.  No.  3  of  prooese,  for 
the  sale  of  railway  deepera  ?  and  Whether  the  defender 
wrongfully  failed  to  implement  the  said  oontraot  to  the 
extent  of  420 laroh  sleepers, 9  feet  long  by  8  by  44  inehes; 
8,210  Scotch  fir  sleepers,  8  feet  long  by  10  by  5  inohee, 
and  232  Scotch  fir  sleepers,  8  feet  long  by  8  by  4^  inches, 
or  part  thereof,  to  the  loss,  injury,  and  damage  of  the 
pursuer! 

No.  XV. 

Vetiue  v.  L<»rd  Ward^—Sth  Deemb&r  1842. 

It  being  admitted  that  by  missives  dated  2d  and  Sep- 
tember 1838,  andl4th  April  1840,  No.  of  process,  entered 
into  between  the  pursuer  and  James  Macgregor,  writer  in 
Fort- William,  as  factor  for,  and  acting  on  behalf  of  Oeoige 
Marquis  of  Huntley,  and  Donald  Lindsay,  accountant  in 
Edinbuigh,  trustee  on  his  sequestrated  estate,  the  said 
Marquis  of  Huntley,  and  the  said  Donald  Lindsay  as  trustee 
foresaid,  became  bound  to  deliver  to  the  pursuer  certain 
quantities  of  fiivwood  then  growing  on  the  estate  of  Glen* 
garry,  as  specified  in  the  said  missives. 

Whether  the  defender  adopted  the  said  obligation,  and 
wrongfully  failed  to  deliver  all  or  any  part  ct  the  said 
fir-wood,  to  the  loss,  injury,  and  damage  of  the  pursuer! 

Damages  for  failure  to  deliver,  over 
and  above  delivery,  .^500 
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No.  XVI. 
Caib/Md  Timber  Co.  v.  Lord  JEgUntm^—^d  July  1847. 

It  being  admitted  that  in  the  month  of  January  1843, 
the  defender  sold  to  the  purSnerB't^  woocE  growing  ^a  tiie 
estate  of  Goilsfield  on  the  terms  contained  in  the  missives 
between  the  parties,  No.  8  and  27  of  process,  and  that  the 
pursuers  proceeded  to  cut  and  carry  away  part  of  the  wood 
so  sold; 

It  being  also  admitted  that  by  disposition  dated  17th 
May  1840,  in  implement  of  previous  minutes  of  sale,  the 
defender  sold  the  MsAd  estate  of  Goilsfield  to  the  trustees  of 
the  late  William  Paterson ; 

It  being  further  admitted  that,  in  December  1845,  an 
interdict  was  granted  by  the  Lord  Ordinary  on  the  bills  at 
the  instance  of  the  said  trustees  against  the  pursuers,  pro- 
hibiting them  from  entering  or  cutting  wood  on  the  said 
estate  of  Goilsfield  other  than  the  lands  of  Barr  and  Park- 
mill,  which  interdict  was  served  on  the  pursuers  on  or  about 
the  22d  December  1845, 

Whether,  through  the  fault  or  wrongful  breach  of  contract 
of  the  defender,  the  pursuers  were  prevented  by  the  said 
interdict  from  cutting  the  said  wood  or  part  thereof,  from 
about  the  said  22d  day  of  December  1845,  until  ou  or 
about  the  19th  of  May  1846,  or  for  part  of  that  period, 
contrary  to  the  terms  of  the  said  nnfisives,  to  the  loss, 
injury^  and  damage  of  the  pursuers ! 


1 
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No.  XVII. 
SeM  y.  Mar8haa,—2»a  May  1827. 

It  being  admitted  that,  on  the  2d  day  of  March  1825, 
Soott  Marshall  the  defender,  sold  and  delivered  to  James 
Soott  porsner,  for  the  sum  of  jE^SI,  10s.,  and  which  som  is 
not  yet  paid,  a  grey  mare,  which  he  Marshall  warranted  to 
be  sound, 

Whether,  at  the  time  of  the  said  sale,  the  said  mare  was 
unsound,  and  was  offered  back  by  the  said  James  Scott 
to  the  said  Scott  Marshall  within  a  reasonable  time ! 


No.  XVIII. 

M'Bey  v.  lMd,—3(Hh  June  1841. 

It  being  admitted  that  the  defender,  on  the  27th  of  No- 
vember 1840,  sold  and  delivered  to  the  pursuer,  a  brown 
mare,  at  the  price  of  £27y  15s.,  which  was  then  paid  by  the 
pursuer, 

Whether,  at  the  time  of  the  said  sale,  the  defender  war- 
ranted the  said  mare  to  be  sound,  and  a  good  worker,  free 
from  vice !  and  Whether  the  said  mare,  at  the  time  afore- 
said, was  not  sound,  or  was  not  a  good  worker,  or  was  not 
free  from  vice  i  and  Whether  the  pursuer,  within  reason- 
able time,  gave  notice  to  the  defender  of  the  alleged  de- 
fects! and  Whether  the  defender  is  indebted  and  resting- 
owing  to  the  pursuer  in  the  sum  of  JP27,  15s.,  with  interest 
thereon  from  the  said  27th  of  November  1840. 


f^m^'^  M.  m     ■■    ■  ■■Jw^T-^"--— ^^^^  I         ,m     — 1— — ••^^^■^"•■^    m    wj-™        p^i^^^i-tp^^^^*^- 
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No.  XIX. 

Fisher  v.  Ure,  6re.—25th  June  1846. 

1.  Whether,  on  the  22d  December  1845,  the  defenders  pur- 
chased from  the  pursuer  a  brown  horse,  at  the  price  of 
«f  42  sterling,  and  took  delivery  of  the  same  i 

2.  Whether  the  defenders  are  resting-owing  to  the  pursuer 
the  said  sum  of  £42  sterling,  being  the  price  of  the  fore- 
said horse ! 

Or, 

1.  Whether,  at  the  time  of  the  said  sale,  the  said  horse  was 
unsound? 

2.  Whether  the  pursuer  warranted  the  said  horse  to  be  a 
good  and  steady  worker  in  cart  and  plough!  and  Whether 
the  said  horse  was  not  a  good  and  steady  worker  as  afore- 
said? 

No.  XX. 

M'LeUan  v.  Gibson,— 2Sd  December  1842. 

It  being  admitted  that,  at  Glasgow  the  21st  day  of  No- 
vember 1840,  the  pursuer  delivered  to  the  defender  certain 
pictures,  and  the  sum  of  £5  for  a  landscape  picture,  now  or 
lately  in  the  custody  of  the  defender's  agent, 

1.  Whether,  at  the  time  of  entering  into  the  said  transac- 
tion, the  defender  warranted  the  said  landscape  picture 
to  be  an  original  picture  of  Jacob  Buysdael,  while  it  was 
the  work  of  a  different  artist,  to  the  loss  and  damage  of 
the  pursuer  ? 

2.  Whether,  by  false  and  fraudulent  misrepresentations  by 
the  defender,  the  pursuer  was  induced  to  enter  into  the 
said  transaction,  to  his  loss,  injury,  and  damage ! 
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Bakion  v.  F<iirqukar$oti,  ^e.—15ik  Dee$mimr  1829. 

It  being  admitted  that  the  hkte  Nathaniel  GKbeon  con- 
veyed hiB  property  to  the  defenders  as  trustees  for  the  pay- 
ment of  his  creditors,  and  that  two  enclosures  of  the  groond 
in  Laigh  Common,  within  the  burgh  of  Paisley,  and  on  the 
east  mde  of  Lady  Lane,  are  part  of  the  said  trust-estate ; 

It  being  also  admitted  that,  by  missive  letters,  dated 
7th  July  1824,  No.  9  of  process,  the  pursuer  agreed  to  pur- 
chase the  said  two  enclosures  for  the  sum  of  «f  803  sterling, 

Whether  the  defenders  ¥nrongfully  failed  to  grant  to  the 
pursuer  a  valid  and  sufficient  title  to  the  said  enclosures^ 
in  tenns  of  the  said  missive  letters  and  articles  of  roup, 
to  the  loss,  injury,  and  damage  of  the  pursuer ! 

Damages  laid  at  J&600,  besides 
fulfilment  of  the  agreement. 


No.  XXII. 
Mactenme  v.  Winton's  TrwkM,—2Sa  February  1838. 

It  being  admitted  that  the  pursuer  is  proprietor  of  the 
house,  No.  31,  Abercromby  Place,  Edinburgh,  and  that  the 
said  house  was  built  by  the  late  George  Winton,  Thomas 
Morrison,  and  James  Nisbet,  architects  in  Edinburgh,  and 
held  by  them  to  the  late  Charles  Boss,  Esq.  in  the  year  1807; 

It  being  also  admitted  that  the  defender  Mansfield  Win- 
ton,  is  one  of  the  trust-representatives  of  the  said  George 
Winton,  and  that  the  other  defenders  are  trustees  under 
the  settlements  of  the  said  George  Winton  and  Thomas 
Morrison, 


Whether,  in  violation  of  the  wamuodiee  in  the  said  oon- 
traet  of  «ale,  the  defenders  wroi^gftdly  fafled  to'  deliver 
the  gaid  hooBe  in  the  state  and  condition  required  by  the 
warrandice,  to  the  injury  and  damage  of  the  said  Charles 
Boss,  and  of  the  pursuer,  as  standing  in  his  right ! 

Damages  claimed,  J^2d2 :  15  :  7i. 


No.  XXIII. 
Banmy  v.  Ctmyf^tAim^,— 10^4  iforM  1831. 

It  being  admitted  that  the  ancient  Glebe  and  Chureh- 
yard  of  Gogar  has  been  evicted  from  the  pursuer ;  and  it 
being  found,  by  an  Inteilocutor  of  the  Second  Divisi<«  of 
the  Court  of  Sessicm,  dated  the  26th  day  of  January  1830, 
that  the  defenders,  the  representatives  of  the  late  Sir  Wil- 
liam Augustus  CunyQghame,  are  liable  in  warrandice  to 
the  pursuer. 

What  loss  and  damage  the  pursuer  has  suffered  by  the 
eviction  of  the  said  Glebe  and  Church-yard ! 


No.  XXIV. 

CWand  v.  Bwhan,—I9th  January  1842. 

Whether,  on  or  about  the  day  of  September  1839,  the 
defender,  by  himself  or  another,  agreed  to  sell  to  the  pur- 
suer the  lands  of  Kirkmiohael,  in  the  Isle  of  Man,  for  the 
sum  of  i?3,000,  and  to  put  him  in  possession  thereof  on 
the  12th  November  1839 !  and  Whether  he  wrongoualy 
failed  to  implement  the  said  agreement,  to  the  loss,  injury, 
and  damage  of  the  pursuer ! 
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NqU  by  I$m&-CbrL — ^The  defender  declined  taking  an 
Issue  founded  upon  any  supposed  peculiarity  in  the  law  of 
the  Isle  of  Man. 


No.  XXV. 

GuUd  v.  Ma8on,—25th  February  1842. 

It  being  admitted  that  on  the  5th  and  24th  days  of 
November,  and  7th  December  1838,  and  1st  March  1839, 
the  pursuer  addressed  and  sent  to  the  defender  John  Mason, 
certain  letters,  Nos.  10,  11,  12,  and  13  of  process,  ordering 
a  certain  quantity  of  wheat,  in  terms  of  the  said  letters. 

Whether  the  defender  accepted  of  the  said  orders,  or  any 
of  them,  and  agreed  to  transmit  the  said  wheat  in  terms 
of  the  said  letters,  or  any  of  them,  and  failed  to  deliver 
to  the  pursuer  wheat  of  the  weight  and  quality  ordered, 
to  the  loss,  injury,  and  damage  of  the  pursuer ! 


No.  XXVI. 

Macdanald  v.  Olenny^ — 19^A  June  1840. 
f  Conjoined  Actions.) 

It  being  admitted  that  on  the  8th  day  of  January  1839, 
the  pursuer  Henry  Macdonald  agreed  to  purchase  from  the 
defender  William  Olenny,  certain  bones  then  in  his  ware- 
room,  and  also  his  collection  of  bones  from  the  said  day  till 
Whitsunday  1840,  at  the  rate  £5  per  ton. 

Whether,  at  the  time  aforesaid,  it  was  understood  and 
agreed  between  the  said  parties  that  the  bones  so  pur- 
chased should  be  of  the  same  description,  and  equal  in 
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quality  to  the  said  bones  then  shewn  to  the  said 
Henrj  Macdonald  in  the  said  warehouse !  and  Whether 
the  said  WiOiam  Olenny  wrongfully  failed  to  deliver 
bones  of  the  said  quality  and  description,  according  to 
the  said  understanding  and  agreement,  to  the  loss,  injury, 
and  damage  of  the  said  Henry  Macdonald ! 

Or, 

Whether  the  said  William  Glenny  transmitted,  during  the 
months  of  May  and  June,  and  in  the  beginning  of  July 
1839,  his  collection  of  bones  to  the  said  Henry  Mac- 
donald !  and  Whether  the  said  Henry  Macdonald  wrong- 
fully failed  to  take  delivery  of,  and  pay  the  price  of  the 
same,  or  any  part  thereof,  to  the  loss,  injury,  and  damage 
of  the  said  William  Glenny! 


No.  XXVII. 
CuU&n  V.  Stevenson  <$*  Som^ — lO^A  February  1842. 

It  being  admitted  that  by  contract  of  sale  dated  the  11th 
June  1841,  the  defenders  sold  to  the  pursuer  20  shares  of 
the  capital  stock  of  the  London,  Leith,  Edinburgh,  and 
Glasgow  Shipping  Company,  at  the  price  of  £YJ :  10s.  per 
share ; 

It  being  further  admitted  that  Lord  Cockbum,  by  an 
Interlocutor  dated  the  16th  December  1841,  now  final, 
decerned  against  the  defenders  for  implement  of  the  said 
contract  of  sale ; 

It  being  further  admitted  that  the  defenders  have  failed 
to  implement  the  said  contract  of  sale, 

What  loss  and  damage  has  the  pursuer  suffered  by  the 
aforesaid  failure  of  the  defenders! 
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PART   XVIII. 


LOAN  AND    DEPOSIT. 

The  subjoined  Examples  illustrate  the  nature  of  the  Issues 
required  in  cases  of  Loan.  Nos.  I  and  II  arise  out  of  the 
contract  of  commodate,  and  the  action  which  the  lender  of 
a  thing  has  for  damage  done  to  it  while  in  the  custody  of 
the  borrower.  Nos.  Ill  and  IV  are  the  simple  Issue  of 
resting-owing  in  loan  of  money  when  the  defence  is  either 
denial  of  the  loan  or  of  resting-owing ;  while  Nos.  V  and  V I 
exemplify  what  may  be  necessary  where  the  defender  avers 
some  special  agreement  as  to  the  repayment  of  advances, 
or  where  the  liability  of  particular  parties  is  disputed.  The 
last  Example  is  more  strictly  a  case  of  Deposit. 

EXAMPLES. 

No.  I. 

Forbes  v.  Gim.—^id  May  1828. 

Whether,  on  or  about  the  15th  day  of  June  1819,  the  de- 
fender borrowed  from  the  pursuer  a  boat  with  its  sails 
and  other  rigging !  and  Whether  the  defender  failed 
to  return  the  said  boat  in  the  same  or  equally  good 
condition,  to  the  loss,  injury,  and  damage  of  the  pmv 
suer! 
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No.  11. 

iPrUie  V.  Lainff,—3dJufy  1841. 

Whether,  on  or  about  the  15th  day  of  August  1840,  a  mare, 
iound  and  in  good  oondition,  the  property  of  the  pursuer, 
was  gi^en  in  loan  to  the  defender !  and  Whether,  on  or 
about  the  18th  day  of  the  said  month,  the  said  mare  was 
returned  by  the  defender  to  the  pursuer  with  the  knees 
broken,  or  otherwise  hurt !  and  Whether  the  defender  is 
indebted  and  resting-owing  to  the  pursuer  in  the  sum  of 
£25^  or  part  thereof,  with  interest  thereon,  as  the  value 
of  the  said  mare ! 

No.  III. 

M'Nab  Y.  Taylor,— Isi  July  1836. 

Whether,  on  or  about  the  8d  day  of  November  1832,  the 
pursuer  gave  in  loan  to  the  defender  the  sum  of  J&12, 12^., 
or  any  part  thereof!  and  Whether  the  defender  is  in- 
debted and  resting-owing  to  the  pursuer  in  the  said  sum, 
or  any  part  thereof,  with  interest  thereon ! 

No.  IV. 

Bond  V.  M'Leod,—6th  July  1841. 

It  being  admitted  that  the  pursuer  is  the  executor  of  the 
late  Ephraim  Bond,  of  St  James^  Street,  London, 

Whether,  on  or  about  the  11th  day  of  January  1834,  the 
said  Ephraim  Bond  advanced  to  the  defender  the  sum  of 
^300  sterling!  and  Whether  the  def^der  is  indebted 
and  r6stingK>wing  to  the  pursuer  in  the  said  sum,  or  any 
part  thereof,  with  interest  thereon ! 
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No.  V. 

AifuUe's  TnuUea  v.  M'Crfmmen,^25th  May  1837. 

It  being  admitted  that  the  pursuers  are  trustees  appointed 
by  the  late  William  Ainslie,  Esq.  of  Huntington,  in  the 
County  of  Haddington, 

Whether,  on  or  about  the  19th  day  of  August  1822,  the 
said  William  Ainslie  gave  in  loan,  or  expended  for  behoof 
of  the  defender,  the  sum  of  £\^SSV  :  18 :  7>  or  any  part 
thereof!  and  Whether  the  defender  is  indebted  and  rest- 
ing-owing  to  the  pursuers  in  the  said  sum,  or  any  part 
thereof,  with  interest  thereon ! 

Or, 

Whether  the  said  money  was  given  to,  or  expended  for  be- 
hoof of  the  defender,  on  the  agreement  or  understanding 
that  the  defender  was  to  marry  Miss  Ainslie,  the  daughter 
of  the  said  William  Ainslie,  and  was  not  to  be  repaid  unless 
the  said  marriage  was  broken  off  by  the  fault  or  refusal 
of  the  defender!  and  Whether  the  said  marriage  was 
broken  off,  but  not  by  such  fault  or  refusal ! 


No.  VI. 
WMem  Bank  v.  MarshaU,  S^c—2Qth  February  1848. 

It  being  admitted  that  on  or  about  the  year  1845,  certain 
persons  entered  into  arrangements  for  erecting  a  church  in 
Greenock,  called  St  Andrew^s  Church,  and  that  the  said 
church  was  erected; 

It  being  also  admitted,  that  the  defenders,  Claud  Marshall, 
James  Ballantyne,  Alexander  Kerr,  John  Anderson,  James 
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Scott,  and  Archibald  DaYidflon,  and  the  now  deceased  James 
Watt,  were  appomted  and  acted  as  Managers  of  the  said 
church. 

Whether,  during  the  period  from  October  1837  to  May 
1843,  both  inclusive,  the  Managers  of  the  said  church,  by 
themselves,  or  by  another  or  others  acting  under  their 
authority,  borrowed  and  received  from  the  said  Western 
Bank  of  Scotland,  the  various  sums,  or  any  of  them,  set 
forth  in  the  account.  No.  of  process  i  and  Whether,  in 
respect  of  the  said  advances  the  said  defenders  are,  as 
Managers  foresaid,  resting-owing  and  indebted  to  the  pur- 
suer, for  behoof  of  the  said  Bank,  the  sum  of  <£^856 :  6 :  0, 
or  any  part  thereof,  with  interest  from  29th  May  1843 ! 

Whether  the  said  sums,  or  any  part  of  them,  were  obtained 
from  the  said  Bank  by  Robert  Boxburgh,  merchant  in 
Greenock,  acting  in  behalf  of  the  said  Managers ;  and 
were,  under  the  authority,  or  with  the  approbation  of 
the  said  Managers,  and  in  their  knowledge  that  the 
same  had  been  received  from  the  Bank  as  on  their  behalf, 
applied  for  the  purposes  of  the  said  church!  and  Whether, 
in  respect  of  the  said  advances,  the  said  defenders  are, 
as  Managers  foresaid,  resting-owing  and  addebted  to  the 
pursuer,  for  behoof  of  the  said  Bank,  the  said  sum  of 
^£^6 :  6 : 9,  or  any  part  thereof,  with  interest  from  29th 
May  1843 ! 

Whether  the  said  defenders,  and  the  said  deceased  James 
Watt,  or  any  of  them,  agreed  or  undertook  to  repay  to 
the  said  Bank  the  said  advances,  or  any  part  thereof! 
uid  Whether  the  said  defenders,  and  the  trustees  of 
the  said  James  Watt,  or  any  of  them,  are  indebted  and 
resting-owing  to  the  pursuer,  for  behoof  of  the  said  Bank, 
the  said  sum  of  ^856 :  6 :  9,  or  any  part  thereof,  with 
interest  from 29th  May  1843! 

33 
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No.  VIL 

Anders(m^  ^e,  v.  National  Bank  of  Scatlandy — Sth  Februafy 

1842. 

It  being  admitted  that  the  Rev.  John  Torry,  Episcopal 
clergyman  of  Ooupar- Angus,  the  Rev.  T.  G-.  S.  Suther,  of 
St  Gkorge's  Ghapel,  Edinburgh,  and  James  J.  Smith,  S.S.G. 
were  the  Trustees  under  the  contract  of  marriage  between 
the  Rev.  Thomas  Gordon  Torry  Anderson  and  Mrs  Elizabeth 
Jane  Suther,  and  that  the  pursuers  are  the  assignees  of  the 
said  Trustees ; 

It  being  also  admitted  that  a  draft  for  ,£^500  by  Messrs 
Perez  Martin  Ounningham  and  James  Dewolf  Eraser,  was 
presented  to  the  defenders,  and  acceptance  of  the  same 
refused, 

1.  Whether,  on  or  about  the  21st  day  of  January  1841,  the 
said  Trustees  deposited  with  the  National  Bank  of  Scot- 
land two  sums,  amounting  together  to  iP500  sterling, 
and  for  which  the  said  Bank  granted  two  receipts  in 
name  of  the  said  trustees !  and  Whether  the  defenders 
are  indebted  and  resting-owing  to  the  pursuers,  as 
assignees  aforesaid,  in  the  said  sum  of  J&500,  or  any  part 
thereof,  and  interest  thereon  I 

2.  Whether  the  defenders  wrongously  refused  to  accept  the 
said  draft  of  Messrs  Perez  Martin  Cunningham  and 
James  Dewolf  Eraser,  and  are  resting-owing  to  the  pur- 
suers in  the  sum  of  ^63 :  4 :  7,  or  any  part  thereof,  as 
exchange  and  re-exchange  on  said  draft  i 
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CAUTIONARY  OBLIGATIONS : 

iHOLUDma 

GUA&^lilXSE — ^BOND    OF    CAUTION — COUNTEB-ISSUES   FOB 
DBFBNDEB — BOND  OF  PBESSNTATION — LAWBUBBOWS. 

Guarantee. — The  simple  Issue  of  resting-owing  in  cases  of 
guarantee  or  relief  is  exemplified  in  Nos.  I  to  V  of  the  sub- 
joined forms.  The  defence  going  to  the  Jury  under  such  an 
Issue  may  be,  that  the  letter  of  guarantee  does  not  apply  to 
the  account  libelled,  as  in  Baimes  v.  GaUoway^  March  14, 
1842.  In  Wikon  v.  Wihon^  5  Murr.  1,  the  Court  sent  the 
case  to  a  Jury  to  determine,  on  a  series  of  letters  alone, 
whether  there  had  been  a  guarantee  or  a  recommendation 
only.  Parole  evidence  is  not  admissible  to  prove  a  guaran- 
tee for  future  furnishings,  Macetoany  February  13,  1816, 
F.  G. ;  but  a  guarantee  interposed  in  ipso  actu^  may  be 
proved  prout  de  jure. — In  Orant  v.  Johnston^  February  28, 
1844,  and  February  7)  1845,  parole  evidence  was  admitted 
before  a  Jury,  to  explain  the  circumstance  of  a  bank-cheque 
bearing  a  wrong  date,  and  so  to  connect  it  with  a  letter  of 
guarantee  for  the  advance  made  by  the  bank. 
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Bond  of  Cfaviian. — ^A  bond  of  cantioa  affords  the  simple 
Issue,  Whether  the  principal  defaulted  and  the  cautioner  is 
resting-owing  the  sum  in  his  bond  !  as  in  Example  No.  VI. 
In  the  case  of  Patenan  ▼.  Bonar^  March  9, 1844,  where  a  bank 
gave  a  chaige  on  a  bond  for  a  cash-credit,  there  was  a  sus- 
pension, on  the  ground  that  one  of  the  intended  co-obligants 
had  never  signed  the  bond.  The  Issue,  Example  No.  VII, 
was  sent  to  a  Jury,  the  suspender  being  pursuer  of  the 
Issue,  Whether  he  was  not  resting-owing !  There  were 
averments  on  record  that  the  bank  undertook  to  obtain  the 
signatures  of  aU  the  parties  before  acting  on  the  bond. 
The  evidence  being  entirely  documentary,  a  juror  was  with- 
drawn, and  the  parties  left  the  case  both  on  fact  and  law  to 
the  Court.  It  was  observed  by  the  Lord  Justice-Clerk  that 
the  Issue  was  not  one  adapted  to  the  case  where  the  ques- 
tion of  fact,  in  consequence  of  which  alone  it  was  sent  to  a 
Jury,  was  an  undertaking  or  agreement  by  the  Bank,  and  this 
was  by  the  form  of  Issue  not  disentangled  from  the  questions 
of  law.  Other  Judges  observed  that  it  was  improper  to 
leave  the  case  to  the  Court  on  the  matters  of  fact,  and  that 
there  should  have  been  first  a  verdict  finding  the  fact,  as  to 
the  suspender^s  averments.  Dealing  however  with  the  case, 
a  majority  of  the  whole  Judges  thought  that  there  was  no 
sufficient  evidence  of  a  special  undertaking  by  the  Bank,  but 
held,  in  point  of  law,  that  the  Bank  were  not  entitled  to  act 
on  the  bond  until  it  had  been  completed  by  the  signatures 
of  aU  the  parties  whose  names  it  bore. 

In  Ramikon  v.  WcOson^  December  8, 1842,  there  was  a 
suspension  of  a  charge  on  a  cash-credit  bond,  on  the  ground 
that  the  whole  sum  was  immediately  drawn  out  and  applied 
in  payment  of  a  debt  previously  due  to  the  Bank  in  another 
character,  and  that  this  was  intended,  and  the  intention  not 
made  known  to  the  suspender.  The  Lord  Justice-Clerk  was 
strongly  of  opinion  that  an  Issue  should  have  been  sent  to 
a  Jury,  but  the  Court  below,  and  ultimately  the  House  of 
Lords  held  that  there  was  no  relevant  case  to  go  to  a  Jury, 
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there  being  no  averment  of  a  stipulation  on  the  part  of  the 
Bank,  at  granting  the  credit,  that  it  was  to  be  so  applied  ; 
but  only  that  they  supposed  it  might  be,  or  was  evidently 
intended  to  be  so  applied. 

CcwKUT'-Iiwes  for  Defender, — The  defence  that  the  em- 
ployer has  liberated  the  cautioner  by  gross  negligence  in 
superintending  the  conduct  of  the  principal,  or  by  conceal- 
ing and  misrepresenting  the  state  of  his  intromissions  after 
the  date  of  the  bond,  must  go  to  proof  under  a  Oounter- 
Issue,  of  which  Nos.  VIII  and  IX  are  examples.  In  the 
former  case,  Magistraies  of  Glcisgow  v.  HophirlcB  Trustees^ 
November  16,  1839,  the  question  arose,  Whether  the  de- 
fence was  not  of  such  a  nature  as  to  be  better  fitted  for  the 
Court  than  for  a  Jury!  But  the  Court  approved  of  the 
Issue  prepared  by  the  Lord  Ordinary,  only  striking  out  the 
word  "regularly,''  which  had  been  inserted  before  the  words 
*'  to  account"  in  the  last  Issue.  In  the  case  of  Biggar  v, 
WrigMy  November  19, 1846,  the  cautioner  of  a  trustee  in  a 
sequestration  when  sued  for  the  trustee's  deficiencies  was 
refused  an  Issue  in  defence.  Whether  the  commissioners  and 
creditors  wrongfully  failed  to  superintend  and  call  the  trustee 
to  account !  In  Falconer  v.  Lothiany  March  8,  1843,  the 
Court  judged  of  the  evidence  afforded  by  the  documents  in 
process,  both  parties  having  renounced  further  proof,  and 
repelled  Defences  by  the  cautioner  for  a  commercial  traveller, 
founded  on  alleged  concealment  and  neglect  to  enforce  pay- 
ment of  arrears.  The  Issue  which  went  to  trial  in  the  case 
of  RaiUon  v.  Matthews^  January  31,  1844,  and  March  11, 
1846,  was  one  of  Reduction  of  the  bond,  on  the  ground  of 
inducement  to  subscribe  by  undue  concealment  or  deception. 
In  the  conjoined  actions  of  Besting-owing  and  Reduction, 
the  Issue  No.  X  also  was  prepared,  of  which  Matthews  and 
Leonard  were  pursuers,  the  Counter-Issue  being  properly 
one  in  defence.  The  second  Issue  in  Example  No.  XI, 
Swan  V.  Bani  of  Scotland^  May  20,  1847,  arises  out  of  the 
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defence  or  reason  of  suspension,  that  drafts  on  the  Bank  by 
the  prinoipal  were  objectionable  under  the  stamp-laws* 

Bond  of  PrssmUaUon — ZaioJtfrrofM.-— The  Example  No. 

XII  is  an  Issue  under  a  letter  of  presentation,  putting  the 
question  of  failure  to  present,  as  leading  to  that  of  resting- 
owing  the  debt  due.  It  was  held  in  the  case  of  Chaplin  v. 
AUa%  Feb.  5, 1842,  that  parole  evidence  could  not  be  re- 
ceived,nor  the  case  be  remitted  to  a  Jury,  where  the  obligation 
to  present  was  not  founded  either  on  a  probative  writing,  or 
on  a  written  missive  with  m  interventus.    Example  No. 

XIII  is  a  form  in  the  case  of  Letters  of  Lawburrows,  which 
went  to  trial  in  Ball  v.  Longlands  <$*  Others,  12  Sh.  934. 
There  were  Issues  also  as  for  an  assault,  but  these  were  of 
course  directed  only  against  the  principal  parties. 

Cautionary  obligations,  from  their  subsidiary  nature^ 
frequently  give  rise  to  Issues  joined  to  those  against  the 
principal  sued  in  the  same  action,  but  where  it  may  be  that 
the  case  is  substantially  defended  by  the  cautioner.  Ex- 
amples of  such  Issues  are  given  tupray  p.  429,  No.  XIX, 
p.  450,  No.  XVII,  and  p.  453,  No.  XX.  The  Issue  may 
be  taken  against  the  cautioner  only,  when  its  form  will  be  as 
in  Example  No.  XY.  In  the  Issues  settled  in  the  case  of 
Chanler  v.  Borthmci^  Sfc.  July  20, 1848,  Example  No.  XIV, 
the  word  **  wrongfully  ^^  was  struck  out  by  the  Judges  of  the 
Second  Division,  as  being  unnecessary,  where  failure  to 
implement  an  obligation  is  the  ground  of  damages,  and 
as  therefore  calculated  to  mislead  or  confuse  the  Jury. 
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EXAMPLES. 


No.  I. 


Mercer  v.  Dwneany  S^c. — 2Qth  Jwm  18S3. 

Whether  the  pursuer  executed  all  or  any  part  of  the  busi- 
ness charged  in  the  accounts  Nos.  3,  4,  5,  6,  7^  8,  9,  and 
10  of  process !  and  Whether  the  defender  John  Neilson 
guaranteed  the  payment  of  the  business  executed  as  afore- 
said, and  is  indebted  and  resting-owing  to  the  pursuer  in 
the  sum  of  jP213  :  6 :  2,  or  any  part  thereof,  and  interest 
thereon,  as  the  balance  due  on  the  said  accounts ! 

No.  IL 

Baimei  ▼.  OaUoway^ — 19^  December  1840. 

It  being  admitted  that  the  defender  granted  the  letters 
of  guarantee  No.  4  of  process, 

Whether,  in  terms  of  the  said  letter,  the  pursuers  furnished 
to  David  Alexander,  druggist  in  Dundee,  all  or  any  of 
the  goods  charged  in  the  account  No.  10  of  process !  and 
Whether,  under  the  said  letter,  the  defender  is  indebted 
and  resting-owing  to  the  pursuers  in  the  sum  of  ^50,  or 
part  thereof,  with  interest  thereon,  in  payment  of  the 
said  goods! 

No.  III. 
Orant  V.  Johnston^ — 7th  February  1845, 

It  being  admitted  that  the  writing  No.  5  of  process  (the 
letter  of  guarantee)  was  subscribed  by  the  defender. 
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Whether  the  maa  of  £200  was  advaooed  by  the  panaer  on 
Saturday  the  23d  day  of  October  1841,  after  leoriving 
the  said  writing,  with  the  sabecription  of  the  defender 
thereto,  and  on  the  faith  of  the  same  i  and  Whether  the 
defender  is  indebted  and  reeting-owing  to  the  pnnnier  in 
the  said  som  of  £200^  with  interoBt ! 


No.  IV. 

StOierlandy  ^e.  ▼.  Largy$e,  ^e.—20ih  May  1844. 
(After  the  pr§fcUary  admissums.J 


Whether  the  letter  of  guarantee,  No.  9  of  process,  was 
granted  by  the  said  deceased  George  Alexander  on  the 
4th  August  1828,  or  of  any  date  prior  to  the  22d  Sep- 
tember 1828  i  and  Whether  the  said  William  Gordon  of 
Aberdour,  Hugh  Hay  Rose,  and  Alexander  Grombie  of 
Phesdo,  subscribed  the  bond  of  caution.  No.  of  pro- 
cess, with  reference  to  and  on  the  faith  of  the  said  letter 
of  guarantee !  and  Whether  the  defenders,  as  executors 
of  the  said  Greorge  Alexander,  and  representing  him,  are 
resting-owing  in  the  sum  of  £263 :  9  :  8|  sterling,  with 
interest  on  the  sum  of  «f  160 :  18 : 6  thereof,  as  principal, 
from  and  after  the  25th  March  1843,  or  any  part  thereof! 


No.  V. 

BoMy  ^0.  y.  MUne^  4rc. — 21Qih  February  1844. 

It  being  admitted  that  by  bond  and  assignation  in  se- 
curity, dated  18th  February  1840,  of  which  No.  36  of  process 
is  a  copy,  the  pursuers,  along  with,  and  as  cautioners  for 
Thomas  Bamsay,  then  in  Inverleith  Place,  Edinburgh, 
became  bound  to  repay  to  the  Gity  of  Glasgow  Life  Assur- 
ance and  Beversionary  Company  the  sum  of  £lfiO0  ster- 
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ling,  in  manner  therein  mentioned,  and  to  keep  up  the  policy 
of  aflBuranoe  on  the  life  of  the  said  Thomas  Bamsaj,  also 
therein  mentioned ; 

It  being  also  admitted  that  in  referenoe  to  that  trans- 
action the  defenders  granted  to  the  pursuers  the  letter  of 
leliefy  No.  of  process,  and  that  the  pursuers,  under  the 
said  bond  and  assignation,  have  paid  to  the  said  Company 
on  account  of  the  said  Thomas  Bamsay,  the  sums  set  forth 
in  the  schedule  hereto  annexed,  amounting  to  £2IS7 :  13 : 9, 

Whether  the  defenders,  or  any  of  them,  have  wrongfully 
failed  to  implement  the  said  letter  of  relief,  and  are  in- 
debted and  resting-owing  to  the  pursuers,  or  either  of 
them,  the  said  sums  of  £2IS7 :  13 : 8,  or  any  part  thereof, 
with  interest  thereon ! 


No.  VI. 

Wat9(m,  M'Nighi  ^  Co:s  Trustees  ▼.  West  of  Scotland 
Guanmtee  Association^ — 14ith  June  1848. 

It  being  admitted  that  at  and  prior  to  January  18479 
William  Lockhart  was  in  the  service  of  the  said  Watson, 
M^Night  and  Company  as  cashier,  and  that  the  defenders 
granted  the  bond  of  caution  No.  4  of  process,  in  the  terms 
set  forth  in  the  schedule  hereunto  annexed, 

Whether,  on  or  about  29th  January  1847,  the  said  Wil- 
liam Lockhart  received  on  behalf  of  the  said  Watson, 
M^Night  and  Company,  a  sum  of  ^1,200  or  thereby, 
from  the  Union  Bank  of  Scotland,  and  failed  to  pay 
or  account  to  them  for  the  same!  and  Whether,  in 
respect  of  the  obligations  contained  in  the  said  bond,  the 
defenders  are  indebted  and  resting-owing  to  the  pursuer 
as  trustee  foresaid,  in  the  sum  of  ^500,  or  any  part 
thereof,  with  interest  from  29th  April  1847 ! 
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No.  VII. 

PaUnon  ▼.  Banar,—9th  May  1844. 

It  being  admitted  that  the  bond  for  <£^1,500,  of  which 
No.  52  of  process  is  an  extract,  bearing  to  be  granted  to 
the  defenders  by  Alexander  Moffiit,  Mrs  Elizabeth  Garter, 
the  pursuer,  and  William  Williams,  for  a  cash-credit  account 
to  be  kept  in  the  name  of  the  said  Alexander  Moffat,  is 
subscribed  by  the  pursuer,  Moffat,  and  Mrs  Garter,  but  is 
not  subscribed  by  William  WiUiams, 

Whether  the  pursuer  is  not  indebted  and  resting-owiiig  to 
the  defender  the  said  sum  of  iPl,600,  or  any  part  th«;«of, 
under  the  said  bond,  as  the  balance  upon  a  cash-credit 
account  between  the  defender  and  the  said  Alexander 
Moffat,  in  terms  of  said  bond  i 


No.  VIII. 

Magistrates  of  Glasgow  v.  HopHrJPs  Trustees^ — 

IQth  November  1839. 

It  being  admitted  that  the  defenders,  Mrs  Hopkirk, 
Daniel  M'Eenzie,  and  J.  G.  Hopkirk,  are  trustees  of  the 
late  James  Hopkirk,  merchant  in  Glasgow,  and  that  on  the 
25th  day  of  July  1823,  the  Magistrates  of  Glasgow  appoint- 
ed Mr  Thomas  Hopkirk,  merchant  there,  to  collect  a  certain 
sum  of  teinds  from  the  heritors  of  the  parishes  of  the  said 
city  and  barony  thereof,  and  that  he  held  the  said  appoint- 
ment from  the  said  day  to  the        day  of  1833 ; 

It  being  also  admitted  that  on  the  20th  day  of  August 
1829,  the  said  Thomas  Hopkirk  delivered  to  the  said 
Magistrates  the  bond  of  caution,  No.  0  of  process, 
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Whether,  under  the  said  t>oiid,  the  defenders  or  any  of 
them,  are  indebted  and  re8tingK>wing  to  the  pursuers  in 
the  sums  of  £1,623  :  8  :  2,  and  of  dgljeOO,  or  any  part 
thereof,  with  interest  thereon,  as  the  balance  due  by 
the  said  Thomas  Hopkirk,  under  the  appointment  made 
as  aforesaid  ? 

Or, 

Whether  the  said  bond  is  not  the  deed  of  the  said  James 
Hopkirk,  and  of  the  defender,  James  Hopkirk,  or  either 
of  them ! 

Whether  the  said  Magistrates,  or  those  in  their  employ- 
ment, through  negligence,  wrongfully  failed  to  superin- 
tend the  conduct  of  the  said  Thomas  Hopkirk,  and  to 
call  him  to  account  as  collector  aforesaid ! 


No.  IX. 
Hia  V.  Coioie,  ^e.—25th  February  1840. 

It  being  admitted  that  the  pursuer  David  Hill,  was 
cashier  of,  and  has  been  appointed  to  wind  up  the  affairs  of 
a  certain  banking  company  trading  under  the  firm  of  the 
Montrose  Bank ; 

It  being  also  admitted  that  on  the  80th  day  of  May  1827^ 
the  defenders  became  cautioners,  in  terms  of  the  bond  of 
caution,  of  which  No.  87  of  process  is  an  extract,  to  the 
said  Bank  for  one  George  Strachan,  as  accountant  and 
teller  in  the  said  bank. 

Whether,  when  the  transactions  of  the  said  Bank  were 
closed,  the  said  Greorge  Strachan  was  deficient  in  account- 
ing, and  was  indebted  to  the  said  bank  in  the  sum  of 
£1,600 :  16 : 2,  now  restricted  by  subsequent  payments 
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Or, 
Whether,  from  the  date  of  the  said  bond  of  caution  or 
surety,  to  the  month  of  May  1837,  or  during  part  of  that 
period,  the  pursuers,  or  either  of  them,  were  guilty  of 
gross  negligence  in  reference  to  the  said  George  Hickes, 
and  in  superintending  his  conduct  and  actings  as  their 
agent,  or  wrongfully  concealed  irregularities  and  miscour 
duct  on  his  part,  as  their  agent,  from  the  defender,  to 
the  loss  and  damage  of  the  defender  ! 

No.  XI. 

Sioan  V.  Bank  of  Scotlandy — 2lii  May  1847. 

It  being  admitted  that  the  defender  is  treasurer  of  the 
Bank  of  Scotland,  and  that  William  Martin,  writer  in 
Lockerby,  along  with  the  suspender,  granted  the  bond  No. 
5  of  process,  to  the  branch  of  the  said  Bank  at  Dumfries, 
and  that  in  his  bankruptcy  on  the  20th  day  of  July  1831, 
there  was  an  apparent  balance  due  by  Martin  to  the  Bank 
on  his  cash-account  of  ^580  :  17 :  I, 

1.  Whether  the  said  balance,  or  any  part  thereof,  was 
caused  by  the  wrongful  act  or  acts,  or  culpable  negligence 
of  the  bank,  or  of  the  agent  or  agents  for  whom  they  are 
responsible ! 

2.  Whether  all  or  any  of  the  money  contained  in  the  said 
cash-account  was  drawn  by  Martin  from  the  said  bank 
on  the  drafts  or  orders  written  on  unstamped  paper  con- 
tained in  the  schedule  herewith  annexed,  and  drawn  and 
issued  beyond  the  statutory  distance,  or  wrong  dated  in 
point  of  time  or  place,  and  were  known  by  the  agent  of 
the  bank  to  be  drawn  beyond  such  distance,  or  to  be 
wrong  dated  in  point  of  place,  or  to  be  wrong  dated  in 
point  of  time ! 
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No.  XII. 

LiddeU  V.  6Uehri8t,—2id  Feiruaty  1832. 

It  being  admitted  that  on  the  4th  day  of  June  1818,  the 
defender  granted  the  letter  of  presentation,  No.  5  of  process. 

Whether  the  defender  wrongfully  failed  to  present  the  per- 
son of  John  Oilchrist  at  the  office  of  George  Steele,  mes- 
senger in  Lanark,  in  terms  of  the  said  letter,  and  is  in- 
debted and  resting-owing  to  the  pursuer  in  the  sum  of 
^12 :  2 :  6,  or  any  part  thereof,  with  interest  thereon, 
from  the  6th  October  1817 ! 

No.  XIII. 
BaU  y.  Longlands,  ^c.—25th  June  1833. 

It  being  admitted  that  in  the  month  of  May  1832,  the 
pursuer  obtained  against  the  defenders  David  and  Thomas 
Longlands,  Letters  of  Lawburrows,  under  the  penalty  of 
400  Marks  each,  and  that  the  defender  Alexander  John- 
stone, was  cautioner  for  the  said  defenders  in  the  said  Law- 
burrows, 

Whether,  on  or  about  the  16th  day  of  September  1832,  on 
a  road  leading  southward  from  the  gate  of  the  avenue  of 
the  mansion-house  of  Eersie  Bank,  in  the  County  of  Stir- 
ling, the  defender  Thomas  Longlands  did  assault,  or 
assault  and  strike  the  pursuer,  in  contravention  of  the 
said  Lawburrows ! 

Whether,  at  the  time  and  place  aforesaid,  the  defender 
David  Longlands  did  assault,  or  assault  and  strike  the 
pursuer,  in  contravention  of  the  said  Lawburrows ! 
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No.  XIV. 

Chanter  ^  Co.  v.  Bonrie^B  Trustee  ^  Thorns,— 2aih  Jidy  1848. 

1.  Whether  the  said  Peter  Borne  entered  into  a  contract 
with  the  pursuers,  by  missives  dated  the  11th  day  of 
October  1838,  for  the  construction  and  delivery  to  the 
pursuers  of  certain  locomotive  engines,  under  the  terms 
and  conditions  therein  specified !  and  Whether  the  said 
Peter  Borne  failed  to  implement  and  fulfil  the  said  con- 
tracty  to  the  loss,  injury,  and  damage  of  the  pursuers  ? 

2.  Whether  the  said  Peter  Borne,  having  then  received 
from  the  pursuers  the  sum  of  £Q00  in  advance,  for  loco- 
motive engines  to  be  delivered  by  him  to  the  pursuers  by 
his  obligatory  letter  dated  the  4th  day  of  January  1840, 
as  accepted  by  the  pursuers^  letter  of  acceptance  dated 
the  6th  day  of  January  1840,  undertook  and  agreed  to 
deliver  to  the  pursuers,  on  one  of  the  railway  lines  in 
London,  three  locomotive  engines  constructed  and  finished 
according  to  the  descriptions  contained  in  the  foresaid 
missives,  in  terms  following,  viz.: — "  One  to  their  order,'' 
&o.!  and  Whether  the  said  Peter  Borrie  failed  so  to 
deliver  to  the  pursuers  the  said  locomotive  engines,  con- 
structed and  finished  as  aforesaid,  to  the  loss,  injury,  and 
damage  of  the  pursuers ! 


3.  Whether  the  defender  Thorns  added  his  holograph  obli- 
gation to  the  foresaid  obligatory  letter,  in  terms  follow- 
ing, viz. : — *^  On  receiving  J.  Chanter  &  Company's  accept- 
ance pro  <£  1,000  at  three  months,  and  a  settlement  of 
the  balance  in  terms  of  the  above,  I  agree  to  guarantee 
ddivery  of  the  engines  on  board  of  a  vessel  for  London. 
(Signed)    ''  William  Thoms."  \  and  Whether  the  said 


500  OAUTIOVABT  0BU0ATT0V8. 


aooeptaiM 


pro  J^1,000,  in  terms  of  the  said  obligatory  letter,  &iled 
to  implement  and  fulfil  the  foresaid  obligation,  to  the 
loss,  injury,  and  damage  of  the  pursuer ! 


No.  XV. 

M'Viniih  y.  M'Phenony  ^c—im  March  1844. 

It  being  admitted  that  the  defender  M^Pherson  is  a 
messenger-at^arms,  and  that  the  other  defenders  are  caution- 
ers for  him  in  his  said  office  of  a  messenger, 

Whether,  on  or  about  the  22d  day  of  June  1841,  the 
defender  Wm.  0.  M'Pherson  was  employed  by  or  on 
behalf  of  the  pursuer  to  search  for,  apprehend,  and  im- 
prison John  Hossack,  of  Monkwearmouthshire,  in  the 
county  of  Durham,  shipowner!  and  Whether  the  said 
defender  wrongfully,  and  in  violation  of  his  duty,  failed  to 
apprehend  and  imprison  the  said  John  Hossack!  and 
Whether  the  defenders,  or  either  of  them,  are  indebted 
and  resting-owing  to  the  pursuer  the  sum  of  j?30 : 3 :  10, 
with  interest ! 


No.  XVI. 

Abraham  v.  Steely— Sth  March  1843. 

Whether,  on  or  about  the      day  of  a  bond  of  caution 

was  granted  by  W.  and  M.  Gochrane,  jewellers  in  Glas- 
gow, and  the  individual  partners  of  that  firm,  and  pro- 
duced by  them  in  a  process  of  Suspension  at  their  instance 
against  the  pursuer,  subscribed  by  Charles  Donaldson, 
linen  merchant  in  Glasgow,  and  Robert  M^Olelland,  work- 
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ing  jeweller  there,  as  cautioners  in  the  said  Suspension, 
attested  by  William  Munro,  writer  in  Glasgow!  and 
Whether  the  defender  granted  a  oertificate  that  the  said 
eautionera  and  attestor  were  habite  and  repute  responsible 
for  the  obligations  contained  in  the  said  bond,  through 
fraud,  collusion,  or  gross  negligence,  and  afterwards  ad- 
hered to  the  said  certificate,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

N.B. — For  another  Issue  of  the  same  description,  see 
above,  p.  390,  No.  IX. 
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PABTNEBSHIP. 

The  subject  of  Partnership  gives  rise  to  several  Issues  on 
particular  facts,  the  bearing  of  which  on  the  cause  or 
accounting  between  the  parties  is  judged  of  by  the  Court. 
Such  are  the  questions.  Whether  a  partnership  was  dis- 
solved at  a  particular  date  t  and  Whether  certain  parties 
were  in  the  knowledge  of  the  dissolution !  See  Example 
No.  IV.  Such  also  is  the  question,  Whether  a  partnership 
existed !  as  in  Examples  No.  I,  II,  and  III ;  the  first  being 
similar  to  the  Issue  in  M<ick  v.  Cldand^  10  Sh.  850,  where 
the  defender  was  successful  in  proving  that  the  pursuer  had 
been  only  a  clerk.  No.  II  was  the  Issue  in  the  case  of 
WiUon  V.  Beveridgey  10  Sh.  110,  and  was  allowed  upon  a 
general  averment  of  partnership,  without  any  specification 
on  the  Record  of  the  facts  from  which  partnership  was 
to  be  inferred.  No.  Ill  is  the  Issue  approved  by  the 
First  Division,  in  Fraser  v.  ffair^  24th  June  1848,  where 
the  Court  overruled  the  objection  that  the  firm  being 
Alexander  Hair  &  Co7.  and  Fraser^s  name  not  appear- 
ing above  the  door,  or  in  the  licence,  or  pawn  tickets, 
the  partnership  was  illegal  under  the  Pawnbroking  Acts. 
They  sent  the  Issue  to  the  Jury  as  settled  by  the  clerks, 
rejecting  that  proposed  by  the  Lord  Ordinary,  which  would 
have  laid  the  burden  on  the  pursuer  of  proving  that  in 
the  contract  of  copartnership  it  was  stipulated  that  there 
should  be  publicity.  But  in  accordance  with  the  decision 
of  the  House  of  Lords,  in  Oordan  v.  Hawdenj  28th  April 
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1845,  the  pursuer^B  Issue  as  settled  bound  him  to  prove 
the  fact  of  publicity.  The  old  and  defective  fonn  of  Issue 
is  exemplified  in  Smith  v.  PtMer,  2  Murr.  340. 

In  the  case  of  Can^bdTs  Trustees  v.  Thomson,  7  Sh.  650, 
reversed  on  Appeal,  5  W.  &  Sh.  16,  the  question  being, 
What  share  of  profits  a  partner  was  entitled  to !  the  House 
of  Lords  held  that  this  was  a  proper  subject  for  investigation 
before  a  Jury,  and  that  there  was  no  presumption  of  law 
for  equality,  independent  of  the  circumstances,  but  that 
equal  division  was  a  result  to  be  come  to  by  a  Jury,  if  they 
should  have  no  evidence  leading  them  to  a  different  propor- 
tion. The  EngUsh  precedent  of  Peacock  v.  Peacock,  2  Gamp. 
45,  and  16  Yes.  48,  was  followed,  where  an  Issue  was  directed 
out  of  Chancery  ^*  to  try  whether  the  plaintiff  was  beneficially 
a  partner  with  the  defendant,  and  if  he  was,  for  what  share, 
not  exceeding  one  moiety  of  the  profits?^  and  the  Jury,  on 
evidence  of  the  relatiye  situations  of  the  parties, — ^a  son 
taken  by  his  father  into  partnership  without  any  contract, 
— ^found  the  son  entitled  to  one-fourth  of  the  profits. 

In  Venahles  v.  Wood,  M'F.  J.  B.  44,  and  8th  March 
1839,  1  D.  659,  the  question  of  Whether  there  was  a 
joint  adventure  in  the  publication  of  certain  books  i  was  put 
as  leading  to  the  Issue  of  resting-owing  for  furnishings  of 
paper.  The  question  Whether  the  defender  was,  or  held 
himself  out  to  be  a  partner?  leads,  in  Example  No.  V,  to  the 
Issue  of  resting-owing  to  a  third  party  making  furnishings ; 
and  in  No.  VI  the  admission  of  being  a  shareholder,  paves 
the  way  for  the  question  of  resting-owing  certain  instalments 
on  the  shares  held.  The  nature  of  the  defence  in  the  latter 
case  appears  from  the  Issues  in  a  Counter- Action  between  the 
same  parties,  see  Example  No.  VII,  where  the  liability  of 
the  company  to  a  partner  in  consequence  of  illegal  proceed* 
ings  in  violation  of  a  Statute  is  put  in  Issue  along  with  the 
defcnder'^s  alternative  Issue  of  homologation  or  acquiescence 
in  the  proceedings,  dyne's  Trustees  v.  Edinburgh  Oil  Oas  Oo. 
2  Sh.  and  M'L.  243 ;  Edinburgh  OU  Gas  Co.  v.  Clynis  Trustees, 
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16  Sh.  164/  In  Campbell  ▼.  Campbell  and  Oihan,  12  Sh. 
573,  the  Issue  was  one  of  resting-owing  the  balance  of  a 
sum  of  penalties  incurred  by  illegal  operations  by  the  other 
partners  without  the  knowledge  of  the  pursuer,  who  succeeded 
in  obtaining  a  yerdict,  the  defenders  having  failed  to  shew 
under  an  alternative  Issue  his  knowledge  of  the  illegal  trans- 
actions. In  the  case  of  NiAei  v.  Taylor^s  ExecutwrSy  Decem- 
ber 19, 1840,  the  plea  of  the  partner  of  a  dissolved  company 
in  defence  to  a  claim  for  an  admitted  partnership  debt,  was 
novation  by  acceptance  of  a  security  from  the  other  partner, 
and  this  was  tried  under  the  Issue  No.  IX  of  the  Examples, 
in  which  the  burden  is  laid  on  the  defender  (and  advocator.) 
In  Gallie  v.  Wylie^  January  25, 1845,  the  questions  Whether 
there  was  a  bi/Mk  fide  partnership !  and  Whether  certain 
goods  were  the  property  of  the  partnership!  were  raised 
in  a  multiplepoinding,  and  after  considerable  discussion  on 
the  Issues,  those  in  Example  No.  XI  were  settled  by  the 
Second  Division,  and  sent  to  trial ;  the  company  creditors 
being  pursuers  of  the  leading  Issue,  and  the  trustee  on  the 
sequestrated  estate  of  the  individual  being  defender  in  that, 
and  pursuer  of  a  Counter-Issue  founded  on  the  plea  of  re- 
puted ownership. 

An  Issue  of  damage  will  go  to  the  Jury  for  wrongfully  fail- 
ing to  fulfil  an  agreement  to  enter  into  a  partnership,  Example 
No.  XII ;  and  for  wrongfully  putting  an  end  to  a  copart- 
nery as  in  Examples  No.  XIII  to  XV.  The  case  of  Swing 
V.  Crichtonj  4  Murr.  180,  furnishes  an  Issue  where  damages 
were  sought  against  directors  of  a  company  for  illegally 
transferring  the  property  of  the  company  at  a  private  valua- 
tion, with  an  alternative  Issue  of  acquiescence  by  the  pur- 
suer in  the  valuation ;  the  Lord  Chief  Commissioner  observed 
that  the  point  on  the  pursuer^s  side  was.  Whether  the  pro- 
perty would  have  sold  for  more  at  a  public  than  a  private 
sale  i  as  well  as  the  illegality  of  the  transaction,  for  the  Issue 
could  not  be  cut  in  parts,  as  it  put  in  one  question  *'  the 
illegal  injury  of  the  pursuer  by  a  private  valuation.*" 
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EXAMPLES. 

No.  I. 

Bobertsan  v.  IforriMm,  ^e, — 9th  March  1842.  • 

Whether,  dnring  all  or  any  part  of  the  period  from  Martin- 
mas 1816  to  Martinmas  1836,  the  late  John  Robertson, 
in  SherifT-muir  lands,  in  the  parish  of  Logie,  and  county 
of  Glackmannan,  and  the  pursuers,  oarried  on  the  business 
of  lime  burners  at  the  lime  works  of  Sheriff-muir  lands 
aforesaid,  as  copartners,  or  as  joint  lessees  of  the  said 
lime  works ! 

No.  II. 

Bwmdge  v.  Wibofir-24ih  Janmty  18S2. 

Whether  William  Beyeridge,  pursuer,  was  a  partner  of  the 
millHspinning  concern  carried  on  at  Midroill  of  Pitliver, 
posterior  to  the  21st  day  of  September  1821 !  and  if  so, 
how  long  thereafter ! 

No.  III. 

Fraser  v.  Hair,— 16th  June  1848. 

Whether,  on  or  about  the  month  of  September  1840,  the 
pursuer  and  defender  entered  into  partnership  for  the 
purpose  of  earrying  on  the  business  of  pawnbrokers  in 
Olasgow,  and  did  carry  on  the  said  business  in  partner- 
ship, under  the  firm  of  Alexander  Hair  and  Company, 
from  said  month  of  September  1840  till  in  or  about  the 
month  of  August  1844 !  and  Whether,  during  the  said 
period  from  September  1840  to  August  1844,  the  pur- 
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suer  openly  and  avowedly  acted  as,  and  was  genenJlj  and 
pubUoIy  known  by  the  customers  and  others  dealing  with 
the  concern  of  Alexander  Ebur  and  Company,  to  be  one 
of  the  partners  thereof! 


No.  IV. 

JohnsUm  4*  Co*  v.  VaUance  4*  Co.—7ih  Jufy  1823. 

{After  PrefiU&ry  AdmimioiM^ 

Whether,  on  or  about  the  Ist  day  of  May  18179  or  on  the 
30th  day  of  April  preceding,  the  said  concern  of  Hugh 
Vallance  &  Go.  was  dissolved  by  mutual  consent  ? 

Whether,  previous  to  the  2d  day  of  April  1819,  the  said 
Pollock,  Gilmour,  &  Go.  were  in  the  knowledge  that  the 
said  company  or  concern  of  Hugh  VaUance  &  Co.  had 
been  dissolved  % 


No.  V. 

Burgtall  V.  Strinj—Tth  March  1834. 

It  being  admitted  that  a  steam-engine  was  ordered  from 
the  pursuer,  and  erected  by  him  at  the  distillery  at  Kirklis- 
ton, carried  on  under  the  firm  of  Messrs  Andrew  Stein  and 
Company, 

Whether  the  said  engine  was  furnished  to  the  firm,  the 
defender  being,  or  holding  himself  out  to  be,  a  partner  of 
that  said  firm,  or  to  the  defender  carrying  on  the  business 
of  the  distillery  under  the  said  firm,  for  his  own  behoof, 
and  at  his  own  risk  i  and  Whether  the  defender  is  in- 
debted and  resting-owing  to  the  pursuer  in  the  sum  of 
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£236 :  13 :  4,  or  any  part  thereof,  as  the  balance  of  the 
priee  of  the  said  engine  t 


No.  VI. 
OH  Oa$  Company  v.  Clynej — 16ih  June  1831. 

It  being  admitted  that  by  an  Act  of  Parliament,  5  Geo. 
IV.  c  76,  a  company  was  established  in  Edinburgh  under 
the  name  of  the  Edinburgh  Oil  Gkus  Light  Company,  for  the 
purpose  of  manufacturing  gas  from  oil  and  other  sub- 
stances; 

It  being  also  admitted  that  the  defender  was  proprietor 
of  forty-two  shares  of  the  stock  of  the  said  company  during 
the  months  of  January  and  February  1820, 

Whether  the  defender  is  indebted  and  resting-owing  to  the 
pursuers  in  the  sum  of  iPldO  sterling,  or  any  part  thereof, 
with  interest  thereon  from  the  10th  day  of  January  1826 ; 
and  the  sum  of  jE^lSO  sterling,  or  any  part  thereof,  with 
interest  thereon  from  the  13th  day  of  February  1825,  as 
the  instalments  or  instalment  on  the  shares  of  the  said 
company,  held  by  the  defender  as  aforesaid ! 


No.  VII. 
Clyne  v.  (HI  Gas  Co.— 16th  June  1831. 

It  being  admitted  that  under  an  Act  of  Parliament,  5 
Geo.  IV.  c.  76,  a  company  was  established  in  Edinburgh, 
under  the  name  of  the  Edinburgh  Oil  Gas  Light  Company, 
for  the  purpose  of  manufacturing  gas  from  oil  and  other 
substances ; 

It  being  also  admitted  that  the  pursuer  was  an  original 
partner  of  the  said  company,  and  as  such,  held  twelve  shares 
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of  the  Btook  of  the  said  oompany,  on  whieh  he  paid  cerfcain 
instahnentfl,  and  that  between  the  17th  day  of  January  and 
2l8t  day  of  April  1834,  the  pursuer  purchased  forty  addi- 
tional shares  of  the  said  stock,  with  which  he  paid  certain 
instalments  and  premiums, 

Whether,  between  the  19th  day  of  January  1824  and  the 
15th  day  of  May  1828,  the  defenders  wrongfully  Tiolated 
the  proTisiona  of  the  aforesaid  Statute,  and  thereby 
became  indebted  to,  and  are  resting-owing  to  the  pursuer 
in  the  sum  of  £1^183  :  10 :  5^,  or  any  part  thereof,  with 
interest  thereon,  aa  the  yalue  of  the  share  of  stock  hdd 
by  the  pursuer  as  aforesaid ! 

Or, 

Whether  the  pursuer  homol<^ted  or  acquiesced  in  all  or 
any  of  the  said  actings  of  the  defenders ! 


No.  VIIL 
EoffOfik  4r  Cb.  v.  ChrJM$  TrHtim,—27th  February  1844. 

It  being  admitted  that  the  pursuers  are  the  whole  sur- 
viving solvent  partners  and  representatives  of  the  whole 
deceased  solvent  partners  except  the  said  Hugh  Gordon,  of 
the  said  Union  Whale  Fishing  Company  of  Aberdeen ; 

It  being  also  admitted  that  the  said  Hugh  Gordon  was, 
at  the  time  <^  his  death,  which  happened  in  July  1834,  a 
partner  of  the  said  Oompany,  and  that  the  defenders  are 
his  trustees,  executors,  and  personal  representatives, 

1.  Whether  the  defenders,  as  trustees  and  executors  of  the 
sud  Hugh  Gordon,  became  partners  of  the  said  Company, 
and  are  as  partners,  resUng-owing  to  the  pursuers  the 
sum  of  £336 :  0 :  10,  or  any  part  thereof,  with  interest 
from  the  31st  of  January  1843 
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2.  Whether  the  defenders,  as  representing  the  said  Hugh 
Gordon,  formerly  a  partner  of  said  Oompany,  are  resting- 
owing  to  the  pursuers  the  sum  of  jf  336 :  0 :  10,  or  any 
part  thereof,  with  interest  from  31st  January  1843 ! 


No.  IX. 
Ni$l€t  Y.  Tayhr'B  Ea$efaan,—30th  May  1840. 

It  being  admitted  that  prior  to  the  Ist  day  of  June  1831, 
the  pursuer  and  James  M^AUy  carried  on  business  as  soap 
manufacturers  in  Glasgow,  under  the  firm  of  M^AUy  and 
Nisbet,  and  that  in  the  dissolution  of  the  said  company  on 
the  said  day,  they  were  due  to  the  late  William  Taylor  a 
balance  of  ^395  :  16s, 

Whether  the  pursuer  is  still  not  indebted  and  not  resting- 
owing  in  the  sum  of  ^208  :  13s,  with  interest,  or  any  part 
thereof,  as  the  balance  of  the  said  debt ! 


No.  X. 

WhUshavm  ^  Fumsss  Junction  BaUway  Co.  y.  Mtxe/atfym^ — 

17th  November  1848. 

Whether  the  defender  is  the  holder  of  20  shares  of  the 
Whitehayen  and  Fumess  Junction  Railway  Company,  and 
is  indebted  and  resting-owing  to  the  pursuers  in  the  sum 
of  ^40,  being  the  amount  of  the  second  call  of  £2  per 
share  on  said  20  shares  of  the  Whitehayen  and  Furness 
Junction  Bailway  Company,  with  interest  thereon,  from 
the  1st  day  of  May  1846 !  and  Whether  the  defender  is 
resting-owing  to  the  pursuers  in  the  farther  sum  of  ^40, 
being  the  third  call  of  £2  per  share  on  said  20  shares, 
with  interest  thereon,  from  the  24th  day  of  May  1847 ! 


510  PABTHSBBHIP. 


No.  XL 

GalUe,  ^e.  v.  WiUon's  Tnutee$,—2d  Jufy  1844. 

Whether,  on  or  about  7th  April  1840,  a  partnership  exiflted 
bearing  the  name  of  Alexander  Wilson  and  Company, 
and  of  which  Alexander  Wilson  and  Robert  Watt, 
were  the  partners,  and  carried  on  and  transacted  business 
under  the  said  firm !  and  Whether  the  stock  of  goods 
and  outstanding  debts,  the  proceeds  of  which  form  the 
fund  in  medio,  or  any  part  thereof,  belonged  to  or  were 
the  property  and  stock  in  trade  of  the  said  partnership ! 

Or, 

Whether  the  stock  in  trade,  or  part  thereof  contained,  on 
7th  April  1840,  in  the  shop  in  Dalkeith  sometime  occu- 
pied by  the  said  Alexander  Wilson,  was  in  the  ostensible 
possession  and  reputed  ownership  of  the  said  Alexander 
Wilson !  and  Whether  the  fund  in  medio,  or  any  part 
thereof  belonged,  or  is  justly  addebted  to  the  trustee  on 
the  sequestrated  estate  of  the  said  Alexander  Wilson ! 


No.  XII. 

M'Ewans  y.  MiUer,~25th  June  1829. 

Whether  the  defender  agreed  to  enter  into  a  partnership 
with  the  pursuers  in  terms  of  a  paper  entituled,  Heads  c^ 
Agreement,  dated  10th  June  1828,  being  No.  2  of  process! 

Whether  the  defender  wrongously  failed  to  implement  the 
said  agreement  of  copartnery,  to  the  loss,  injury,  and 
damage  of  the  pursuers,  or  any  of  them  ! 
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No.  XIIL 

Peebles  v.  Turner,— 3d  March  1840. 

Whether,  about  the  end  of  the  month  of  March  or  during 
the  month  of  April  1837}  the  pursuer  and  defender  entered 
into  a  copartnership  for  five  years  from  the  21  st  of  Feb- 
ruary 1837,  or  for  any  part  of  that  period,  for  the  pur- 
pose  of  carrying  on  busineBS  as  druggbte  and  apothecaries 
in  Qreenock,  the  pursuer  to  have  a  salary  of  ,f  120  a 
year,  as  manager,  and  to  draw  one-third  of  the  profits  of 
the  said  business  i  and  Whether,  on  or  about  the  30th 
day  of  October,  the  defender  wrongfully  put  an  end  to 
the  said  copartnership,  to  the  loss,  injury,  and  damage 
of  the  pursuer ! 

Sum  dauned,  ^^1,246 : 1 :  2. 


No.  XIV. 
Laiwsan  v.  Dry8dal0y—2XHA  February  1844. 

Whether,  in  the  year  1837,  or  at  least  prior  to  the  month 
of  December  1841,  the  pursuer  Lawson,  and  the  defender 
Drysdale,  carried  on  business  in  Glasgow  aa  nursery, 
seedsmen,  and  florists  together,  under  the  firm  of  Drys- 
dale and  Lawson,  on  an  agreement  of  copartnership  for 
nineteen  years,  from  the  term  of  Martinmas  1836 ! 

Whether,  on  or  about  the  end  of  the  month  of  December 
1841,  or  beginning  of  January  1842,  the  defender  did,  in 
breach  of  the  said  agreement,  issue  a  notice  of  dissolution 
of  the  said  copartnership,  as  at  the  3l8t  of  December  1841, 
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and  thereafter  refiued  to  act  along  with  the  purBaer  as  a 
partner,  under  the  said  agreem^it,  to  the  loes,  injury,  and 
damage  of  the  pursuer  Lawson  ! 


No.  XV. 

Campbett  v.  M'Leisk,  ^c—12a  Fdntary  1825. 

It  being  admitted  that  on  the  10th  day  of  May  1818,  the 
pursuer,  defenders,  and  others,  formed  themselves  into  a 
company  denominated  the  Edinburgh  and  Perth  Waterioo 
Coach  Company,  and  that  on  the  said  day  the  said  partners 
did  enter  into  certain  resolutions  for  the  regulation  and 
management  of  the  business  of  the  said  company,  which 
said  resolutions  are  produced  in  process. 

Whether  the  said  company  still  subsisted !  and  Whether 
the  said  resolutions  continued  in  force,  and  were  the  re- 
gulations under  which  the  affairs  of  the  said  company 
were  managed  in  the  beginning  of  the  month  of  August 
1823 !  and  Whether,  in  violation  of  the  said  regulations, 
the  defenders,  on  or  about  the  23d  day  of  August  1823, 
put  an  end  to  the  said  company,  to  the  loss  and  damage 
of  the  said  pursuer  ! 

Whether,  on  or  about  the  said  23d  day  of  August  1823, 
the  defenders,  without  due  and  sufficient  cause  or  warning, 
did  put  an  end  to  the  said  copartnery,  to  the  loss  and 
damage  of  the  said  pursuer ! 

Or, 

Whether,  on  or  about  the  10th  day  of  June  1820,  the  said 
Waterloo  Coach  Company  was  dissolved ! 


PART  XXI. 


MANDATE  AND  AGENCY, 

aohUNSQ 
AQEKT  AKB  PRINCIPAL— GOMMIfiSIOK  AGBVOY — TRVBT. 

Ageut  and  Principal. — Mandate  may  be  admitted,  as  for 
instance,  by  power  of  attorney,  and  then  the  question  for 
the  Jury  will  be.  Whether  the  mandant  is  resting-owing  sums 
expended  in  his  business,  as  in  Sassen  v.  CainpbeU^  8  Sh.  707» 
Example  No.  I.  The  enquiry  of  the  Jury  may  be,  Whether 
authority  was  delegated  or  not !  The  question  may  arise 
between  the  mandant  and  mandatory,  as  in  the  case  of 
power  to  indorse  bills.  It  was  held  in  Davidkon^  3  Dow«  218, 
that  authority  to  indorse  bills  may  be  giv^i  without  specific 
mandate,  and  may  be  proved  by  facts  and  circumstances ; 
and  in  Anderson  y.  Bud  Sf  Holmes^  June  3, 1842,  an  aver- 
ment of  a  practice  for  agents  to  mdoree  per  jprocuration  of 
the  principal  was  held  relevant,  and  the  Issue,  Example 
No.  II,  was  approved  of.  The  question  may  arise  with 
third  parties,  as  in  Chanter  v.  TbomSy  February  20, 1845, 
and  Example  No.  IV,  where  the  principal  succeeded  in 
setting  aside  an  agreement  as  entered  into  by  an  agent  not 
duly  authorised.  The  same  may  arise  in  regard  to  the  ex- 
tent of  a  factor  s  powers,  as  matter  of  fact,  Marqwie  of 
Tweeddale,  M'F.  J.  B.  In  Bridges  v.  WHUson's  Trustees^ 
10  Sh,  43,  the  pursuer  made  a  loose  general  averment  that 
the  defenders  had  conferred  ample  powers  on  their  commis- 
sioner to  enter  into  the  transaction,  and  in  proof  conde- 
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floended  paiticiilariy  only  on  eertain  aoeoonts  already  in  pro- 
oess,  and  the  Gomt  therefore  hM  that  there  was  no  room  for 
an  Issue.  The  Issne  No.  V  was  settled  in  the  case  of  Mac- 
danaU  ▼.  Baxter^  12  Sh.  557.  where  the  allegation  was,  that 
the  defender,  as  the  pnrsner'*s  factor,  had  let  a  farm  without 
authority,  and  involved  his  principal  in  litigation  with  the 
tenant.  In  Bwrrdl  v.  Bodge^  2  Murr.  525,  damages  were 
found  due  by  an  agent  to  his  principal  for  having  concealed 
from  an  intending  purchaser  the  acceptance  of  his  offer. 

Cammiition  Agencjf. — ^The  subjoined  Examples  Nos.  VI 
to  X,  illustrate  the  Issues  arising  out  of  reciprocal  actions 
by  commission  agents  for  the  balance  of  their  account,  and 
by  their  employers  against  them  for  damages  for  failure  in 
duty.  In  HaUiUg  v.  BaiUanj  5  Murr.  322,  an  agent  was 
found  resting-owing  the  price  of  goods  which  he  was  in- 
structed to  sell  for  ready  money,  but  sold  on  credit.  Under 
the  simple  Issue  of  resting-owing,  he  was  allowed  to  prove 
that  he  had  communicated  the  name  of  the  purchasers  to  lus 
employer,  who  was  said  to  have  adopted  them  as  his  debtors, 
but  was  unable  to  do  so.  In  Bawson  ($*  Co.  v.  Johntton^  11  Sh. 
1011,  the  Issue  was  resting-owing  for  goods  sold  through  a 
commission  agent.  Evidence  went  to  the  Jury  on  the  de- 
fender's averment  that  he  had  bought  the  goods  supposing 
they  were  the  property  of  the  agent,  and  as  part  of  a  trans- 
action with  him,  and  also  that  the  pursuer  had  adopted  the 
agent  as  his  debtor.  In  Sheriff  v.  Steins  Assignee^  4  Murr. 
454,  the  question  of  fact  for  the  Jury  was.  Whether  the 
agent  was  ^^  entitled^  to  retain  commission,  and  del  credere 
commission !  and  this  was  interpreted  to  be.  Whether  he 
was  so  ^'  by  the  usage  of  trade  !^  and  the  Issue  not  being  a 
goneral  one  of  resting-owing,  proof  of  acquiescence  by  an 
authorised  party  was  refused. 

TVtM^.-^The  matters  of  fact  requiring  the  interposition 
of  a  Jury  under  this  head,  are  such  as,  Whether  a  sale  v^as 
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collufiiye,  and  for  the  trustee^s  own  behoof,  as  in  Example 
No.  XII ;  failure  to  recover  rents  from  want  of  ordinary 
diligence,  as  in  No.  XIII ;  and  loss  of  sums  belonging  to 
the  trust-estate  by  gross  negligence,  as  in  Nos.  XIV  and 
XV.  The  last  is  the  Issue  in  the  case  of  Home  y.  MenzieSy 
July  10, 1845,  where  the  presiding  Judge  directed  the  Jury 
that,  looking  to  the  legal  principles,  and  the  words  of  a  pro- 
tecting clause  in  the  trust-deed,  they  must,  under  the  words 
^'  wrongfully  and  in  contravention  of  his  duty  as  trustee,^^ 
be  satisfied  that  the  trustee  was  ^'guilty  of  gross  and  culpable 
n^ligence.*"  It  was  held,  on  a  Bill  of  Exceptions,  that  the 
Judge  had  not  ^*  changed  the  Issue  and  substituted  another 
in  its  place,^  and  that  it  was  his  duty  to  direct  the  Jury 
what  constitutes  ^*  wrong^  as  applicable  to  the  case  appear- 
ing on  evidence. 

In  the  case  of  Clay  v.  Home^  M'F.  J,  B.  9,  an  Issue  went 
to  trial,  Whether  the  defender,  one  of  several  trustees,  had 
wrongfully  delayed  to  subscribe  a  disposition  of  trust-pro- 
perty, to  the  loss  and  damage  of  the  pursuer,  his  co-trustee, 
as  representing  the  trust !  and  the  defender  proved  to  the 
satisfaction  of  the  Jury  that  his  delay  had  not  been  un- 
reasonable or  wrongful.  In  Campbell  v.  Gordon^  Mac.  20, 
1844,  the  Issue  was  the  ordinary  one  in  an  action  of  damages, 
and  the  point  for  the  Jury  was.  Whether  horning  and  cap- 
tion had  been  wrongfully  used  against  a  trustee  for  a  trust- 
debt  for  which  he  was  not  personally  liable !  The  defence 
was,  that  the  diligence  was  only  used  against  him  as  trustee, 
and  not  so  as  to  affect  his  character  as  an  individual,  and 
the  Jury  found  for  the  defender. 

The  Example  No.  XV II  arises  out  of  an  action  by  a  trus- 
tee for  creditors  against  his  constituents  for  law  expenses, 
on  the  ground  of  his  having  acted  under  their  authority  and 
instructions ;  and  No.  XVIII  from  an  action  against  a  bond- 
holder on  his  liability  to  account  as  mandatory  or  trustee, 
for  the  surplus  price  of  the  subject,  after  satisfying  his  own 
debt. 
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EXAMPLE& 

No.  I. 

Sa89&n  y.  Catnpbdl,—27th  May  1829. 

It  being  admitted  that  the  defender,  while  residing  in 
Paris,  granted  to  the  pursuer  a  power  of  attorney,  in  termB 
of  a  letter  dated  23d  June  1808, 

Whether,  in  execution  of  the  powers  granted  by  the  said 
letter,  the  pursuer  oame  to  Britain  and  transacted  certain 
business  for  the  defender,  during  the  years  1808  and 
1809 !  and, 

Whether  the  pursuer  expended  ^1,240,  or  any  part  there- 
of, according  to  the  schedule  hereunto  annexed,  in  execu- 
tion of  the  said  business!  and  Whether  the  defender  is 
indebted  and  resting-owing  to  the  pursuer  in  the  said 
sum  of  J?l,240,  or  any  part  thereof,  for  expense  in  the 
execution  of  the  power  granted  by  the  said  letter,  and  in 
the  sum  of  ^1,000,  or  any  part  thereof,  as  remuneration 
for  his  services  in  the  execution  of  the  said  powers  ? 


No.  II. 

Anderson  y.  Buei  ($*  HobneSy-^h  June  1841 « 

It  being  admitted  that  the  bill  of  exchange  for  the  sum  of 
£265  :  7 :  4,  No.  3  of  process,  bearing  to  be  drawn  and  in- 
dorsed by  ^^  Duncan  M'Gorkindale  &  Oo.^  merchants  and 
agents  in  Glasgow,  pro  Buck  &  Holmes  the  defenders,  was 
discounted  at  the  bank  of  which  the  pursuer  is  manager, 
and  was  protested  for  non-payment. 
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Whether  the  said  Duncan  M^Gorkindale  &  Go.  were  autho- 
rised to  draw  and  indorse  the  said  bill  per  procuration  of 
the  defenders !  and  Whether  the  defenders  are  indebted 
and  restingK>wing  to  the  pursuers  in  the  said  sum  of 
£265  :  7 : 4,  contained  in  the  said  bill,  or  any  part  there- 
of, with  interest  thereon ! 


No.  III. 

Glasffow  Marine  Insurance  Co.  v.  The  Boyal  Bank  of 
Scotland,— 18th  March  1843. 

It  being  admitted  that  the  bill,  No.  6  of  process,  dated 
27th  October  1841,  for  jf  58  :  17 :  11,  bears  to  have  been 
drawn  by  James  H.  Robertson  upon,  and  accepted  by 
Messrs  Oilmours  &  Waters,  merchants  in  Glasgow ;  and 
also  bears  to  have  been  indorsed  by  the  said  James  H. 
Robertson,  as  agent  for  the  Glasgow  Marine  Insurance 
Co.,  and  was  discounted  with  the  Branch  of  the  Boyal 
Bank  of  Scotland  at  Greenock  ; 

And  it  being  also  admitted  that  the  bill.  No.  8  of  process, 
dated  7th  November  1841,  for  ^197,  15s.,  bears  to  have 
been  drawn  by  the  said  James  H.  Bobertson,  payable  to 
his  order,  as  agent  for  the  Glasgow  Marine  Insurance  Go. 
upon  and  accepted  by  James  Morris,  Esq.  Greenock ;  and 
that  the  same  bears  to  have  been  indorsed  by  the  said 
James  H.  Bobertson,  as  agent  for  the  said  Glasgow  Marine 
Insurance  Co.,  and  was  discounted  with  the  Branch  of  the 
Boyal  Bank  of  Scotland  at  Greenock, 

Whether  the  said  James  H.  Bobertson  was  authorised  to 
draw,  and  indorse,  and  discount  the  said  bills,  or  either 
of  them,  in  behalf  of  the  defenders  and  advocators !  and 
Whether  the  defenders  are  indebted  and  resting-owing  to 
the  pursuers  in  the  sums  of  <f  58  :  17  :  11  and  j?197, 158* 

35 
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contained  in  the  said  bills,  or  any  part  thereof,  with  in- 
terest thereon  ? 


No.  IV. 

Chanter  4r  Co.  v.  Borihwick  <$•  Eseon^^^Jth  December  1844. 

It  being  admitted  that  the  deed  of  agreement,  being 
No.  16  of  process,  was  executed  on  the  15th  day  of  August 
1840,  by  Joshua  Richardson,  civil  engineer  at  Croydon,  in 
the  county  of  Surrey,  stating  himself  as  acting  in  behalf  of 
the  said  pursuers,  and  by  the  said  William  Esson  on  behalf 
of  the  said  Peter  Borrie, 

1.  Whether  the  said  deed  was  executed  by  the  said  Joshua 
Richardson  without  the  authority  of  the  pursuers  ? 

2.  Whether  the  said  deed  was  executed  by  the  said  Joshua 
Richardson  in  consequence  of  wilful  misrepresentation  on 
the  part  of  the  said  Peter  Borrie,  or  the  said  William 
Esson,  or  either  of  them,  or  of  their  agent  Mr  David 
Mitchell,  writer,  Dundee,  acting  on  their  behalf;  or  through 
essential  error  on  the  part  of  the  said  Joshua  Richardson ! 

3.  Whether  it  was  understood  and  agreed  by  the  parties 
to  the  said  deed,  that  the  arrangement  effected  by  it  was 
only  to  be  binding  in  the  event  of  its  being  confirmed  by 
the  pursuers  and  the  said  Peter  Borrie  i  and  Whether 
the  said  deed  was  not  confirmed  by  the  pursuers ! 

No.  V. 
Maedonald  v.  BasBter,—2^h  May  1833. 

Whether,  on  or  about  the  28th  day  of  February  1827,  the 
defender,  without  authority  from  the  pursuer,  and  falsely 
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assuming  that  he  had  such  authority,  wrongfully  allowed 
William  Bisset  to  retain  possession  for  one  year  from 
Whitsunday  1827,  of  the  farm  of  Windy  Hill,  the  pro- 
perty of  the  pursuer,  to  the  loss,  injury,  and  damage  of 
the  pursuer ! 

Whether  the  defender  wrongfully  concealed  from  the  pur- 
suer the  transaction  aforesaid,  to  the  loss,  injury,  and 
damage  of  the  pursuer ! 

Or, 

Whether  the  pursuer  authorised  or  agreed  to,  or  homolo- 
gated the  transaction  aforesaid ! 


No.  VI. 

Hcmdyndes  v.  Moion^ — 12th  July  1845, 

It  being  admitted  that  the  pursuers  N.  and  B.  Handy- 
side,  are  commission  agents  in  Glasgow,  and  that  the  defender 
John  Mason  is  a  merchant  in  Memel, 

Whether  the  pursuers  were  employed  by  the  defender  to 
forward  to  him  orders  for  grain,  to  be  executed  by  him 
upon  an  agreement  or  mutual  understanding  that  they 
were  to  receive  a  commission  of  one  per  cent  on  the 
amount  of  such  orders !  and  Whether  they  did  forward  to 
him  the  various  orders  referred  to  in  the  account-current. 
No.  of  process  I  and  Whether  the  sum  of  «£^117 :  8 :  9, 
being  the  balance  due  on  the  said  account-current,  and 
interest  thereon,  or  any  part  thereof,  is  resting-owing  by 
the  defender  to  the  pursuers ! 
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No.  VIL 

Fijurr  V.  IFtStatM,— 14^A  FAruary  1845. 

It  being  admitted  that  the  pursuer  was  employed,  and 
acted  for  some  time  as  a  commission  agent  for  the  defenders ; 
and  it  being  also  admitted  that  a  bill  or  promissory-note 
for  £hZ  :  16s.  was  taken  by  the  pursuer  from  Messrs  Bobert- 
son  and  Ewan,  merchants,  Glasgow,  dated  17th  March 
1842,  and  payable  two  months  after  date,  which  bears  to 
have  been  dishonoured, 

1.  Whether  the  pursuer  paid  or  retired  the  said  bill  to  the 
extent  of  J?33,  or  thereabouts,  for  behoof  of  the  defenders  ? 
and  Whether  the  defenders  are  resting-owing  to  the  pur- 
suer the  said  sum,  or  any  part  thereof,  with  interest  as 
libeUed ! 

2.  Whether  the  defenders  are  resting-owing  to  the  pursuer 
in  the  sum  of  ^^24 :  3 :  11,  or  any  part  thereof,  with  in- 
terest as  libelled,  as  the  balance  due  to  him  on  his  account 
for  commission  against  them ! 


No.  VIII. 

MvAn  V.  Ifttirg, — \9i  Julgf  1830. 

It  being  admitted  that  in  the  month  of  September  1823, 
the  pursuer  shipped  from  the  Clyde  311  bags  of  coffee,  and 
298  bags  of  coffee  in  the  month  of  November  1823, 

Whether  the  said  coffee,  or  any  part  thereof,  was  consigned 
to  the  defenders,  or  either  of  them,  as  commission  agents 
at  Malta  ?  and  Whether  the  defenders,  or  either  of  them, 
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wrongfully  failed  in  their  duty  as  oommission  agents  afore- 
said, and  are  indebted  and  resting-owing  to  the  pursuers 
in  the  sum  of  ^1,390,  5s.  sterling,  or  any  part  thereof,  as 
balance  of  the  price  or  value  of  the  said  cofiTee  P 


No.  IX. 

Lawsan,  ^c.  v.  Cross  <$•  Co. — 23d  Jum  1836. 

It  being  admitted  that,  during  the  years  1825  and  1826, 
the  pursuers  transmitt-ed  to  the  defenders,  as  commission 
agents  in  South  America,  certain  cotton  goods,  to  be  there 
disposed  of  for  behoof  of  the  pursuers. 

Whether  the  defenders  wrongfully  acted  contrary  to  the  in- 
structions of  the  pursuers,  or  in  violation  of  their  duty  as 
commission  agents,  in  the  management  and  disposal  of 
the  said  goods,  to  the  loss,  injury,  and  damage  of  the 
pursuers  P 

Whether  the  defenders  are  indebted  and  resting-owing  to 
the  pursuers  in  the  sum  of  ^6,000,  or  any  part  thereof, 
with  interest  thereon,  as  the  balance  due  to  the  pursuers 
on  accoimt  of  the  said  goods  ? 

Damages  laid  at  <£6,000. 


No.  X. 

OrcAam  <S*  Co,  v.  Mackatfy — IQth  May  1828. 

It  being  admitted  that  on  the  11th  day  of  June  1824, 
the  defender  consigned  to  the  pursuers  for  sale,  480  bolls 
of  grain,  shipped  on  board  the  sloop  "  Jean,^  and  471  bolls 
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on  board  the  sloop  '^  Sisters^  of  Oardenstone,  and  on  the 
9th  day  of  July  1824,  507  bolls  on  board  the  ''  GeoTge""  of 
Qardenstone ; 

It  being  also  admitted  that  on  the  said  11th  day  of  Jnne 
1824,  the  defenders  drew  two  bills  npon  the  pursuers,  one 
for  the  sum  of  ^450,  and  the  other  for  the  sum  of  ^400 ; 
and  on  the  9th  day  of  July  1824,  another  bill  for  the  sum 
of  jPSOO,  all  on  the  credit  of  the  said  shipment,  and  that 
the  said  bills  were  accepted  and  afterwards  paid  by  the 
pursuers; 

It  being  also  admitted  that  the  said  gnun  sold  for  the 
sum  of  j?l,435 :  9 : 5,  which  was  received  by  the  pursuers. 

Whether  the  defender  remains  indebted  and  resting-owing 
to  the  pursuer  in  the  sum  of  ^^141 :  16 : 2,  or  any  part 
thereof,  upon  account  of  the  said  transactions! 

Or, 

Whether  the  pursuers  wrongfully  fiailed  in  their  duty  as 
consignees  in  the  management,  and  disposal,  and  sale  of 
the  said  grain ! 


No.  XL 

Smiih  V.  Leech,— Idth  February  1847. 

It  being  admitted  that  the  pursuer,  in  the  employment 
and  on  behalf  of  the  defender,  purchased  a  tenement  which 
is  situated  at  the  comer  of  West  Greorge  Street  and  Bu- 
chanan Street  in  Olasgow,  and  that  the  sum  of  £100  has 
been  paid  to  the  pursuer  by  the  defenders,  as  vouched  by 
the  document  No.  36  of  process. 

Whether  the  defenders  are  resting-owing  to  the  pursuer 
the  sum  of  jf  150  sterling,  with  interest  thereon,  from  the 
11th  day  of  November  1845,  or  any  part  thereof,  as  the 
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balanoe  of  his  oommission  or  remuneration  in  the  said 
transaction ! 


No.  XII. 
Dowie^i  TrwUes  v.  AUchi^on,  ^er^2d  Jane  1836. 

It  being  admitted  that  the  late  William  Dowie  was  pro- 
prietor of  certain  heritable  property  situate  in  East  Begister 
Street,  Edinburgh,  and  that,  by  trust-disposition  and  settle- 
ment of  date  29th  January  1808,  he  appointed  the  late 
John  Aitchison  and  others,  trustees  for  the  management  of, 
and  with  power  to  sell  the  said  property. 

Whether,  between  the  1st  day  of  November  1816  and  the 
Ist  day  of  June  1817,  in  violation  of  his  duty  as  trustee, 
the  said  John  Aitchison,  for  the  purpose  of  acquiring 
right  to,  or  interest  in  the  said  property,  by  himself  or 
another,  wrongfully  and  fraudulently  sold  the  said  pro* 
perty  to  the  defender  William  Aitchison,  baker  in  Had- 
dington, to  the  loss,  injury,  and  damage  of  the  pursuers  i 

Whether,  in  violation  of  his  duty  as  trustee,  the  said  John 
Aitchison,  between  the  said  1st  day  of  November  1816 
and  1st  day  of  June  1817,  wrongfully  sold  the  said  pro- 
perty at  an  under  value,  to  the  loss,  injury,  and  damage 
of  the  pursuers  ? 

Whether  the  defenders,  William  Aitchison,  baker  in  Had- 
dington, George  Ritchie,  and  John  Richard,  or  any  of 
them,  knowing  the  nature  of  the  said  transactions  or 
either  of  them,  wrongfully  and  fraudulently  aided  and 
assisted  the  said  John  Aitchison  in  carrying  into  execu- 
tion the  said  transactions  or  either  of  them,  or  partici- 
pated in  the  same,  to  the  loss,  injury,  and  damage  of  the 
pursuer ! 
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Whether,  between  the  1st  day  of  November  1816  and  the 
Ist  day  of  June  ISl?,  the  eaid  John  Aitchison,  in  viola- 
tion of  his  daty  as  trustee  aforesaid,  by  himself  or  another, 
or  others,  purchased  the  said  property  i  and  Whether 
the  said  William  Aitchison,  baker  in  Haddington,  de- 
fender, knowing  that  the  said  John  Aitchison  had  pur- 
chased the  property  as  aforesaid,  between  the  said  days, 
wrongfully  purchased  the  aforesaid  property  from  the 
said  John  Aitchison,  to  the  loss,  injury,  and  damage  of 
the  pursuer ! 


No.  XIII. 

Ogihie  v.  Muir,  Chalmer's  Trustee,— 11th  June  1841. 

It  being  found,  by  an  Interiocutor  of  Lord  Monoreiff^ 
dated  20th  March  1840,  now  final,  that  the  pursuer  is  pro*- 
prietor  of  certain  subjects  in  the  Oanongate  of  Edinburgh, 
and  that  the  defender  William  Muir  having,  as  trustee  for 
David  Chalmers  and  his  creditors,  taken  and  held  possession 
of  the  property,  in  virtue  of  a  title  which  has  been  reduced, 
as  having  been  fraudulently  obtained  by  the  said  David 
Ohalmers,  is  personally  liable  to  account  to  the  pursuer  as 
the  lawful  proprietor  for  all  the  rents  thereof  not  admitted 
to  have  been  previously  accounted  for  to  the  pursuer,  which 
it  can  be  shewn  that  the  defender  might  by  ordinary  dfli- 
gence  have  recovered. 

Whether  the  defender  wrongfully  failed  to  use  ordinary 
diligence  to  recover  all  or  any  of  the  said  rents  from 
Whitsunday  1828  to  Whitsunday  1832,  or  ooUected  aU 
or  any  of  the  same,  and  is  indebted  and  resting^wing  to 
the  pursuer  in  the  sum  of  .£^232,  4s.,  or  any  part  thereof, 
with  interest  thereon,  as  the  amount  of  the  rent  of  the 
said  property  during  the  said  period  ? 
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No.  XIV. 

Maekmzie  v.  Ctsm^ron, — ^24^A  ^(^Srttary  1844. 

It  being  admitted  that  the  defender  John  Cameron  was 
named  as  trustee  under  the  trust-deed  No.  of  process, 
now  revoked, 

Whether  the  said  defender  acted  as  trustee  under  the  said 
deed !  and  Whether,  by  the  wrongful  act  or  acts  of  the 
said  defender,  or  by  the  wrongful  act  or  acts  of  others 
done  with  his  consent,  privity,  or  knowledge,  or  by  the 
gross  and  culpable  negligence  of  the  said  defender,  the 
sum  of  ^1,550,  or  any  part  thereof,  has  been  lost  and 
is  now  irrecoverable  ?  and  Whether  the  said  defender  is 
addebted  and  resting-owing  to  the  pursuer  in  the  said 
sum,  or  any  part  thereof! 


No.  XV. 
Home  V.  Menaies^ — 20<A  July  1844. 

It  being  admitted  that  James  Home,  sometime  of  Lin- 
house,  now  residing  in  London,  the  said  William  Menzies, 
and  Alexander  Robertson,  Writer  to  the  Signet,  accepted 
and  acted  as  trustees  of  the  late  Mrs  Catherine  Home,  widow 
of  the  deceased  James  Home  of  Linhouse ; 

It  being  also  admitted  that  the  pursuer.  Captain  John 
Belshes  Home,  is  a  beneficiary  under  the  trust  of  the 
said  Mrs  Home, 

Whether,  on  or  about  the  2d  day  of  March  1833,  the 
defender  wrongfully,  and  in  contravention  of  his  duty  as 


526  MANDATE   AND   AGENCY. 

trustee,  allowed  the  sum  of  <£^4,375  or  thereby,  being 
part  of  the  tniBt-estate,  to  fall  into  and  thereafter  remain 
in  the  hands  of  the  said  Alexander  Bobertaon,  without 
taking  any  security  therefor,  to  the  loss,  injury,  and 
damage  of  the  said  trust. 

Damages  laid  at  £1^275^  with  interest  thereon. 


No.  XVI. 

Stewart  v.  Bae  Tf«2M>n,~16M  Deemher  1836. 

It  being  admitted  that  by  oertain  deeds  of  settlement 
dated  in  the  years  1792,  1802,  and  1803,  the  late  John 
Wilson  of  Eelvinbank,  conveyed  his  property  to  trustees  for 
behoof  of  the  defender,  under  the  burden  of  <£^1,000  to  the 
pursuer  Mrs  Stewart  in  liferent,  and  her  issue  in  fee ;  and 
that  on  the  19th  March  1810,  the  said  trustees  conveyed 
the  said  property  to  the  defender ; 

It  being  also  admitted  that,  on  the  14th  May  1810,  the 
defender,  as  proprietor  of  the  said  lands,  granted  an  heri- 
table bond  over  the  same  to  himself  and  others  as  trustees, 
in  security  to  the  said  Mrs  Stewart  in  liferent,  and  her  issue 
in  fee,  of  the  said  sum  of  ^1,000, 

Whether,  on  or  about  the        day  of  ,  the  defender, 

as  sole  surviving  trustee  to  whom  the  said  bond  was 
granted,  wrongfully  renounced  and  discharged  the  said 
bond,  to  the  loss,  injury,  and  damage  of  the  pursuers,  or 
any  of  them ! 

No.  XVII. 

Inglts  V.  RoherUofCs  Creditors^ — 27^A  January  1846. 

It  being  admitted  that,  on  the  22d  of  June  1839,  the 
whole  estates,  heritable  and  moveable,  of  John  Robertson, 
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senior,  woollen  manufacturer  in  Stirling,  were  sequestrated 
by  the  Lords  of  Council  and  Session,  in  terms  of  the  Act  of 
the  54th  year  of  the  reign  of  his  late  Majesty  George  the 
Third,  cap.  137,  and  that  the  pursuer  was  duly  elected  in- 
terim factor,  and  afterwards  trustee  on  the  said  sequestrated 
estates ; 

It  being  further  admitted  that,  on  the  30th  September 
1839,  an  action  was  raised  against  the  Port-Eglinton  Spin- 
ning Company,  and  the  individual  partners  thereof,  for 
enforcing  restitution  and  re-delivery  from  them  to  the  pur- 
suer of  certain  yams,  as  the  said  action  more  fully  instructs  ; 

It  being  further  admitted  that  Defences  were  put  in  for 
the  Port-Eglinton  Spinning  Company  to  the  said  action, 
and  various  proceediugs  had  therein,  and  that,  on  the  27th 
of  January  1842,  the  Lords  of  the  Second  Division  of  the 
Court  assoilzied  the  said  Company  and  the  partners  thereof 
from  the  said  action,  and  found  the  pursuer,  as  trustee  fore- 
said, liable  to  them  in  expences, 

1.  Whether  the  pursuer  employed  law  agents  in  Edinburgh 
and  Glasgow  to  conduct  the  said  proceedings,  and  has 
incurred  accounts  to  them  for  the  expences  thereof, 
amounting,  as  taxed,  to  the  sum  of  ^349 : 4 :  3^,  whereof 
there  has  been  paid  iflSO,  leaving  a  balance  due  amount- 
ing to  ^199  :  4 :  3^ ! 

2.  Whether  he  has  paid  to  the  said  Port-Eglinton  Spinning 
Company  the  expences  awarded  to  them  by  the  judgment 
of  the  Second  Division  of  the  Court  before  mentioned, 
amounting  to  the  sum  of  -£^232 :  13  :  41 

3.  Whether  the  defenders,  or  any  of  them,  authorised  and 
instructed  the  pursuer  to  institute  and  carry  on  the  said 
action  and  proceedings,  or  knew  of  the  same,  and  acquies- 
ced in  or  approved  thereof?  and  Whether  they,  or  any 
of  them,  are  now  indebted  and  resting-owing  to  the  pur- 
suer in  the  amount  of  the  said  sums,  or  any  part  thereof? 
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No.  XVIII. 


Bobert$(m  v.  Cammereial  Bant^-^^lSth  Nawmber  1846. 

It  being  admitted  that  the  pursuer  is  trustee  for  the  cre- 
ditors of  the  Elarl  of  Fife  under  the  trust-disposition  dated 
the  11th  day  of  November  1825  ;  that  the  disposition  No. 
9  of  process,  was  granted  by  the  Earl  of  Fife  to  his  brother 
General  Duff,  and  that  the  assignation,  No.  4  of  process,  was 
granted  by  the  said  General  Duff  in  favour  of  the  Com- 
mercial Bank, 

1.  Whether,  on  or  about  the  20th  April  1826,  the  Com- 
mercial Bank  sold  to  Alexander  Buie,  inn-keeper,  Focha- 
bers, certain  portions  of  tbe  Braemar  Woods  contained  in 
the  said  disposition  and  assignation,  at  the  price  of 
jP8,450,  payable  at  the  periods  mentioned  in  the  Articles 
of  Roup,  No«  324  of  process !  and  Whether  a  balance  of 
JP2,059 : 9 : 9,  or  any  part  thereof,  of  the  said  price, 
remains  unpaid,  with  interest  from  the  7th  day  of  May 
1832! 

2.  Whether,  on  or  about  the  7th  day  of  May  1827,  the 
said  Commercial  Bank  sold  to  the  said  Alexander  Buie 
a  further  portion  of  the  said  Woods  at  the  price  of  «j?4,250, 
conform  to  Articles  of  Roup,  No.  324  of  process !  and 
Whether  a  balance  of  £3fi86  : 9 : 2,  or  any  part  there- 
of, of  the  said  purchase  of  wood  remains  unpaid,  with 
interest  from  the  7th  day  of  May  1832 ! 

3.  AVhether  the  Conunercial  Bank  of  Scotland,  or  those 
acting  for  them,  and  for  whom  they  are  responsible^  in 
violation  or  neglect  of  their  duty  as  acting  under  the  said 
dispositi(m  and  assignation  Nos.  9  and  4  of  process,  wrong- 
fully failed  to  recover  the  said  sums  of  £2fi59  :  9 : 9,  and 
^3,886 : 9 :  2,  with  interest,  or  any  part  thereof,  and  are 
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indebted  and  resting-owing  in  the  said  sums,  with  interest, 
or  any  part  thereof,  in  account  with  the  pursuer  I 

NJB. — These  Issues  were  given  by  the  clerks,  but  the 
case  was  compromised  before  they  were  approved  of  by  the 
Lord  Ordinary. 

No.  XIX. 

M'Griifors  v.  Ord,—24th  June  1830. 

It  being  admitted  that,  on  or  about  the  30th  day  of  May 
18279  George  Ord,  accountant  in  Glasgow,  as  trustee  upon 
the  sequestrated  estates  of  John  M^Grigor  and  Company, 
calico  printers  at  Eelvinhaugh,  and  John  M'Grigor,  John 
M'Grigor,  junior,  and  John  Glerk,  the  individual  partners 
of  the  said  company,  exposed  to  sale  in  Glasgow  certain 
heritable  subjects  at  Kelvinhaugh ;  and  it  being  farther  ad- 
mitted that  at  the  said  sale  the  said  subjects  were  pur- 
chased by  John  Borrowman,  writer  in  Glasgow,  in  trust. 

Whether  the  said  John  Borrowman  made  the  said  pur- 
chase in  trust  and  for  behoof  of  the  pursuers  James  and 
Alexander  M^Grigor,  or  either  of  them ! 

Whether  the  said  John  Borrowman  made  the  said  pur- 
chase in  trust  and  for  behoof  of  the  said  John  M'Grigor, 
junior  ? 

No.  XX. 

Macdonald  v.  MacdonaM^ — 2Ath  J<muary  1844. 

It  being  admitted  that  Donald  Macdonald,  sometime 
tacksman  of  the  inn  and  farm  of  Auchnanault,  Boss-shire, 
now  deceased,  executed  the  trust-disposition  and  deed  of 
settlement  dated  26th  May  1842,  No.  11  of  process, 
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PART  XXII. 


REDUCTION  OF  DEEDS, 

mOLUDINQ 

RBDUGTI0N8  ON  DEATH-BBD— GBNSBAL  AND  SPECIAL  IfiSUBS  IN 
BBBUCTIONS — ^INSANITY — FACILITY  AND  OIBCUMVENTION — 
FOBOBRY — DEFECT  OF  BTATUTORY  SOLEMNITIES — FEAXTD— 
EBBOB — FOBCB  AND  FBAB — MINOBITY  AND  LESION — PACTUM 
ILLICITUM — BEDUCTION  OF  DECBEES,  ETC. — ISSUES  FOB  DE- 
FENDER, AND  IN  COUNTBBr ACTIONS. 

Seductions  on  Death-bed. — The  Form  No.  I  is  given  by 
the  Lord  Chief-Commissioner  as  having  been  settled  '^  after 
a  fall  consultation  with  the  Judges  of  the  Jury  Court,"^  as  a 
good  general  Issue  to  try  the  question  of  death-bed,  and  it 
has  since  uniformly  been  followed  in  practice,  and  has  been 
found  well  adapted  to  try  all  subordinate  questions  arising 
under  this  general  head.  It  was  decided  in  the  case  of 
Hardie  v.  Macatt^  February  13, 1847)  that  under  the  general 
Issue  as  above,  the  defender  may  prove  that  the  party  was 
at  kirk  and  market,  that  being  a  legal  exception  to  the  plea 
of  death-bed,  and  not  requiring  a  Counter-Issue. 

The  Form  No.  II  arises  in  an  action  of  declarator  by  the 
party  desirous  of  maintaining  the  settlements,  and  who 
therefore  undertakes  the  burden  of  proving  that  the  grantor 
was  not  on  death-bed  at  the  date  of  their  execution.  It  was 
held  in  the  case  of  MaedougaU  v.  Gordon^  9  Sh.  392,  where 
a  reduction  by  the  heiivat-law  on  the  head  of  death-bed, 
and  a  declarator  of  Uege  poustie  by  trustees  were  conjoined, 
that  the  pursuer  of  the  reduction  should  stand  as  pursuer 
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at  the  trial,  where  therefore  the  Issae  would  be  in  the  form 
of  the  Elzample  No.  I. 

The  general  Issue,  Whether  the  instrument  under  reduc- 
tion is  not  the  deed  of  the  granter!  has  no  place  in  the 
question  of  death-bed,  since  the  heir-at-law  alone  can  use 
that  ground  for  setting  aside  a  deed,  and  that  only  so  far 
as  it  affects  heritage.  In  other  respects  the  deed  is  good, 
and  it  further  affords  a  good  defence  to  a  reduction  that  the 
deed  was  not  to  the  prejudice  of  the  heir,  as  for  instance,  if 
he  had  been  excluded  by  a  previous  deed  not  revoked,  or  if 
the  deed  was  granted  for  onerous  causes.  This  defence 
furnishes  a  Counter-Issue  in  No.  Ill,  but  these  points  can 
seldom  be  matter  for  evidence  before  a  Jury,  and  arise  on 
written  documents,  and  are  usually  disposed  of  as  questions 
of  law. 

The  heir  may  homologate  the  deed,  and  a  Ciounter-Issue 
on  that  fact  may  arise,  as  in  Example  No.  lY ;  or  he  may 
by  special  agreement  give  up  his  right  of  challenge.  An 
averment  of  such  agreement  was  made  in  Biehardsan  v. 
Richardson^  March  8,  1848,  and  the  Lord  Ordinary,  in 
respect  thereof,  approved  of  a  Counter-Issue,  but  it  was 
disallowed  by  the  Court  on  the  ground  that  the  record 
set  forth  no  relevant  case  of  completed  agreement;  it 
was  observed  on  the  Bench,  that  although  it  is  generally  con- 
venient to  have  a  verdict  of  a  Jury  on  the  facts,  before  decid- 
ing on  the  questions  of  law  regarding  such  an  agreement  as 
was  here  alleged,  yet  where  the  leading  case  is  reduction  of  a 
deed,  it  is  important  to  examine  the  relevancy  first,  because 
the  trial  of  such  an  Issue  being  a  bar  to  challenge,  must  delay 
the  trial  of  the  Issue  of  reduction.  It  would  appear  there- 
fore, that  such  a  Counter-Issue  would  be  tried  before  the 
pursuer^s  Issue,  and  not  simultaneously  with  it. 

General  and  Special  Issues  in  Reduction. — The  general 
Issue  to  set  aside  a  deed  was  first  settled  in  the  leading  case 
of  the  Earl  of  Fife^s  settlements,  noticed  anU  p.  6.     Under 
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the  remit  from  the  House  of  Lords  in  that  case,  the  Issue, 
Example  No.  Y,  was  settled  to  try  the  ground  of  reduction, 
that  the  grantor  being  blind,  but  accustomed  to  sign  his 
name,  and  having  subscribed  without  notaries,  the  deed  was 
not  read  over  to  him,  or  was  not  proved  to  have  been  so. 
It  would  appear,  that  any  ground  of  reduction  inferring 
nullity  of  the  deed  might  be  tried  under  this  general  Issue, 
Whether  it  is  not  the  deed  of  the  party !  But  this  must  be 
taken  with  limitations  ;  and  it  is  the  more  recent  practice 
to  take  a  general  Issue  on  each  special  head  of  reduction, 
reserving  the  general  Issue  of  reduction  for  the  case  of  in- 
sanity or  total  imbecility  alone.  The  advantage  of  this  is 
peculiarly  evident  on  considering  the  case  of  several  grounds 
of  reduction  in  the  same  action.  The  Lord  Chief-Commis- 
sioner, in  recommending  the  general  Issue  even  in  this 
case,  is  obliged  to  propose,  Practical  Treatise,  p.  40,  that 
the  Jury  should  indorse  on  their  verdict  the  particular 
ground  on  which  they  have  gone — ^a  course  evidently  at- 
tended with  inconvenience,  not  attaching  to  the  use  of  a 
general  form  of  Issue  for  each  head  of  reduction.  The  pro- 
gress towards  this  view  will  appear  in  noticing  the  several 
grounds  of  reduction  in  their  order. 

Insanity — Facility  and  Cireimwention. — The  only  appro- 
priate Issue  in  cases  where  a  deed  is  sought  to  be  set  aside 
on  the  ground  of  insanity  or  mental  imbecility  is  the  general 
question.  Whether  it  is  not  the  deed  of  the  party ! — Stewart 
V.  Bay€$,  M'F.  J.  B,  ^  \  PoUok  v.  Pollok,  July  4,  1845  ; 
WaddeU  v.  Hop€,  June  29,  1844,  and  July  12, 1845.  A 
verdict  for  the  pursuer  on  such  an  Issue  is  warranted  by 
proof  of  intoxication  to  such  an  extent  as  to  have  caused 
for  the  time  total  incapacity,  Ihmcan  v.  Martin^  M^F. 
J.  B.  278 ;  Grant  v.  Lauder^  4  Murr.  680. 

The  earlier  practice  was  to  try  questions  of  facility  and 
circumvention  under  the  general  Issue,  as  in  the  Dundonnell 
Case,  M^K&nzie  v.  -Boy,  5  Murr.  257 ;  but  in  Jaffiray  v,  Simf- 
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wiCs  TrfuUsB^  12  Sh.  241,  after  a  consultation  of  the  whole 
Judges,  it  was  considered  better  to  try  the  question  of 
facility,  combined  with  fraud  and  circumvention,  under  a 
separate  Issue,  applicable  to  that  head,  as  in  Examples 
Nos.  YII  and  VIII ;  and  that  case  has  regulated  the  sub- 
sequent practice.  The  Lord  Ordinary  (Moncreiff),  in  re- 
porting the  case,  stated  as  his  view,  that  ^^  when  the  ground 
of  reduction  did  not  infer  nullity,  but  only  that  the  deed 
was  reducible,  it  was  incorrect  and  contrary  to  principle  to 
put  that  Issue,  which  the  Jury  could  not  truly  answer  in 
favour  of  the  pursuer,  seeing  the  deed  was  the  deed  of  the 
party,  though  voidable;'"  and  he  further  ^'stated,  as  the 
result  of  his  own  personal  experience  at  the  bar,  that  he 
had  always  found  under  a  general  Issue  Uke  the  present, 
that  when  Counsel  for  the  pursuer,  he  had  suffered  disad- 
vantage not  consistent  with  the  justice  of  the  case;  and 
when  for  the  defender,  he  had  a  most  undue  advantage 
from  the  form  of  the  Issue.""  It  was  observed  by  the  Lord 
Chief-Commissioner  on  the  case  of  JBathunt  v.  MaekensMt 
1834,  Pract.  Tr.  p.  59, 60,  that  ^^  fraud  and  circumvention^ 
was  improper,  as  either,  combined  with  facility,  is  sufficient 
to  set  aside  a  deed,  and  the  disjunctive  or  is  now  always 
used.  The  Lord  Justice-Clerk,  in  Home  v.  Hardy^  March 
30,  1842,  observed  that  the  words  '^  prevail  on^  were  im- 
properly used  in  the  Issue,  instead  of  the  more  usual  style 
^^  procure  '^  or  ^'  obtain.^  Prevail  on,  seems  to  imply  fair 
argument  and  persuasion. 

In  SiOtie  v.  lUm^  M'F.  J.  B.  25,  and  16  Sh.  1108,  the 
question  was  stirred,  Whether  the  Issue  should  have  borne 
the  granting  of  the  deed  to  be  ^^  to  the  lesion  of  tiie  pursuer  ^ 
or  ^^  of  the  ffranter^'^  where  the  latter  was  dead  and  the  repre- 
sentative pursued !  The  practice  appearing  to  be  in  favour 
of  the  latter  form,  it  was  retained,  and  is  still  the  usual 
style,  although  both  the  Lord  President  and  the  Lord  Chief- 
Commissioner  on  that  occasion  appear  to  have  disapproved 
of  it. 
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Forgery  cmd  defect  of  Statutory  Solemnities. — The  general 
lame  has  been  employed  where  forgery  is  the  ground  of 
reduction,  as  in  Graham  v.  Johnstone — M^F.  J.  B.  140 — 
although  the  usual  course  now  is  to  take  the  Issue,  Whether 
the  signature  is  not  the  genuine  hand-writing  of  the  alleged 
granter  of  the  writing !  as  in  Examples  XII,  XIII,  and 
XIY.  The  general  Issue  may  be  the  most  appropriate, 
where  it  is  alleged  that  a  writing  has  been  superinduced 
above  a  genuine  signature  improperly  obtained.  The  sub- 
ject of  the  Issue  when  Bills  are  alleged  to  be  forgeries,  has 
been  considered  above,  p.  199,  200. 

The  general  Issue  is  also  appropriate  to  try  the  ques- 
tion of  want  of  Statutory  Solemnities,  because,  without 
these,  the  law  will  not  regard  the  writing  as  the  deed  of 
the  party.  It  was  so  used  in  Macdougall^  5  Murr.  106,  and 
Mason  v.  Merry j  5  Murr.  306,  and  in  Stevenson  v.  Wallace^ 
M'F.  J.  B.  228,  where  the  signature  of  one  of  the  instru- 
mentary  witnesses  was  proved  to  be  a  forgery ;  in  Ctming- 
hame  v.  Spence^  3  Murr.  402,  where  one  of  the  instrumen- 
tary  witnesses  was  blind;  and  in  M^Dowall  v.  CampieU, 
M'F.  J.  jS.  100,  where  the  granter  was  unable  to  write,  and 
in  place  of  signing  by  notaries,  her  hand  was  led.  The  Fife 
Case  itself  was  an  illustration  under  this  head ;  but  in  the 
case  of  BeicTs  Trustees  v.  Beid^  13  Sh.  1063,  where  the  ques- 
tion was  somewhat  similar,  regarding  the  extent  of  blind- 
ness, and  the  necessity  of  having  had  notaries,  the  special 
Issue,  Example  No.  VI,  was  sent  to  trial.  It  was  held 
^'  that  the  case  was  not  in  a  proper  state  for  trial  by  Jury 
under  a  general  Issue,"^  and  Lord  Glenlee  observed  that  ^^  the 
judgment  of  the  House  of  Lords  in  Lord  Fife'^s  case  gives 
no  countenance  to  the  idea  that  a  man  totally  blind  can 
legally  sign  without  notaries;  but  only,  that  one  in  the 
situation  of  Lord  Fife,  could  and  ought  to  subscribe 
his  own  deed.^^  In  Example  No.  X  also,  the  question  is 
special.  Whether  the  deed  under  reduction  was  ^*  not  duly 
tested!'' 
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Fraud— Error — Force  and  Fear. — A  deed  or  bargain  of  any 
kind  is  voidable  on  the  ground  of  fraud,  dans  locum  conirachii^ 
but  the  Jury  cannot  be  asked  to  say  that  it  is  not  the  deed 
of  the  party,  which  it  is,  although  liable  to  be  set  aside.  The 
question  therefore  is,  Whether  the  document  was  procured 
to  be  signed,  or  consent  to  a  transaction  obtained  through 
''  false  and  fraudulent  representations  or  fraudulent  conceal- 
ment J"'  as  in  Example  No.  XV ;  by  *'  fraud  or  fraudulent 
misrepresentations,'"  as  in  Example  No.  XVI ;  by  "  misrepre- 
sentations,'^ as  in  Stewart  v,  Fraier^  5,  Murr.  166;  by  "  fraud, 
deceit,  or  misrepresentation,'"  as  in  Hill  y.  King^  5  Murr. 
151  ;  ^'  fraudulent  misrepresentations  or  fraudulent  conceal- 
ment,'" as  in  Kirkpairick  v.  Douglas^  Mar.  5,  1847;  the 
Issues  in  which  case  were  approved  of  by  the  First  Division 
after  a  discussion ;  ^'  undue  concealment  or  deception,^  in 
Bailion  v.  Mathews^  Jan.  27,  1844,  and  on  Appeal,  3  Bell, 
56,  where  it  was  held  in  the  House  of  Lords  that  a  bond 
of  caution  may  be  vitiated  by  undue  concealment  alone,  or 
*'  non-communication  of  material  facts,'"  without  proof  of 
the  fraud  or  wilful  concealment  implied  in  the  term  ''  decep- 
tion.'' In  Foggo  v.  HiU  <$•  Co.  July  7  and  11, 1840,  where 
a  double  sale  was  alleged,  the  Issues  were  of  a  special 
nature. 

The  Issue  to  be  taken  when  essential  error  is  the  ground 
of  reduction,  is  well  illustrated  by  the  Examples  Nos.  XVII 
and  XVIII,  the  former  of  which  went  to  trial ;  see  Murray 
V.  MurraySy  Jan.  16,  and  Feb.  12, 1839. 

No  Issue  appears  to  have  been  framed  in  a  case  where 
force  or  fear  is  founded  on  to  set  aside  an  instrument,  that 
ground  apparently  not  having  been  relied  on  in  Mawa  v. 
Merry ^  5  Murr.  306.  Following  the  principle  of  the  case  of 
Jaffray  v.  Simpson^  ut  supray  the  correct  Issue  would  pro- 
bably be  the  question,  not  Whether  it  was  not  the  deed  of 
the  party  granting  it,  but,  Whether  it  was  obtained  by  con- 
straint and  force,  or  by  threats  of  personal  violence,  or 
injury  to  the  granter  or  his  near  relations ! 
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Minority  and  Lesion. — When  it  is  thought  expedient  to 
send  cases  under  this  head  to  a  Jury,  the  point  chiefly  to  be 
attended  to  is,  that  lesion  must  be  proved,  and  therefore  is 
always  put  in  the  Issue ;  so  that  the  defender  may,  under 
the  pursuer'^s  Issue,  prove  that  the  deed  granted,  or  money 
advanced,  was  in  rem  versum  of  the  minor,  as  in  Dempster  v. 
Potts,  15  Sh.  364.  The  defence,  that  the  minor  was  engaged 
in  trade  on  his  own  account,  and  granted  the  deed  in  the 
course  of  it,  and  those  of  homologation  after  coming  of  age, 
and  of  non-challenge  during  the  qtiadriennium  utile,  afford 
Counter-Issues,  as  in  Examples  No.  XIX  and  XX,  and  in 
Dempster^  ut  supra.  In  many  cases  the  Court  consider  the 
evidence  without  the  assistance  of  a  Jury,  Sinclair  v. 
Brovm^  March  10,  1841,  and  M^Miehael  v.  Barbour^  Dec. 
17, 1840. 

Pactum  lUicitum.'^'Exhmple  No.  XXI  is  the  style  of  Issue 
in  a  reduction  under  the  Act  of  Queen  Anne,  which  annuls 
securities  for  money  won  at  play,  and  went  to  trial,  resulting 
in  a  verdict  for  the  pursuer,  M^Laine  v.  Cooper^  February 
4, 1846.  In  Graham  v.  Ferrisr,  6  Sh.  818,  it  was  held  that 
an  onerous  holder  must  be  proved  to  have  been  in  the  know- 
ledge of  the  true  nature  of  the  transaction,  and  accordingly 
the  Issue  was  so  drawn  in  that  case  ;  see  GraJiam  v.  White, 
5  Murr.  92  (Example  XXII.)  In  Hamilton  v.  BusseU,  10 
Sh.  549,  it  was  on  the  other  hand  held  that  a  vitium  reale 
attaches  to  the  security  even  in  the  hands  of  a  bona  fide  oner- 
ous holder.  The  effect  of  the  Statute  5  and  6  Will.  IV. 
c.  41,  seems  to  be  to  establish  the  former  view,  and  there- 
fore the  form  of  Issue  since  that  Statute,  Example  No. 
XXIII,  puts  the  question  almost  in  the  same  terms  as  were 
used  in  the  case  of  Graham. 

When  the  ground  of  reduction  is  usury,  it  would  seem 
that  a  special  Issue,  Whether  more  than  the  legal  rate  of 
interest  was  stipulated!  is  appropriate,  but  there  is  no  more 
recent  example  than  those  in  Strachan  v.  Graham^  2  Sh. 
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391  and  3  Mnrr.  434»  and  in  Glm  y.  Penthmd,  Examples 
Nob.  XXIII-IV. 

In  Joimttan  y.  M^Kensie's  Exscuion,  14  Sh.  106,  the 
Iflsae,  Example  No.  XXV  was  prepared,  where  an  annuity 
left  by  win  was  sought  to  be  reduced,  as  granted  or  pro- 
mised oft  iwrpem  cauBam.  In  Boberiton  y.  AindisB  Trustees^ 
15  Sh.  1209,  the  question  put  to  the  Jury  was  the  existence 
of  a  ooimpt  stipulation  or  understanding  as  yitiating  an 
aangnation  by  a  bankrupt  to  his  cautioner  for  a  composition. 


Bi$imeium  ofDterei^  ^c, — A  decree  may  be  set  aside  on 
the  ground  that  the  defender  was  not  duly  cited  to  the 
action ;  for  the  form  of  Issue  see  Example  No.  XXV  I,  and 
Kay  y.  Sodger^  10  Sh.  831.  In  the  report  of  Neikon  y. 
LeiffktMy  February  7, 1843,  and  February  9, 1844,  will  be 
found  a  fonn  of  Issue  in  a  reduction  of  an  instrument  of 
protest  as  irregularly  taken,  and  much  discussion  on  the  yiew 
taken  of  its  terms  by  the  Judges  at  two  successive  trials. 
Example  No.  XXVII  is  an  instance  of  an  Issue  where  the 
ground  of  reduction  of  a  decree  was  the  insanity  of  the 
defender  at  its  date. 

Decrees  of  constitution  and  adjudication  were  brought 
under  reduction  in  Gfray  y.  JtAnstaUy  M^F.  /.  JR.  58,  on  the 
ground  of  fraud  by  the  pursuer  in  obtaining  them.  The 
yerdict  of  a  Jury  on  a  brief  of  idiocy  was,  in  Graham  4*  Co, 
y.  Newtands^  3  Murr.  531,  sought  to  be  set  aside  on  the 
ground  that  fraudulent  means  had  been  used  to  induce  the 
Jury  to  cognosce,  and  an  Issue  of  fraud  went  to  trial.  In 
Currie  y.  Jardins  <Sr  Currie^  5  Sh.  838,  a  yerdict  cognoscing 
an  individual,  but  finding  a  lucid  interval  on  a  particular 
day,  was  brought  under  reduction,  on  the  ground  that  it  was 
incompetent  to  find  a  lucid  interval,  and  that  that  finding 
was  contrary  to  the  evidence.  The  Court  conjoined  this 
action  with  an  action  of  reduction  of  the  deed  executed  on 
the  day  in  question,  and  held  the  verdict  to  be  no  bar  to 
that  reduction,  and  remitted  both  for  Jury  trial.     The  only 
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Issue  in  the  conjoined  actions  appears  to  have  been  Exam- 
ple No.  XXVIII,  the  affirmative  of  which,  finding  insanity 
^^  at  the  time  ^  of  execution,  is  not  necessarily  inconsistent 
with  a  lucid  interval  ^^  on  the  day**^  of  execution.  The 
course  to  be  followed  where  returns  of  service  of  heirs  are 
sought  to  be  set  aside  on  the  ground  of  being  erroneous  or 
contrary  to  evidence,  will  be  subsequently  considered  under 
the  head  of  Propinquity. 

The  usual  ground  of  reduction  of  decrees-arbitral  is  cor- 
ruption, and  Examples  Nos.  XXIX  and  XXX  illustrate  the 
Issues  required.  One  ground  of  reduction  in  Macphersons  v. 
Boss,  9  Sh.  797>  Example  No.  XXXI,  wa«,  that  the  arbiter 
had  not  heard  parties,  and  the  Court  refused  to  alter  the 
question,  whether  it  was  *'  wrongfully^  into  whether  it  was 
^^  corruptly'"  pronounced !  on  the  principles  laid  down  in 
Sharp  V.  Bickerdyke  and  other  cases,  that  not  hearing  parties 
is  of  itself  a  ground  of  reduction  without  proof  of  corruption. 
Another  ground  of  reduction  in  the  same  action,  on  which 
an  Issue  was  taken,  was  fraud  practised  by  one  of  the  parties 
to  the  submission.  In  Aitchison  v.  Satoers,  M*F.  J.  B.  1, 
an  Issue  of  damage  was  taken  on  collusion  in  entering  into 
and  carrying  on  a  submission  which  expired  without  decree. 

Issfies/or  Defender  and  in  Counter-Actions. — The  defender 
may  take  an  Issue  on  homologation,  or  on  authority  being 
given  by  a  wife,  independently  of  her  ratification,  as  in 
Examples  No.  IX  and  X.  In  conjoined  actions  an  Issue  of 
resting-owing  may  arise,  as  in  Scott  v.  Bannerman,  March 
22, 1847 ;  or  of  repetition,  as  in  Example  No.  XI.  In  the 
case  of  Stewart  v.  Boyesy  M'F.  J.  B.  27,  a  counter-action 
was  raised  to  set  aside  a  deed  of  1830,  on  the  ground  of  sub- 
sequent revocation,  whether  the  deed  of  1834  attacked  on 
the  ground  of  imbecility  should  be  set  aside  or  not,  and  the 
Issue  No.  XXXII  of  the  Examples  was  prepared.  In  Mao- 
phersons  v.  Boss,  ut  supra,  where  there  were  conjoined 
actions  of  reduction,  and  for  implement  of  a  decree-arbitral, 
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the  Court  held  that  the  fonner,  besides  being  first  brought 
into  Court,  was  necessarily  the  leading  action,  and  therefore 
ordered  the  pursuers  in  it  to  stand  as  pursuers  at  the  trial, 
and  the  defender  in  it  took  the  alternative  Issue  of  resting- 
owing.  In  Morton  y.  Scott^  Mar.  1,  1844,  there  were  two 
Issues,  one  of  resting-owing,  and  another  to  reduce,  on  the 
ground  of  fraud,  an  agreement  which,  while  unreduced, 
barred  the  petitory  conclusions,  and  the  Court  appointed 
the  Issues  to  be  tried  separately,  and  the  second  reducing 
the  agreement  to  be  tried  first.  In  Cfray  v.  Johnston^  ui 
supra^  the  decree  had  been  obtained  on  imperfect  missives, 
and  the  defender  of  the  reduction  of  the  decree  stood  as 
pursuer  of  the  leading  Issue,  which  went  to  set  up  these. 
In  Graham  v.  Watty  July  15,  1843,  an  Issue  on  the  excep- 
tion of  non  va^entia  agere  was  disallowed,  and  the  exception 
repelled,  there  being  no  sufficiently  relevant  averments  in 
support  of  it.  In  Dow  v.  ffmderson^  June  30,  1848,  an 
action  of  reduction  was  brought  of  a  deed  of  settlement 
which  had  been  found  torn  in  two  parts.  After  discussion 
as  to  the  proper  form  of  Issue  and  the  onus  of  proof,  the 
Court  sisted  the  case  till  the  defender  should  bring  a  proving 
of  the  tenor  ;  and  it  was  observed  by  the  Lord  Justice-Clerk, 
that  ^'  the  Issue,  in  whatever  shape  it  is  put,  just  comes  to 
be  a  proper  case  for  the  Court  in  a  proving  of  the  tenor,^ 
and  that  he  had  a  strong  impression  it  was  not  a  case  for  a 
Jury. 

EXAMPLES. 
No.  I. 

Sirathem  v.  Carmichaet,—25th  May  1830. 

It  being  admitted  that  the  pursuer  is  heir-at-law  to  the 
late  Peter  Strathem,  joiner  in  Crawford's  Dyke,  and  that 
the  said  Peter  Strathem  died  on  the  6th  day  of  January 
1829, 
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Whether  the  tnisi-dispofiition  and  settlement,  dated  8th 
December  1828,  of  which  No.  5  of  process  is  an  extract, 
and  sought  to  be  reduced,  was  executed  by  the  said  Peter 
Strathem  on  death-bed ! 


No.  II. 

Lvndsay  v.  JohnsUm^ — 4^A  Jwm  1830. 

It  being  admitted  that  a  deed  bearing  to  be  dated  14th 
January  1821,  and  of  which  No.  14  of  process  is  a  copy,  is 
holograph  of  the  late  James  Spink,  Lieutenant  in  the  Royal 

Navy, 

Whether  at  the  time  the  said  deed  was  executed,  the  said 
James  Spink  was  not  on  death-bed ! 


No.  III. 

ThorMon  v.  TAomsan,  4*^.— ll^A  February  1832. 

It  being  admitted  that  the  pursuer  is  heir-at-law  of  the 
late  Robert  Thomson,  shipmaster  in  Aberdeen, 

Whether  the  disposition,  dated  the  21st  November  1814, 
sought  to  be  reduced,  is  not  the  deed  of  the  said  Robert 
Thomson ! 

Whether  on  the  said  26th  day  of  November  1814,  when  the 
said  deed  was  subscribed,  the  said  Robert  Thomson  was 
on  death-bed ! 

Or, 

Whether  the  said  deed  was  granted  for  onerous  causes,  and 
was  not  to  the  prejudice  of  the  heir  \ 
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No.  IV. 
Giison  y.  HfOtans^^im  January  1828. 

(After  an  Issue j  Whether  a  certain  Deed  was  not  the  Deed 

of  Peter  Gibson  f) 

It  being  admitted  that  the  late  David  Gibson  was  the 
heir  of  oonqueet  and  of  line  to  the  said  Peter  Gibson, 

Whether  the  said  deed,  dated  the  2d  day  of  September 
1803,  was  executed  by  the  said  Peter  Gibson  on  death- 
bed! 

Or, 

Whether  the  said  Dayid  Gibson  homologated  the  said  deed, 
dated  2d  September  1803  \ 

No.  V. 
Earl  of  Fife  v.  E!arl  of  Fife's  Trustees,— 9th  March  1825. 

Whether  the  instruments  of  trust-disposition  and  deed  of 
entail,  both  dated  the  7th  day  of  October  1808,  sought 
to  be  reduced,  were  not,  or  either  of  them  was  not,  the 
deeds  or  deed  of  the  Earl  of  Fife!  and  Whether  the 
deed  of  alteration  of  the  12th  day  of  November  1808, 
being,  in  law,  a  probative  instrument,  was  not  the  deed 
of  the  Earl  of  Fife ! 

No.  VI. 
Beid  V.  Beiffs  Trustees,— 22d  December  1886. 

It  being  admitted  that  on  the  29th  November  1822, 
13th  October  1825,  and  16th  April  1830,  the  dates  of  the 
deeds  sought  to  be  reducedi  and  prior  and  subsequent  thereto, 
the  late  John  Beid  could  write  his  name,  and  did,  prior  and 
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sobseqnent  to  the  said  dates,  write  the  same  upon  various 
doouments, 

Whether,  at  the  dates  or  date  of  all  or  any  of  the  deeds 
sought  to  be  reduced,  the  said  John  Beid  was  so  blind  as 
to  be  unable  to  read  writing ! 

No.  VII. 
AUrnn  y.  AlUs(mj — lOth  F^ruaty  1848. 

1.  Whether  the  testamentary  deed.  No.  5  of  process,  bear- 
ing date  the  1 6th  day  of  July  1847,  is  not  the  deed  of 
the  now  deceased  Charles  Gheyne  Allison,  whose  signa- 
ture it  bears ! 

2,  Whether,  at  the  date  of  the  said  testamentary  deed,  the 
said  Charles  Cheyne  Allison  was  weak  and  facile  in  mind, 
and  easily  imposed  on!  and  Whether  the  defender, 
taking  advantage  of  his  said  weakness  and  facility, 
obtained  or  procured  the  said  testamentary  deed  by  fraud 
or  circumvention,  to  the  lesion  of  the  said  Charles  Cheyne 
Allison! 

No.  VIII. 
JBryion  v.  Brymm  and  Others^ — 2l8t  February  1845. 

1.  Whether  the  trust-disposition  and  settlement,  of  which 
No.  6  of  process  is  an  extract,  bearing  to  be  made  and 
granted  by  the  deceased  Janet  Bryson  on  15th  Novem- 
ber 1842,  is  not  the  deed  of  the  said  Janet  Bryson ! 

2.  Whether,  on  or  about  the  said  15th  November  1842,  the 
said  Janet  Bryson  was  in  a  weak  and  facile  state  of  mind ; 
and  Whether  the  defenders,  Jean  Bryson,  Mrs  Dick 
or  Marshall,  and  John  Corbet,  or  any  of  them,  taking 
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advantage  of  her  said  facility,  did  by  fraud  or  circumven- 
tion, impetrate  and  obtain  the  said  deed  from  the  said 
Janet  Bryson  to  the  lesion  of  the  granter ! 

No.  IX. 
Hamilton  v.  Bonodd^ — 8^A  June  1842. 

Whether  the  minute  of  ratification  sought  to  be  reduced, 
dated  10th  January  1839,  endorsed  on  the  deed  of  agree- 
ment, No.  of  process,  is  not  the  deed  of  the  pursuer 
Mrs  Hamilton ! 

Or, 

Whether  the  said  deed  of  agreement  also  dated  the  said 
10th  day  of  January  1839,  was  entered  into  by  the 
defenders,  or  either  of  them,  with  the  authority  and 
consent  of  the  said  Mrs  Hamilton  ! 

No.  X. 

Thomson  v.  Afynandale^ — :18^A  January  1832. 

It  being  admitted  that  in  the  year  1826,  the  Company 
carrying  on  business  under  the  firm  of  Archibald  Allardice 
and  Go.  became  bankrupt,  and  that  by  the  bond  of  caution, 
of  which  No.  4  of  process  is  an  extract,  William  Gracie  as 
principal,  became  bound  to  the  creditors  for  a  composition 
on  the  debts  due  by  said  Company  ; 

It  being  also  admitted,  that  the  said  bond  bears  to  be 
subscribed  by  the  pursuer  and  defender  as  cautioners  for 
the  said  William  Oracle, 

Whether  the  said  bond  is  not  the  deed  of  the  pursuer 
James  Thomson ! 

Whether,  under  the  alleged  obligation  in  the  said  bond, 
the  pursuer,  on  or  about  the        day  of  paid  to  the 
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defender  the  Bum  of  jP400  or  any  part  thereof!  and 
Whether  the  defender  is  indebted  and  resting-owing  to 
the  pursuer  in  the  said  sum  of  <f  400  or  any  part  thereof, 
with  interest  thereon  from  the        day  of        1827 ! 

Or 
Whether,  under  the  obligation  in  the  said  bond,  the  pur- 
suer is  indebted  and  resting-owing  to  the  defender  in  the 
sum  of  ^^1,072  :  3  :  5i,  or  any  part  thereof,  with  interest 
thereon  from  the        day  of 

No.  XL 

Walker  v.  Walker,— 2(Hh  July  1844. 
(Approffed  of  by  Second  Dimdan.) 

Whether  the  assignation  and  conveyance,  Na  4  of  process, 
is  not  duly  tested ! 

Or, 

Whether  the  said  assignation  and  conyeyance  was  adopted 
and  homologated  by  the  pursuer  t 

Or 

Whether,  on  or  about  the  10th  day  of  May  1838,  when  the 
said  assignation  and  conveyance  was  granted,  the  pursuer 
was  of  weak  and  facile  mind  and  easily  imposed  on  i  and 
Whether  the  defender,  taking  advantage  of  his  said 
facility  and  weakness,  did  by  fraud  or  circumvention  pro- 
cure and  obtain  the  said  assignation  and  conveyance,  to 
the  lesion  of  the  pursuer! 

No.  XII. 

Sim  V.  Cruickshomks, — 2Qth  Jms  1844. 

Whether  the  name,  ^^  E.  Sime,^  subscribed  to  the  minute 
of  agreement  or  writing  No.  5  of  process,  is  not  the  true 
and  genuine  subscription  and  proper  hand-writing  of  the 
pursuer  Mrs  Elizabeth  Sim ! 
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Or, 

Whether  the  pursuer  homologated  the  said  minute  of 
agreement ! 

No.  XIII. 
MUn  Y.  British  Linen  Co.^22d  May  1847. 

Whether,  in  the  bill  No.  123  of  process,  dated  1st  Novem- 
ber 1843,  bearing  to  be  drawn  by  Charles  Durie  npon,  and 
accepted  by  Charles  Thomson,  Joseph  Sanderson  Esplin, 
and  Alexander  Miln,  the  name  '^AK  Miln^  adhibited 
thereto  is  not  the  genuine  subscription  of  the  pursuer ! 


No.  XIV. 

Maogrsgar  4r  Co.  v.  Commercial  Bank  of  ScMand^ — 

XQth  July  1843. 

It  being  admitted  that  the  pursuers,  prior  to  the  4th  day 
of  June  1841,  kept  a  deposit-account  with  the  defenders  at 
their  Branch  at  Glasgow, 

Whether  the  name  Bobert  Macgregor  &  Co.  adhibited  to 
the  cheque  or  order  for  .^^3,500,  No.  25  of  process,  is  not 
the  genuine  signature  of  the  pursuers !  and  Whether  the 
defenders  are  indebted  and  resting-owing  to  the  pursuers 
the  sum  of  <f  476 :  7 :  7,  or  any  part  thereof,  as  the 
balance  due  on  the  said  account  on  the  said  4th  day  of 
June  1841,  with  interest  as  libelled! 


No.  XV. 

Kebtl  V.  Leighton,—18th  February  1832. 

It  being  admitted  that  in  the  month  of  August  1826,  the 
defender  was  proprietor  of  certain  shares  of  the  stock  of 
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the  Banking  Oompany  carrying  on  basiness  under  the  name 
of  the  Montrose  Bank, 

Whether,  on  or  about  the  5th  day  of  the  said  month  and   i 
year,  the  pursuer  was  induced  by  the  false  and  fraudulent 
representations,  or  the  fraudulent  concealment  of  the  de- 
fender as  to  the  credit  and  solvency  of  the  said  Company, 
to  purchase  one  of  the  said  shares ! 

Whether,  on  or  about  the  11th  day  of  the  said  month  and 
year,  the  pursuer  was  induced  by  the  false  and  fraudulent 
representations,  or  the  fraudulent  concealment  of  the  de- 
fender as  to  the  credit  and  solvency  of  the  said  Company, 
to  purchase  one  of  the  said  shares ! 


No.  XVL 

Summers,  Sfc.  v.  Fairservice, — 7th  December  1841. 

It  being  admitted  that  the  pursuers  obtained  from  the 
defenders  a  lease  of  a  quarry,  at  Quarryhole,  for  ten  years 
from  Martinmas  1839, 

Whether,  on  or  about  the  19th  day  of  October  1840,  the 
defender  himself,  or  by  another,  by  fraud  or  fraudulent 
misrepresentation,  induced  the  pursuer  to  grant  the  deed 
No.  of  process,  renouncing  the  said  lease ! 


I 


No.  XVII. 

Murray  v.  Murray^ — 12th  May  1839. 

Whether,  in  entering  into  and  concluding  the  agreement      \ 
No.  4  of  process,  dated  the  13th  December  1834,  sought 
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to  be  radneed,  the  pcmiier  was  under  an  e 
as  to  the  rabstance  of  the  said  agreement  ? 


No.  XVIII. 

Wadda  ^  Hmabamd  t.  WdddM,—7tA  February  1845. 

It  h&Bg  admitted  that  the  disposition  No.  of  process, 
dated  6th  AprO  1842,  was  granted  by  the  parsuer  Eliza- 
beth M'Farlane  Wadddl,  and  her  sister  Ann  Waddell  or 
Crlaj^w,  and  William  CHasgow  her  husband,  along  with 
ihe  defender  John  Craig  WaddeD,  in  favour  of  the  defender 
John  Craig  WaddeU, 

Whether  the  defender  did,  by  firaud  and  circumvention,  pro- 
cure or  obtain  the  said  disposition,  in  so  far  as  regards 
the  following  portion  of  the  subjects  comprehended  within 
the  same,  viz.  a  stance  or  steading  of  ground,  consisting 
of,  &c.  [description  of  subject.] 

Whether  the  pursuer  Elizabeth  M^Farlane  Waddell,  in 
granting  the  said  disposition,  was  under  an  essential  error 
as  to  the  subjects  thereby  intended  to  be  conveyed,  and 
understood  that  the  disposition  was  not  intended  to  em- 
brace the  stance  or  steading  of  ground  built  upon  by  John 
Waddell,  as  above  described  and  referred  to ! 


No.  XIX. 

Stewart  v.  Cameron^ — 2d  Jufy  1835. 

It  being  admitted  that  the  pursuer  is  heir  of  provision  of 
the  late  Peter  Lyon,  and  that  on  the  15th  day  of  March 
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1831,  the  said  Peter  Lyon  granted  the  two  bills  Nos.  4  and 
5  of  process,  for  the  sums  of  £200  and  <f  20  respectivelj. 

Whether,  at  the  time  of  granting  the  said  bills,  or  either  of 
them,  the  said  Peter  Lyon  was  a  minor,  and  granted  the 
said  bills,  or  either  of  them,  to  his  enorm  lesion  t 

Whether  the  said  bills,  or  either  of  them,  were  not,  or  was 
not  the  acceptances  or  acceptance  of  the  said  Peter 
Lyon! 

Or, 

Whether  at  the  time  the  said  bills,  or  either  of  them^  were 
or  was  granted,  the  said  Peter  Lyon  was  engaged  in 
trade,  and  granted  the  said  bills  in  the  course  of,  or  for 
the  purpose  of  carrying  on  the  said  trade ! 

Whether  the  said  bills,  or  either  of  them,  were  or  was 
granted  in  security  of  payment  of  a  debt  or  debts  due  by 
the  father  of  the  said  Peter  Lyon !  and  Whether  the  said 
Peter  Lyon  viciously  intromitted  with  the  funds  of  his 
sittd  father ! 

No.  XX. 

PM^  y.  Pitcaim,  ^e.—20th  Jme  1838. 

It  being  admitted  that  by  a  deed  dated  14th  August 
1812,  the  late  Robert  Philp  appointed  the  defenders  and 
others  as  trustees,  and  tutors  and  curators  for  his  children ; 
it  being  also  admitted  that  the  pursuers  are  two  of  the  said 
children,  and  that  the  pursuer  William  became  major, 
being  21  years  of  age,  on  the  2d  of  August  1830,  and  that 
the  pursuer  Elizabeth  became  of  age  on  the  2d  May  1833, 

Whether,  on  or  about  the  2d  and  3d  day  of  June  1826, 
during  the  minority  of  the  pursuers,  the  defenders,  or  any 

37 
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of  them,  wrongfully  obtained  from  the  pnrsneis,  or  either 
of  them,  the  disposition  No.  9  of  process,  to  the  enorm 
lesion  of  the  pursuers,  or  either  of  them  ! 

Whether,  on  or  about  the  11th  day  of  August  1827,  during 
the  minority  of  the  pursuers,  the  defenders,  or  any  of 
them,  wrongfully  obtained  from  the  pursuers,  or  either  of 
them,  the  agreement  No.  10  of  process,  to  the  enorm 
lesion  of  the  pursuers,  or  either  of  them ! 

Whether,  on  or  about  the  8th,  9th,  and  10th  days  of  No- 
vember 1832,  during  the  minority  of  the  said  Elizabeth 
Philp,  the  defenders,  or  any  of  them,  wrongfully  obtained 
the  disposition,  of  which  No.  12  of  process  is  an  extract, 
from  the  said  Elizabeth  Philp,  to  her  enorm  lesion  I 

Whether  the  defenders,  or  any  of  them,  wrongfully  obtained 
from  the  pursuers,  or  either  of  them,  the  said  deeds,  or 
any  of  them,  by  fraud  or  misrepresentation,  to  the  lesion 
of  the  pursuers,  or  either  of  them ! 

Or, 

Whether  the  said  William  Philp,  pursuer,  did  not  challenge 
the  disposition  first  aforesaid,  and  the  agreement  afore* 
said,  for  more  than  four  years  after  the  said  2d  day  of 
August  1880,  when  he  became  of  age  as  aforesaid  ! 

Whether  the  pursuers,  or  either  of  them,  homologated  the 
said  deeds,  or  any  of  them ! 


No.  XXI. 

M^LavM  Y.  Cooper  J — ll^A  March  1845. 

Whether  the  bond  No.  38  of  process  was  granted  by  the 
suspender  Mr  M'Laine,  to  the  oharger^s  cedent  Mr 
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M'Leod  of  Rasay,  being  in  conaideration  of  money  won 
by  gaming  at  cards,  in  contrayention  of  the  Act  9  Anne 
c.  14  i 


No.  XXII. 


GroAamy  Sre.  v.  Ferrier.—lltA  Jtdy  1828. 
{After  Prefatory  Admissions.) 

Whether,  at  the  time  the  said  bonds,  or  either  of  them, 
were  assigned  as  aforesaid,  the  said  John  White  knew 
that  the  said  bonds,  or  either  of  them,  were  granted  by 
the  said  Sir  John  Lowther  Johnston  to  the  said  William 
Cuninghame  Guninghame  Graham,  for  money  lost  at  play 
as  aforesaid  i 


No.  XXIIL 
AinsKe  y.  Sutton^ — 11^  JvJy  1845. 

Whether  the  bond  dated  9th  August  1832,  No.  of 

process,  was   made  and  granted,  in  whole  or  in  part,  for 
and  in  consideration  of  money  won  at  play,  or  money 
alleged  to  be  due  in  respect  of  losses  at  play!  and 
Whether  the  bond  charged  on.  No.       of  process,*  was 
granted  in  further  security  of  the  said  gambling  debt, 
or  any  part  thereof,  or  of  interest  thereon  ?  and  Whether 
the  charger  acquired  right  to  the  debt  alleged  to  be  con- 
tained in  and  due  by  the  said  bond,  dated  9th  August 
1832,  No.       of  process,  in  the  knowledge  that  the  said 
debt,  in  whole  or  in  part,  was  claimed  as  due  for,  and  in 
respect  of  money  lost  at  play  ?  and  Whether  the  pursuer 
is  not  indebted  and  resting-owing  to  the  defender  in  the 
sum  contained  in  the  said  bond,  or  any  part  thereof! 
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No.  XXIV. 

Olam  y.  PmOmd^—Tad  Jums  1824. 

It  being  admitted  that  by  the  bond  under  reduction, 
being  a  bond  for  £2,500  granted  by  Walter  Stirling  Glass 
pursuer,  in  favour  of  George  Pentland  defender,  bearing  date 
the  11th  day  of  January  1813,  it  was  stipuhited  that  the 
pursuer  should  be  bound  to  insure  his  life  to  the  extent  of 
the  sums  due  in  the  bond,  and  pay  the  premium  of  insuranoe. 

Whether  the  defender,  under  the  pretext  of  becoming  the 
insurer  of  the  pursuer^s  life,  charged  for  and  obtained 
more  than  the  legal  interest  of  five  per  cent,  on  the  bond 
in  question  ! 


No.  XXV. 
JohnshM  y.  M^Kenzifs  EaMcutan. 

It  being  admitted  that  by  a  last  will  and  testament 
dated  6th  January  1829,  of  which  No.  10  of  process  is  an 
extract,  the  late  John  M'Eenzie  appointed  the  defenders  his 
executors ;  and  that,  by  the  said  testament,  he  bequeathed 
to  the  pursuer  an  annuity  of  £200,  payable  by  quarterly 
instalments,  from  the  term  of  Candlemas  1829  after  his 
decease;  and  that  the  said  John  M'Eenzie  died  on  the 
28th  day  of  January  1829, 

Whether  the  said  annuity  was  bequeathed  to  the  pursuer  in 
consequence  of  a  stipulation  on  her  part,  or  agreement 
between  the  parties,  as  the  consideration  of  her  entering 
into  or  continuing  a  criminal  intercourse  with  the  said 
John  M'Eenzde ! 
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No.  XXVI. 
LeigMofh  v.  Nicholson^ — \lth  Jwm  1845. 

Whether  the  Company  of  Leighton  and  Berne  were  not 
legally  and  duly  cited,  in  terms  of  the  execution  in  pro- 
cess, bearing  date  5th  October  1841,  to  the  action  then 
raised  at  the  instance  of  the  defender  against  them,  be- 
fore the  Sheriff  of  Forfarshire ! 


No.  XXVII. 
Eastm  y.  TTmrnny—l^  Jme  1829. 

It^being  admitted  that  on  the  2d  of  August  1813,  Andrew 
Easton  subscribed  a  bill  for  the  sum  of  <£^42  sterling,  drawn 
by  John  Thomson,  payable  12  months  after  date,  and  that 
on  the  21st  day  of  November  1821  decree  was  pronounced 
against  the  said  Andrew  Easton  for  payment  of  the  said 
bill. 

Whether  on  the  day,  and  at  the  time  the  said  bill  was  sub- 
scribed as  aforesaid,  the  said  Andrew  Easton  was  insane  i 

Whether  on  the  day,  and  at  the  time  the  said  decree  was 
obtained,  the  said  Andrew  Easton  was  insane  ? 


No.  XXVIII. 

Carrie  v.  Jardine  ^  Curriey — 5th  Jufy  1827. 

Whether  at  the  time  the  deceased  Mrs  Margaret  Baldwin, 
subscribed  the  deed  of  settlement  in  process,  bearing  to 
be  executed  on  the  2d  June  1818,  and  at  the  time  the 
said  Mrs  Margaret  Baldwin  subscribed  the  disposition 
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and  deed  of  settlemeiit,  bearing  to  be  executed  on  the 
25th  July  1825,  the  said  Mrs  Margaret  Baldwin  was  in- 
sane !  and  Whether  the  said  deeds  were  not,  or  either  of 
them  was  not,  the  deeds  or  deed  of  the  said  Mrs  Margaret 
Baldwin! 

No.  XXIX. 
Hmry  v.  Bums^  ^e.—7th  Deeemher  1833. 

It  being  admitted  that  on  the  31st  day  of  July  1829  the 
pursuer  Lieutenant-Colonel  Henry,  and  David  Bums,  writer 
in  Perth,  entered  into  the  submission  of  which  No.  5  of  pro- 
cess is  an  extract,  to  John  Millar  and  Harry  M^Leod,  writ- 
ers in  Perth,  and  that  on  the  3d  day  of  June  1831,  the  said 
arbiters  pronounced  the  decreet-arbitral,  of  which  the  said 
No.  of  process  contains  an  extract, 

Whether  the  said  arbiters,  or  either  of  them,  in  pronouncing 
the  said  decreet-arbitral,  were  guilty  of  corrupt  partiality  ! 

No.  XXX. 

Fra9&r  v.  G.  Wright,  Sre.—Sth  July  1836. 

Whether  in  the  year  1831,  certain  actions  at  law  were  in 
dependence  between  the  pursuer  and  the  defender  Colonel 
Gk>rdon ;  and  Whether  on  the  day  of  the  said  year, 
they  agreed,  by  a  minute  dated  18th  and  19th  November 
1831,  to  refer  the  same  and  all  other  matters  then  in  dis- 
pute between  them  to  the  decision  of  the  defenders, 
Thomas  Guthrie  Wright  and  Patrick  Cockbum,  as  arbi- 
ters and  referees,  and  did  thereafter  enter  into  the  sub- 
mission of  which  No.  43  of  process  is  a  copy ! 

Whether,  on  or  about  the  1st  day  of  December  1831,  the 
Mid  arbiters  accepted  of  the  said  submission,  and  pro- 
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ceeded  to  investigate  the  mutual  claims  of  the  parties! 
and  Whether,  on  or  about  the  28th  day  of  February  1833, 
the  said  sirbiters,  or  either  of  them,  contrary  to  their  or 
his  duty  as  arbiters  or  arbiter,  did  wrongfully  and  cor- 
ruptly exact  or  require,  and  obtain  from  the  parties  to 
the  said  submission,  or  either  of  them,  a  written  obliga- 
tion dated  28th  February  1833,  of  which  a  copy  is  con- 
tained on  pages  3  and  4  of  the  summons.  No.  75  of  pro- 
cess ! 


No.  XXXI. 

Maephersony  <$•<?.  v.  jBow, — 9ih  March  1831. 

It  being  admitted,  that  in  the  year  1825,  the  defender 
Ewen  Boss  became  tenant  of  the  farms  of  Gallovie  and 
Loggan,  in  terms  of  the  agreement  No.  5-20  of  process,  and 
remained  tenant  of  the  said  farms  until  Whitsunday  and 
Martinmas  1829 ; 

It  being  also  admitted,  that  the  pursuers  became  bound 
to  pay  to  the  defender  the  value  of  the  stock  left  on  the 
said  fai*ms  by  the  defender,  as  outgoing  tenant,  and  that  the 
value  of  the  said  stock  should  be  fixed  by  Duncan  McLaren 
and  John  Cameron  as  arbiters,  and  Ewen  Cameron  as  overs- 
man  mutually  chosen  by  the  pursuers  and  defender. 

Whether,  by  fraud  and  deceit  practised  by  the  defender,  the 
said  oversman  was  induced  to  pronounce  the  decreet-arbi- 
tral.  No  12  of  process  ! 

Whether  the  said  oversman  wrongfully  pronounced  the  de- 

creet-arbitral,  without  hearing  the  parties  on  the  matter 

submitted  \ 

Or, 

Whether,  during  the  said  year  1829,  the  said  defender  deli- 
vered to  the  said  pursuer  the  numbers,  kinds,  and  descrip- 
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tion  of  sheep  stated  in  the  Bohednle  hemmto  anneKsd  ; 
and  Whether  the  poranera,  or  either  o(  titeta,  is,  fir  axe 
indebted  and  resting'Owiiig  to  tJie  defender  in  the  enm  of 
^1371 : 4 : 5,  or  aaj  part  thereof,  with  intOTest  tbereoa 
from  Martinmas  1829,  as  the  balance  of  the  price  of  the 
Bud  sheep ! 


No.  XXXII. 

Boym  V.  Soyei'  Tmstm,~2d  De<mih«r  1837. 

It  being  admitted  that  on  the  11th  October  1830,  the 
late  Robert  Boyes  ezeouted  the  deed  No.  20  of  prooees,  and 
on  the  26th  day  of  September  1831,  annexed  a  codioil  to 
the  Bud  deed  ; 

It  being  also  admitted,  that  the  stud  Bobot  Bojes  died 
on  the  10th  day  of  November  1834, 

Whether  the  said  deed  and  oodioil,  or  either  of  them,  had 
been  revoked  by  the  said  Bobert  Boyes,  and  stood  re- 
voked at  the  time  of  lus  death ! 


L 


PART  XXIII. 


BANKEUPTOY,    INSOLVENCY,    AND 

SEQUESTBATION, 

aroLVDnro 

SEDUOTIOK  OF  PBBFBBBN0E8  UNDER  THE  BAKKEUPT  STATUTES 
— EBDUGTION  BT  0BBDIT0B8  ON  FBAUD  AT  COMMON  LAW — 
QUESTIONS  ABISINa  UNDEB  SEQUESTRATIONS. 

Seduction  of  PreferenceB  wider  the  Bankrupt  Statutes, — 
Several  examples  are  given  of  the  Issues  required  in  Beduo- 
tions  under  the  Bankrupt  Statutes,  which  afford  little  sub- 
ject for  remark.  Those  in  No.  II  were  settled  by  the  Second 
Division  after  discussion,  when  it  was  held  that  the  question 
of  the  onus  of  proving  onerosity,  or  the  want  of  it,  in  the 
drcumstances,  would  remain  open  for  the  Judge  at  the  trial, 
Home  V.  Hatf,  February  12, 1847*  In  the  case  of  Anderson 
V.  Watker^  March  29, 1842,  the  Jury,  under  the  direction 
of  the  Lord  Justice-Glerk,  returned  a  special  verdict,  find- 
ing that  the  security,  although  granted  within  sixty  days 
of  bankruptcy,  was  in  fulfilment  of  an  express  stipulation  at 
the  time  the  advances  were  made,  which  his  Lordship  held 
made  the  security  good ;  but  to  save  further  trial,  the  law 
was  thus  separated  from  the  fact.  No.  VII  arises  where 
the  security  was  given  for  a  future  debt. 

Reductions  by  Creditors  on  Fraud  ai  Common  Law. — Any 
deed  or  transaction  by  which  the  right  of  a  Creditor  is  un- 
fairly prejudiced  is  reducible  at  common  law.  Thus,  if  a 
factor  and  commissioner  should,  by  fraudulent  misrepre- 
sentations, induce  other  creditors  to  abstain  from  diligence 
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till  his  own  security  is  completed}  Psar9on  y.  Walker^  13 
Sh.  1188 ;  or  a  debtor  grant  a  draft  without  any  real  trans- 
action, for  the  mere  purpose  of  defeating  the  claims  of 
just  creditors,  Henderson  t.  JRobb^  M'F.  J.  B.  171 ;  or 
funds  are  provided  by  the  insolvent  indorsing  bills  not  in 
the  ordinary  course  of  trade,  that  his  bankers  may  be  able 
to  pay  themselves  by  taking  credit  for  a  cheque,  thereby 
giving  them  an  undue  preference,  Blincows  Trustees  y. 
AUan  and  Co.,  5  Murr.  231 ;  7  Sh.  124  and  753 ;  7  W.  and 
S.  57,  an  Issue  will  be  given  for  establishing  the  fact  of 
fraud  as  available  to  set  aside  the  transaction. 

The  nature  of  the  fraudulent  proceeding  varies  of  course 
in  each  case,  and  the  Issue  must  be  adapted  to  the  circum- 
stances alleged.  Examples  will  be  found  in  Nos.  VIII  to 
XIV,  and  the  second  Issue  in  No.  lY ;  and  in  the  case  of 
M^CleUand  v.  Bodger  and  Co.  February  9, 1842,  where  some 
important  discussions  took  place  as  to  the  rights  of  an 
indorsee  of  a  Bill  of  Lading,  and  as  to  the  granting  of  new 
trials.  In  No.  IX  it  was  alleged  that  delivery  had  been 
unfairly  given  by  a  buyer  to  a  third  party,  in  order  to  defeat 
the  seller^s  right  of  stoppage  in  transitu ;  the  result  of  three 
trials  was  against  the  buyer  under  the  first  two  Issues,  but 
under  the  third,  in  favour  of  the  party  who  received  delivery 
in  bona  fide ;  Hastie  4r  Co.  v.  Warden  4r  Son^  December  13, 
1848.  In  Aberdeen  Banking  Co.  v.  Maierfy  Src.  13  Sh.  827, 
Example  No.  XIII,  a  special  verdict  was  returned  on  the 
facts,  as  the  result  depended  on  legal  views.  In  Wylie  v. 
Smith  and  HamiUon^  12  Sh.  903,  Example  No.  X,  reduction 
was  sought  of  a  discharge  given,  without  onerous  cause,  to  a 
brother,  to  the  prejudice  of  a  creditor  holding  decree.  Ex- 
amples No.  XIV  and  XV  are  in  cases  of  deeds  granted  in  con- 
travention of  letters  of  inhibition.  In  the  former  case,  Smith  y* 
Maekays^  13  Sh.  323,  the  pursuer  wasthe  assignee  of  a  trustee 
for  creditors;  in  the  latter, the  inhibiting  creditorwaspursuer. 
It  may  be  observed  that  several  of  the  Issues  under  this 
head,  enquire  Whether  the  deeds,  &c.  were  to  the  loss. 
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iojory,  and  damage  of  the  pursuer  !  This  appears  an  incor- 
rect or  at  least  inexpedient  phraseology ;  because,  in  gene- 
ral, it  is  only  reduction  which  is  sought,  and  not  damages. 
When  it  is  necessary,  in  order  to  set  aside  the  deed,  to 
prove  injury  by  it  to  the  pursuer,  the  more  correct  phrase- 
ology would  be  *^  to  his  hurt  and  prejudice,^  reserving  the 
other  expressions  as  appropriate  where  either  damages  are 
sought  for  a  wrongous  act,  or  where  there  are  conclusions 
of  damages  for  granting  a  deed  or  engaging  in  a  trans- 
action,  over  and  above  reduction  and  repetition  of  rents 
and  profits. 

A  corrupt  stipulation  in  a  transaction  for  a  composition 
is  a  ground  for  reducing  an  assignation  forming  part  of  it ; 
Boberisim  y.Ainslies  Tru8tees,15  Sh.  1299,  Example  No.XVI. 

Qu6gH(ms  arisinff  under  Sequegiraiions.'^'ExsmfleB  No. 
XVII  to  XX  illustrate  the  Issue  where  claims  are  to  be  insi- 
tuted  against  the  estate  and  trustee,  as  in  HaUiUy  v;  BaiUon^ 
5  Murr.  a22.  In  Taylor  <$•  Co.  v.  Sir  Wm.  Forles  *  Co. 
4  Murr.  372,  the  question  sent  to  the  Jury  was,  Whether 
the  trustee  and  creditors  had  undertaken  a  contract,  and 
failed  to  fulfil  it !  In  GordovCs  Executors  v.  Dwnlop^  3  Murr. 
515,  a  trustee  was  found  liable  in  damages  for  putting  in 
force  an  incompetent  decree  which  had  been  taken  by  the 
bankrupt.  Another  example  of  the  trustee  vindicating  the 
estate  is  found  in  Roberta  v.  WdUace^  July  28,  1842,  and 
May  1,  1843,  where  the  third  Issue  is  against  a  creditor 
.who  having  poinded  goods  within  sixty  days  of  bankruptcy, 
was  resting-owing  their  value  to  the  estate.  No.  XXII  is 
taken  to  reduce  a  deed  or  writing  as  antedated.  In  John- 
$ton  V.  LatOj  July  15,  1843,  it  was  held  that  a  trustee  nuty 
object  to  an  entry  in  the  bankrupt's  books,  as  being  made 
fraudulently  and  on  the  eve  of  bankruptcy,  without  bringing 
a  reduction. 

■  In  Biggar  v.  Wright,  Nov.  19,  1846,  an  Issue  was  given 
to  the  cautioner  for  a  defaulting  trustee,  when  sued  by  a 
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creditor  on  his  bond,  Whether  the  pursuer  had  connived  at 
the  trustee^B  malirersations  ?  Example  No.  XXI  is  the  Issue 
iaiiiglisy.  Gardner^  reported  March21, 1843,  where  a  trustee 
petitioned  to  have  the  bankrupt's  discharge  annulled,  under 
1  and  2  Vict.  c.  41,  on  the  ground,  that  money  had  been 
given  to  one  of  the  creditors  for  his  concurrence.  The 
Lord  Justice-CSerk,  at  the  trial,  made  the  following  obser- 
Tations : — ^^  If  the  pursuer  means  to  establish  anything 
under  this  Issue,  with  regard  to  the  *  facilitating**  or  ^  obtain- 
ing^ Qardner's  discharge,  I  will  not  admit  it.  There  is  no- 
thing beyond  the  ^  concurring  in^  the  discharge  stated  in  the 
record,  and  the  words  ^  facilitating'  and  ^  obtaining,'  though 
they  occur  in  the  124th  section  of  the  Bankrupt  Act  are  not 
contained  in  the  125th,  which  is  the  only  one  on  which  the 
pursuer  has  founded.  A  party  is  not  entitled  to  go  beyond 
the  record,  because  there  has  been  negligence  in  not  object- 
ing to  the  Issue.  I  see  that  the  Issues  are  becoming  loose, 
in  consequence  of  the  practice  of  parties  ginng  in  drafts, 
and  consequently  less  care  is  taken  in  framing  them.'" — The 
case  of  ChUl  v.  Watt^  4  Murray  317)  affords  an  example  <^ 
an  Issue  in  similar  circumstances,  under  the  Statute  33, 
Geo.  III.  c.  74. 

EXAMPLES. 

No.  I. 

CaUan  v.  Blaie,  ^c.—18th  Feiruary  1846. 

Whether  the  pursuer,  at  the  date  of  the  disposition  No.  6 
of  process,  was  a  just  and  lawful  creditor  of  the  said 
James  Blake  !  and  Whether,  at  the  said  date,  the  said 
James  Blake  was  insolvent,  and  granted  the  said  disposi- 
tion without  just  and  necessary  cause  to  the  defenders, 
conjunct  and  confident  persons,  contrary  to  the  Statute 
1621,  c.  21 ! 
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No.  II. 

Hwne  Y.  ffay—25th  February  1845. 

.  It  being  admitted  that  William  Hay,  sometime  canTing 
on  business  as  a  merchant  and  banker  in  Lerwick,  and  the 
Ck>mpany  sometime  carrying  on  business  there  as  merchants, 
under  the  Company-firm  of  Hay  and  Ogilvy,  and  as  bankers, 
under  the  descriptive  name  of  the  Shetland  Bank  or  Shet- 
land Banking  Company,  of  which  the  said  William  Hay  was 
a  partner,  are  bankrupt,  and  that  their  estates  were  seques- 
trated under  the  Bankrupt  Act  2d  and  8d  Vict.  cap.  41, 
on  the  25th  June  1842,  and  that  the  pursuer  is  trustee  on 
said  sequestrated  estates  for  behoof  of  the  creditors  of  the 
said -William  Hay,  and  of  the  said  Firms  or  Companies, 
and  is  now  pursuing  a  Beduction  under  the  Act  1621,  c.  18, 
and  at  common  law,  of  the  bond  and  disposition  in  security 
and  instrument  of  sasine,  Nos.  4  and  5  of  process,  and  that 
the  defender  is  the  brother  of  the  said  William  Hay, 

1.  Whether  the  said  bond  and  disposition  in  security  and 
instrument  of  sasine  were  executed,  ezpede,  and  recorded 
respectively  by  the  said  William  Hay,  to  and  for  behoof 
of  the  defender  his  brother,  and  of  Andrew  Hay,  Junior, 
his  son,  conjunct  and  confident  persons,  without  true, 
just,  and  necessary  cause,  and  to  the  hurt  and  prejudice 
of  prior  creditors  of  him  the  said  William  Hay,  and  of 
the  said  Firms  or  Companies,  the  pursuer's  constituents  I 

2.  Whether  the  said  infeftment  on  the  said  bond  and  dis- 
position in  security  was  expede  and  recorded  in  favour  of 
the  defender  by  or  under  the  directions  of  the  said  William 
Hay,  fraudulently,  while  the  said  William  Hay  was  under 
no  obligation  to  complete  the  said  security,  and  to  the  hurt 
and  prejudice  of  prior  creditors  of  the  said  William  Hay, 
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and  of  the  said  Companies  or  Firms,  the  pursaer^s  con- 
stituents ! 

No.  III. 

Ayisl  Bmmi  ^fSctfOamd^  t.  GfMmoek  Union  Banking  Cb.— 

28a  FAnary  1844. 

It  being  admitted  that  the  porsuers  are  creditors  of  John 
Sharp,  and  that  by  diligence  at  their  instance,  the  said  John 
Sharp  was  raidered  legally  bankrupt  on  24th  November 


AVhether,  <m  or  about  the  7th  day  of  October  1842,  being 
within  sixty  days  of  his  bankruptcy,  the  said  John  Sharp 
did  make  payment  to  the  defenders  the  Oreenock  Union 
Bank,  or  to  the  defender  Allan  Fullerton,  acting  as  their 
manager,  of  a  sum  of  f  500,  or  thereby,  in  contravention 
of  the  Statute  1686,  c.  5,  and  in  defraud  of  the  rights  of 
the  pursuors  as  lawful  creditors  of  the  said  John  Sharp! 

No.  IV. 

Biodwri  v.  Nofil  o/ScoOand  Banl,—lda  March  1840. 

It  being  admitted  that  on  the  8th  day  of  January  1838, 
the  copartnery  of  Reid  and  Spark,  and  the  individual  part- 
ners thereof,  were  notour  bankrupts,  and  that  the  pursuer, 
on  the  said  8th  day  of  January,  was  a  creditor  of  the  said 
Company, 

Whether,  on  or  about  the  23d  day  of  December  1837  and 
the  26th  day  of  December  1837)  or  either  of  them,  and 
within  sixty  days  of  the  said  bankruptcy,  certain  sums,  or 
a  sum  of  money,  were  or  was  paid  to,  or  placed  to  the 
credit  of  the  defenders  by  the  said  Company,  in  satisfao- 
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tion  of  a  prior  debt  due  by  them  to  the  defenders,  in  pre* 
ference  to  their  other  creditors,  contrary  .to  the  Statute 
1696,  c.  5 ! 

Whether  the  said  sums,  or  either  of  them,  were  fraudulently 
paid  to,  or  placed  to  the  credit  of  the  (It^^^^i^ers  by  them-- 
selves,  after  they  knew  of  the  insolvency  of  the  said  Com- 
pany !  and  Whether  the  defenders  wrongfully  retain  the 
said  sums,  or  either  of  them,  to  the  injury  of  the  pursuer! 


No.  V. 
Johntton  V.  Naimey  S^c. — Wth  December  1839. 

It  being  admitted  that  on  the  28th  day  of  January  18379 
the  estate  of  James  M^Leish,  merchant  in  Auchtergaven, 
was  sequestrated,  and  that  the  pursuer  is  trustee  on  that 
estate. 

Whether,  on  or  about  the  9th  day  of  December  1836,  and 
the  6th  and  14th  days  of  January  1837)  or  either  of  them, 
and  within  sixty  days  of  the  said  sequestration,  the  said 
James  M'Leish,  in  violation  of  the  Statute  1696,  c.  5, 
wrongfully  transferred  all  or  any  of  the  quantities  of  flax 
and  tow,  or  either  of  them,  specified  in  the  schedule  here- 
unto annexed,  to  the  defenders,  or  either  of  them,  in  satis- 
faction or  security  of  a  prior  debt  due  to  them  in  prefer- 
ence to  his  other  creditors ! 


No.  VI. 
Anderson  y.  Leslie  <$-  Co.^^ih  February  1844. 

It  being  admitted  that  the  estates  of  the  said  Houston 
and  Potter,  and  Peter  Houston  and  Robert  Potter,  the 
individual  partners  of  that  Company,  were  sequestrated  on 
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the  11th  day  of  Miirch'1842y  and  that  the  pursuer  is  trus- 
tee on  the  said  sequestrated  estates, 

1.  Whether,  on  or  about  the  9th  day  of  February  1842, 
the  said  Houston  and  Potter  delivered  to  the  defendars, 
and  the  defenders  received  from  them  a  quantity  of 
Arbroath  pavement  stones,  in  viokktion  of  the  providons 
of  the  Act  1696,  c.  5,  to  the  loss,  injury,  and  damage 
of  the  pursuer ! 

2.  Whether,  on  or  about  the  said  9th  day  of  February 
1842,  the  defenders  wrongfully  removed,  or  caused  to  be 
removed,  and  took  possession  of  the  said  quantity  of 
pavement  stones,  the  property  of  the  said  Houston  and 
Potter,  to  the  loss,  injury,  and  damage  of  the  pursuer! 


No.  VII. 


Johnston  v.  M'Ouaoeh,—16tA  Deember  1842. 


It  being  admttted  that  James  M^Bain,  wright  in  Laurie- 
ston  of  Glasgow,  was  rendered  bankrupt,  and  that  his  whole 
estate  and  effects  were  sequestrated  under  the  Act  2d  and 
3d  Victoria,  cap.  41,  on  the  20th  September  1839,  and  that 
the  pursuer  was  subsequently  appointed  trustee  upon  the 
said  sequestrated  estates ; 

It  being  also  admitted  that  on  the  26th  July  1839,  and 
prior  to  the  sequestration,  the  said  James  M'Bain  was  pro- 
prietor of  certain  heritable  subjects  at  Elingston  of  Glas- 
gow, and  that  on  the  said  26th  July  1839,  he  granted  a 
bond  and  disposition  in  security  for  the  sum  of  <£300,  in 
favour  of  the  defender,  in  virtue  of  which  the  defender  was 
infefb,  conform  to  instrument  of  sasine  dated  the  29th,  and 
recorded  in  the  General  Register  of  Sasines  kept  at  Glas- 
gow, the  30th  day  of  July  1839, 
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Whether  the  said  bond  and  disposition  in  security  was 
granted  by  the  said  James  M'Bain  to  the  defender,  for 
relief  or  security  of  a  future  debt,  to  the  amount  of 
j£^2,400  sterling,  or  any  part  thereof,  in  violation  of  the 
Statute  1696,  c  5,  and  54  Geo.  III.  c.  137  ? 


No.  VIII. 
Stoppel  4"  Sony  v.  MacLarm  <$•  Co. — 2l8t  February  1849. 

It  being  admitted  that  the  estates  of  the  said  John  Mar- 
tine,  junior,  were  sequestrated  under  the  Bankrupt  Act,  on 
13th  December  1847,  and  that  the  pursuer  George  Stoddart 
is  trustee  thereon ; 

It  being  also  admitted  that  a  caigo  of  linseed -cake 
was  shipped  at  Memel  by  the  pursuers  Jurgen  Stoppel 
and  Son,  for  the  said  John  Martine,  junior,  on  board  the 
fibip  "Union,^  and  that  the  bill  of  lading  thereof  was  sent  by 
the  said  pursuers  blank  indorsed  to  the  said  bankrupt, 

1.  Whether,  on  or  about  the  17th  November  1847,  the  said 
bill  of  lading  was  fraudulently,  or  without  value,  indorsed 
or  transferred  by  the  said  bankrupt  to,  and  received  by 
the  defenders,  to  the  prejudice  of  the  legal  rights  of  the 
said  Jurgen  Stoppel  and  Son  \ 

2.  Whether,  on  or  about  the  17th  November  1847,  the  said 
bill  of  lading  was  fraudulently  indorsed  or  transferred  by 
the  said  bankrupt,  and  received  by  the  defenders,  to 
disappoint  the  legal  rights  of  the  creditors  of  the  said 
bankrupt ! 

3.  Whether,  on  or  about  the  17th  November  1847,  or  at 
any  other  time,  within  sixty  days  before  the  date  of  the 
said  sequestration,  the  said  bill  of  lading  was  indorsed  or 

38 
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transferred  by  the  said  bankrupt  to  the  defenders,  in 
security  or  satisfaction  of  a  prior  debt,  contrary  to  the 
Act  1696,  cap.  5 ! 


No.  IX. 
HaOie  ^  Co.  y.  Johnsiau,  ^c.—2d  July  1846. 

1.  Whether,  on  or  about  the  17th  June  1843,  the  pursuer 
sold  to  James  Bowie  and  Company,  merchants  in  Glas- 
gow, 8,000  bags  of  sugar,  at  the  price  of  ^^6,125  :  14 :  11, 
payable  in  cash  on  deUvery  ? 

2.  Whether,  on  or  about  the  15th  September  1843,  the 
said  James  Bowie  and  Company  wrongfully  and  fraudu- 
lently obtained  from  the  pursuers  an  order  for  delivery  of 
1,216  bags  of  the  said  sugar,  being  No.  20  of  process, 
without  paying  the  price,  or  any  part  of  the  price  thereof, 
upon  the  assurance  and  representation  that  they  were 
ready  to  pay,  and  would  pay  the  price  upon  receiving 
deliyery,  they  well  knowing  that  they  were  then  in  a  state 
of  insolvency,  and  approaching  bankruptcy! 

3.  Whether,  on  or  about  the  said  15th  day  of  September 
1843,  the  said  James  Bowie  and  Go.  wrongfully  and 
fraudulently  indorsed  and  transferred  said  order  of  deli- 
very to  Warden  and  Son,  and  Warden  and  Son  wrongs 
fully  and  fraudulently  accepted  or  received  the  said 
indorsation  and  transference,  and  obtained  delivery  of  the 
said  sugars  without  value  or  consideration,  in  the  know- 
ledge of  the  insolvency  of  the  said  Bowie  and  Co.  for  the 
purpose  of  defeating  the  pursuers^  right  of  stoppage  in 
transUui 


BAinuitrrrcYy  insolyinct,  ajstd  SBOUisTBATioir.     567 


No.  X. 

WyUie  y.  Smith  <$*  Hamilton,— 27th  June  1833. 

It  being  admitted  thiAt  Jean  Wyllie  or  Hamilton  has 
been  found,  by  a  decree  of  the  Consistorial  Court,  the  wife 
of  the  defender  Hugh  Hamilton,  and  that  she  has  been 
found  entitled  to  aliment  from  her  said  husband,  and  that 
the  pursuer  James  Wyllie  is  the  assignee  of  the  said  Jean 
Wyllie ; 

It  being  also  admitted  that  the  defender  Hugh  Hamilton 
granted  to  the  defender  John  Hamilton  the  conveyance  and 
discharge  No.        of  process, 

Whether  the  said  deed  was  wrongfully  and  fraudulently 
granted  by  the  said  Hugh  Hamilton,  and  wrongfully  and 
fraudulently  accepted  by  the  said  John  Hamilton,  with 
the  fraudulent  view  and  intention  of  defeating  the  just 
and  lawful  claims  of  the  said  Jean  Wyllie,  to  the  loss, 
injury,  and  damage  of  the  said  pursuer  ! 


No.  XL 

Bayne  v.  CraigSy — 7ih  Deember  1847. 

It  being  admitted  that  the  assignation  bearing  date  the 
17th  of  December  1842,  No.  5  of  process,  was  granted  by  the 
defender  James  Craig,  to  the  other  defender  Thomas  Craig^ 

Whether  the  said  assignation  was  granted  and  obtained 
through  fraud  and  collusion  on  the  part  of  the  defenders, 
to  the  prejudice  of  the  pursuer,  as  a  just  and  lawful  cre- 
ditor of  the  said  James  Craig ! 
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No.  XII. 
Siewturt  y.  O^wartiy—nA  Mag  1834. 

It  being  admitted  that  the  late  Mrs  Stewart,  the  mother 
of  the  pursuer  and  defenders,  on  the  16th  day  of  September 
1817t  for  onerous  causes,  executed  in  favour  of  the  pursuer 
James  Stewart,  the  deed  No.  5  of  process,  by  which  she 
conveyed  to  the  said  James  Stewart  all  the  property  which 
should  belong  to  her  at  the  time  of  her  death,  subject  to  the 
pajrment  of  debts,  and  legacies  to  the  amount  of  <j^500  ; 

It  being  also  admitted,  that  after  the  death  of  the  said 
Mrs  Stewart,  the  defenders  Misses  Stewart,  produced  the 
receipt  or  obligation  No.  24  of  process,  granted  by  one  Rod- 
ney Myllins  and  his  wife,  for  the  sum  of  ^200  sterling, 
dated  London,  1st  April  1826,  blank  indorsed  by  the  said 
Mrs  Stewart, 

Whether  in  defraud  of  the  said  James  Stewart^s  right  un- 
der the  said  deed,  the  said  Mrs  Stewart,  on  or  about  the 
7ih  day  of  August  1826,  uplifted  from  the  Perth  Banking 
Company,  and  wrongfully  delivered  or  wrongfully  caused 
to  be  delivered  to  the  said  Misses  Stewart,  the  sum  of 
^500,  contained  in  a  deposit-receipt  of  the  said  Banking 
Company!  and  Whether  the  said  Misses  Stewart  are 
indebted  and  resting  owing  to  the  said  James  Stewart 
in  the  said  sum  of  ^^500,  or  any  part  thereof,  with  inter- 
est thereon ! 

Or, 

Whether  the  said  receipt  or  obligation  for  jP200,  as  above 
described,  was  indorsed  to,  or  is  held  by  the  said  Misses 
Stewart  for  onerous  considerations ! 
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No.  XIII. 

Aberdeen  Bwnhing  Co.  t.  Maberley  4*  ^o- — 
22d  Febrmry  1834. 

It  being  admitted  that  on  the  20th  December  1831,  John 
Maberley  and  Go.  of  Aberdeen,  drew  a  biU  upon  their  house 
in  London,  in  favour  of  the  pursuer  for  ^456,  of  which  pay- 
ment was  refused  on  the  2d  of  January  1832,  when  it  be- 
came due ; 

It  being  also  admitted,  that  on  the  27th  of  December 
1831,  another  bill  for  <f  900  was  in  like  manner  drawn  on 
John  Maberley  and  Company  of  London,  in  favour  of  the 
pursuer,  of  which  payment  was  also  refused  on  the  9th  of 
January  1832 ; 

It  being  also  admitted,  that  on  the  3d  January  1832,  the 
pursuers  drew  a  bill  or  draft  for  «&780  on  Sir  Bichard  Garr, 
Glynn,  and  Gompany  of  London,  payable  on  the  16th  Janu- 
ary 184S,  in  favour  of  the  said  John  Maberley  and  Go.,  of 
which  bill  the  said  Sir  Bichard  Garr,  Glynn,  and  Gompany, 
also  refused  acceptance ;  and  it  being  admitted  that  on  the 
2d  January  1832,  the  said  John  Maberley  and  Go.  stopped 
payment, 

Whether  the  last  mentioned  bill  or  draft  for  ^80  was^  on 
or  about  the  13th  of  January  1832,  indorsed  or  delivered 
by  the  said  John  Maberley  and  Go.  or  by  others  acting 
for  them,  to  the  defenders !  and  Whether,  when  the  pur- 
suers received  the  said  draft  or  bill,  the  stoppage  of  pay- 
ment by  the  said  John  Maberley  and  Gompany  was  known 
to  the  defenders ! 
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No.  XIV. 
Smia  Y.  Mackay9,  ^c.—5ih  March  1833. 

It  being  admitted  that  the  defender,  Ewan  Mackay,  was 
a  partner  of  the  company  of  distillers  carrying  on  business 
at  Airdrie  under  the  firm  of  Macintyre,  Mackay,  &  Co., 
during  the  period  when  it  carried  on  business  as  aforesaid  ; 

It  being  also  admitted  that  Alexander  €raUoway,  agent 
at  Airdrie  for  the  National  Bank  of  Scotland,  was  trustee 
for  the  creditors  of  the  said  company  and  the  individual 
partners  thereof,  under  the  disposition  No.  9  of  process,  and 
that  the  said  trustee,  on  the  8th  day  of  March  18iJl,  con- 
veyed the  distillery  and  other  property  of  the  said  company 
to  the  pursuer,  by  the  disposition  No.  25  of  process, 

Whether,  on  or  about  the  13th  day  of  May  1830,  letters  of 
inhibition  were  executed  against  the  said  Ewan  Mackay 
at  the  instance  of  one  or  more  of  his  creditors,  and 
published  on  or  about  the  15th  day  of  the  said  month 
and  year !  and  Whether,  in  violation  of  the  prohibition 
contained  in  the  said  inhibition,  the  said  Ewan  Mackay 
granted  the  letter  No.  4  of  process,  bearing  to  be  dated 
10th  October  1829,  to  the  injury  and  damage  of  the 
said  creditors,  or  any  of  them  ! 


No.  XV. 

Mae/arhm  v.  Maefarhnke  4*  Ure,—9tk  ifarcA  1842. 

It  being  admitted  that,  on  the  8th  day  of  June  1839,  the 
pursuer  executed  letters  of  inliibition  and  arrestment  against 
James  Macfarlane,  her  husband,  on  the  dependence  of  an 
action  of  separation  and  aliment  then  in  dependence. 
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Whether  the  missive  of  sale  No.  13  of  process,  was  entered 
into  by  the  defenders  James  Macfarlane  and  John  Ure, 
wrongfuUy  and  collusively,  for  the  purpose  of  defeating 
the  pursaer's  right  under  the  said  inhibition ! 

Whether  the  disposition  No.  4  of  process,  was  granted  by  the 
defender  James  Macfarlane,  and  accepted  by  the  defender 
John  Ure,  in  contravention  of  the  pursuer^s  right  under 
the  inhibition  used  by  her  as  aforesaid  i 


No.  XVI. 
BoberUM  y.  AimUe'i  TruOees,  ^^.—28^  FOruafy  1837* 

It  being  admitted  that  the  pursuer  Mrs  Robertson  is 
general  disponee  and  executrix  of  the  late  Alexander  Pater- 
son  Bobertson ; 

It  being  also  admitted  that,  about  the  month  of  Novem- 
ber 1829,  Bobertson  &  Co.,  of  which  the  said  Alexander 
Paterson  Bobertson  was  the  sole  partner,  became  insolvent, 
and  that  the  creditors  of  the  company  accepted  of  a  com- 
position of  8s.  per  pound  on  their  respective  debts ; 

It  being  also  admitted  that  the  late  William  Ainslie,  and 
the  defender  John  Ainslie,  were  then  creditors  of  the  said 
company,  and  that  the  said  Alexander  Paterson  Bobertson 
granted  to  them  the  assignation  No.  5  of  process^ 

Whether  the  said  assignation  was  granted  by  the  said 
Alexander  Paterson  Eobertson,  and  accepted  by  the 
defender  John  Ainslie  and  the  late  William  Ainslie,  or 
either  of  them,  in  consequence  or  implement  of  a  corrupt 
stipulation,  agreement,  or  mutual  understanding  betwixt 
the  said  Alexander  Paterson  Bobertson  and  the  said 
William  and  John  Ainslie,  or  either  of  them,  that  the 
debts  then  due  to  the  said  William  and  John  Ainslie,  or 
either  of  them,  should  he  paid  in  fiill ! 


d72       BAKKBUPTCT,  IKSOLTmtaT,  AKD  SBOjOBSTBATIOH. 


No.  XVII. 

MorUm  r.  Bladt,—2d  December  1842. 

It  being  admitted  that  the  defender  is  tmstee  on  the 
sequestrated  estate  of  William  Morton,  brother  of  the 
pursuer, 

Whether,  on  or  about  the  19ih  day  of  January,  or  on  or 
about  the  27th  day  of  April  1830,  the  pursuer  advaneed 
to,  or  paid  for  the  said  William  Morton,  the  sum  of  £250 1 
and  Whether  the  defender  wrongfully  refuses  to  rank  the 
pursuer  for  the  said  sum  on  the  sequestrated  estate  of  hia 
said  brother ! 

No.  XVIIL 

I^omsan  v.  Johnehn^'^^ih  December  1841. 

It  being  admitted  that  the  defender  is  trustee  on  the 
sequestrated  estate  of  the  late  Charles  WilEam  Thornton 
Erskine,  writer  in  Glasgow, 

Whether,  between  the  2d  day  of  May  1833  and  the  12th 
day  of  June  1834,  the  said  WilUam  Charles  Thornton 
Erskine  undertook  an  obligation  to  pay  to  the  pursuer 
the  sum  of  ^200  sterling  by  equal  instalments,  at  one 
two,  and  three  years,  from  the  said  3d  day  of  May  1833 ! 
and  Whether  the  defender,  as  trustee  aforesaid,  is  indebted 
and  resting-owing  to  the  pursuer  in  the  said  sum  of  ^200, 
or  any  part  thereof,  with  interest  thereon,  from  the  respeo- 
tive  terms  above  mentioned ! 
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No.  XIX. 
Bemie  v.  Thcn^wn  4*  And$n(yiC$  TrwUe$^ — 2Sik  Jam  1844. 

It  being  admitted  that  the  said  James  Anderson  sold  to 
the  pursuer  a  number  of  trees  growing  on  the  estate  of 
Gortbleck ;  and  that  on  or  about  the  1st  day  of  November 
1841,  being  the  date  of  the  sequestration  of  his  estates, 
there  remained  2,137' of  said  trees  undelivered,  of  which  the 
defender,  acting  as  trustee  on  the  said  sequestrated  estate, 
has  retained  possession  on  behalf  of  the  creditors,  and  that 
by  Interlocutor  of  the  Lord  Ordinary,  dated  20th  May  1844, 
adhered  to  by  the  Court,  it  was  found  that  the  pursuer  was 
entitled  to  claim  the  actual  value  of  the  said  trees  as  at  the 
date  of  the  sequestration,  and  to  be  ranked  along  with  the 
other  creditors  upon  the  said  estate  to  that  amount. 

Whether  at  the  date  of  said  sequestration  the  said  tree^ 
were  of  the  value  of  jP369 :  18s.  or  thereabouts ! 


No.  XX. 
BoberU  v.  WaUae$  4*  Douglas,— 2Sih  May  1842. 

It  being  admitted  that  the  estate  of  Thomas  Inches,  some- 
time cattle-dealer  at  Beechhill,  and  tenant  of  the  farms  of 
Beechhill,  Boatland,  and  Eempshill,  was  sequestrated  on  the 
16th  December  1837,  and  that  the  first  deliverance  of  the 
Court  on  the  petition  for  sequestration  was  on  the  28th 
November  1837,  and  that  the  pursuer  is  trustee  on  the  said 
sequestrated  estate, 

1.  Whether  after  the  date  of  the  said  first  deliverance,  the 
defenders,  or  either  of  them,  took  possession  of,  and  in 
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whole  or  in  part  sold  the  farm-stocking  and  other  personal 
effects,  the  property  of  the  sidd  Thomas  Inches !  and 
Whether  in  respect  thereof,  the  defenders,  or  either  of 
them,  are  indebted  and  resting-owing  to  the  porsuer  as 
trustee  foresaid,  in  the  sum  of  ^1,000,  or  any  part 
thereof,  with  interest  thereon  ? 

2.  Whether,  after  the  date  of  the  said  first  deliverance,  the 
Bsid  Thomas  Inches  was  in  right  as  tenant  of  all  or  any 
of  the  said  fiirms !  and  Whether  the  defenders,  or  either 
of  them,  entered  into  possession  of  all  or  any  of  the  said 
farms,  and  intromitted  with,  and  appropriated  the  pro- 
ceeds and  profits  thereof!  and  Whether,  in  respect 
thereof,  the  defenders,  or  either  of  them,  are  indebted  and 
resting-owing  to  the  pursuer  in  the  sum  of  ^1,000,  or 
any  part  thereof,  with  interest  thereon ! 

3.  Whether,  on  or  about  the  6th  day  of  October  18379 
within  sixty  days  of  the  date  of  the  first  deliverance,  the 
defenders,  or  either  of  them,  poinded  certain  turnips  and 
farm-stocking,  the  property  of  the  said  Thomas  Inches, 
on  the  farm  of  Beechhill  i  and  Whether,  under  the  40th 
section  of  the  Statute  54  Geo.  III.  cap.  1379  ^he  defen- 
ders, or  any  of  them,  are  indebted  and  resting-owing  to 
the  pursuer,  as  trustee  foresaid,  in  the  sum  of  ^42:10: 11, 
or  any  part  thereof,  with  interest  thereon,  as  the  proceeds 
or  value  of  the  said  poinded  effects ! 


No.  XXI. 

Ingli8  V.  Gardner^ — 19^  January  1843. 

It  being  admitted  that  on  the  17th  of  January  1842,  the 
estates  of  James  Qardner,  perfumer  in  Ghufgow,  were  seques- 
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trated,  and  that  Maloom  Inglis,  merchant  in  Glasgow,  was 
nmked  m  a  creditor,  and  elected  and  confirmed  as  trustee 
on  the  said  sequestrated  estate ; 

It  being  also  admitted  that  the  said  James  Gardner,  the 
bankrupt,  on  the  day  of  ,  made  an  ofier 

of  a  composition  of  7s.  6d.  per  pound  upon  all  the  debts 
ranked  upon  the  said  sequestrated  estates,  and  that  the  said 
offer  was  entertained  and  accepted  of  by  his  creditors,  and 
reported  to  and  confirmed  by  the  Court ;  and  that  on  the 
day  of  their  Lordships  pronounced  an  act 

and  order  discharging  the  bankrupt  of  all  debts  contracted 
prior  to  the  sequestration, 

Whether,  within  the  city  of  Glasgow,  and  on  or  about  the 
day  of  April  1842,  the  said  James  Gardner,  the  bankrupt, 
was  personally  concerned  in,  or  cognizant  of  the  granting, 
giving,  or  promising  to  Henry  Burton,  perfumer  in  London, 
a  creditor  ranked  on  the  said  sequestrated  estates,  or  to 
another  on  his  account,  the  sum  of  <f  13  :  7s.,  or  part 
thereof,  as  a  preference,  gratuity,  security,  pajrment  or 
consideration,  to  the  said  Henry  Burton,  for  his  concurring 
in^  facilitating  or  obtaining  the  said  James  Gardner^s  dis- 
charge ;  or,  time  and  place  aforesaid,  was  personally  con- 
cerned in,  or  cognizant  of  a  secret  or  collusive  agreement 
or  transaction  made  and  entered  into  by  the  said  Henry 
Burton,  or  another  on  his  account,  for  the  payment  of  the 
said  sum  of  £i3: 7d.,  or  part  thereof,  for  the  object  and 
purposes  aforesaid,  in  contravention  of  the  Statute  1  and 
2  Vict,  c,  41  ? 

No.  XXII. 

Whitehead  v.  Amots^ — 2Sd  February  1844. 

It  being  admitted  that  on  the  2d  September  1834,  the 
estate  of  William  Thomson,  sometime  writer  and  banker 
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in  Kinross,  was  sequestrated  iinder  the  Statute  54  G-eo.  III. 
o.  137«  and  that  the  pursuer  is  trustee  on  the  said  seques- 
trated estate. 

Whether  the  receipt  No.  4  of  process  la  false  in  its  date, 
and  was  granted  by  the  said  William  Thomson  subse- 
quent to  his  sequestration,  to  the  prejudice  of  the  creditors 
on  the  said  estate ! 


PART  XXIV. 


HERITABLE  RIGHTS. 


CHAPTER  I. 

BOUNBABIES  AND  POSSBSSION  OF  LAND. 

Questions  of  Fact  arise  frequently  in  written  titles  to  pro- 
perty where  the  boundaries  or  extent  of  the  subject  con- 
veyed are  disputed.  These  are  questions  which  are  usually 
sent  to  a  Jury.  In  Fleming  t.  Baird^  Nov.  24, 1843,  where  a 
boundary  depended  on  the  position  of  a  street,  the  House  of 
Lords  remitted  to  ascertain  that  fact,  and  the  Issue  given  in 
Example  No.  Ill  was  prepared ;  No.  IV  is  that  prepared  in 
Bichmand  y.IngUs,  Feb.  23,1842;  a  question  similar  to  which 
went  to  a  Jury  in  Wihon  v.  JamieBOf^  4  Murr.  364.  So  also  in 
Oray  v.  WuUanj  March  1, 1844,  where  the  Issues,  Example 
No.  X,  were  prepared  in  the  action  of  declarator ;  and  in  Ure 
V.  Jndenan,  ^e.  12  Sh.  494,  Example  No.  I,  where  it  wag 
hdd  that  when  boundaries  and  a  measurement  are  set  forth 
in  the  titles,  the  pursuer  may  prove  a  right  within  the  speci- 
fied boundaries  to  a  greater  extent  than  the  measurement. 
In  MUcheU  v.  Wmuchope,  July  9,  1842,  the  question  was, 
Whether  a  road  bounding  a  field  conveyed,  had  been  con- 
veyed or  reserved !  and  the  Issues  in  Example  No.  IX  were 
sent  to  trial. 

Questions  of  Possession  for  the  prescriptive  period  are 
frequently  sent  to  a  Jury  when  a  right  is  to  be  vindicated 
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to  subjects  held  under  a  clause  of  parts  and  pertinents ;  or 
where  it  is  disputed  whether  the  possession  was  exclusive,  or 
in  coounon  with  others.  The  latter  was  the  question  in 
Henderwn  v.  Gardyne^  2  Murr.  333;  and  in  M^'Kenzie  v. 
Magistrates  of  Farirote^  March  9,  1842,  where  the  burgh 
claimed  exclusive  right,  and  the  case  turned  on  the  character 
of  the  possession  had  by  M^Kenzie^s  tenants,  the  Jury 
viewed  it  as  having  been  allowed  them  only  on  the  footing 
of  their  residence  within  the  burgh,  which  included  great 
part  of  M^Kenzie'^s  lands. — See  also  Nos.  XI  and  XIII. 

Disputed  right  to  exclusive  property  under  a  clause  of 
parts  and  pertinents,  with  forty  years^  possession,  gives  rise  to 
Issues  as  in  Examples  No.  VI,  XI,  and  XII,  and  to  those  in 
WiUon  V.  Ma^in^  August  7$  1843.  In  Chnsiison  v.  Hopey 
Nov.  1847,  a  discussion  arose  on  the  Issue,  and  the  pursuer 
having  set  forth  in  his  summons  an  exclusive  right  of  pro- 
perty, and  founded  on  sasines  in  1712  and  1827,  not  ex- 
pressly including  the  subject  in  dispute,  with  posses6i<m  for 
forty  years,  was  held  bound,  in  order  to  make  out  his  cose, 
to  take  the  Issue — Whethw,  ^^  in  virtue  of  the  titles  in  pn>- 
cess,^  he  had  had  ^*  exclusive  ^  possession  for  forty  years !  His 
proposed  Issue — Whether  for  forty  years  he  had  possessed, 
as  part  and  pertinent  \  would  have  been  improper,  as  not 
necessarily  inconsistent  with  common  rights  of  others  or 
servitudes. — See  particularly  Lord  Monorei£rs  opinion.  In 
CampbeU  v.  SPNmU,  Dec.  12, 1838,  the  Issue  was  directed 
to  establish  a  march-line  by  possession  for  forty  years. 

In  HuTiter  v.  Dodds^  10  Sh«  833,  the  question  afose  in  a 
division  of  commonty.  Whether  a  piece  of  ground  was  psurt 
of  the  common  or  not  ?  and  an  Issue  on  the  possession  for 
forty  years  was  sent  to  a  Jury,  who  found  for  the  defen- 
der proprietor  of  the  ground,  on  the  charge  of  the  Judge 
at  the  close  of  the  pursuer^s  case,  that  it  came  to  be  a  legal 
question,  Whether  the  possession,  which  had  been  proved, 
gave  a  prescriptive  right  to  the  pursuer!  and  that  in  the 
opinion  of  the  Court  it  fell  completely  short  of  that. 
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EXAMPLES. 

No.  !• 

Ure  V.  Spy.—lZth  Jnn$  1833. 

It  being  admitted  that  the  pursuer  is  proprietor  of  cer- 
tain portions  of  ground  in  the  Village  of  Westerton  of 
Tillicoultry,  as  described  in  the  title-deeds  No.  9  and  10  of 
process,  and  of  certain  houses  built  on  one  of  the  said  por^ 
tions  of  ground, 

Whether  a  stripe  of  ground,  about  three  feet  in  breadth, 

along  the  east  side  of  one  of  the  said  houses  running 

north  and  south,  and  about  four  feet  in  breadth  along  the 

north  side  of  a  tenement  of  houses  running  east  and  west, 

and  about  three  feet  in  breadth  along  the  east  gable  of 

the  tenement  last  aforesaid,  is  included  in  the  description 

in  the  said  titles ! 

Or, 

Whether  the  defender  is  proprietor  of  certain  houses  and  a 

garden  immediately  adjoining  to  the  said  stripe  of  ground ! 

and  Whether,  for  forty  years  and  upwards,  or  for  time 

immemorial,  the  defender  and  his  predecessors  and  authors 

have  possessed  all  or  any  part  of  the  said  stripe  of  ground, 

as  part  and  pertinent  of  the  said  garden  \ 


No.  II. 

Brown  v.  Magiitrates  of  Edinburgh. — 2&ih  Jwne  1833. 

It  being  admitted  that,  upon  a  piece  of  ground  behind 
St  Andrew's  Church,  extending  to  feet  by  feet, 

there  was  erected  by  the  Magistrates  of  Edinburgh,  prede- 
cessOTB  of  the  defenders,  a  building  which  still  remains 


■tiwiing  tliereooi,  and  wiaA  wmtaiiw  the  room  ordinarily 
and  mB  the  Seanoo-hoiMe  of  the  said  church,  and  also  a 
valdi-hoiiae  or  eeflar  beloir  the  said  room,  and  that  the 
diqposhioQ  No.  4  of  procesB,  by  the  late  John  Young, 
azrhitect  in  Edinburgh,  to  the  Magistrates  of  Edinburgh, 
predeeessoTB  of  the  defender,  reUtes  to  the  said  piece  of 
groood  upon  whidi,  at  the  date  of  the  disposition,  the  said 
bidlding  had  been  erected  ; 

Whether  the  said  watch-honse  or  cellar  was  not  compre- 
hended as  a  part  and  portion  of  the  subjects  conveyed  by 
said  disposition? 

Na  III. 

Fleming  v.  Bairffs  Tru9tees,—lSth  July  1844. 

It  being  admitted  that  the  defenders  have  right,  under  a 
contract  of  ground-annual,  of  date  2Sth  November  1799,  to 
a  certain  lot  or  piece  of  ground  therein  described,  being 
part  of  the  lands  of  Wester  Common,  lying  in  the  barony 
parish  of  Glasgow,  and  belonging  to  the  pursuer,  on  which 
lot  or  piece  of  ground  there  has  been  formed  a  garden,  with 
a  garden  wall  on  the  south  of  the  said  garden,  and  it  having 
been  found,  by  a  judgment  of  the  House  of  Lords,  that 
**  Baird  Street,  as  delineated  and  set  out  in  the  map  or  plan 
bearing  to  be  made  by  Mr  Hugh  Baird  in  1799,  and  founded 
on  by  the  said  parties  in  the  proceedings  in  the  Court  below 
and  in  this  House,  is  to  be  considered  and  treated  as  the 
southern  boundary  of  the  lot  or  piece  of  ground  comprised 
in  the  contract  of  ground-annual  of  the  25th  November  1799,*^ 

Whether  the  northern  line  of  the  said  street,  as  delineated 
on  the  said  plan  would,  if  marked  out  in  the  ground, 
coincide  with  the  line  actually  claimed  by  the  defenders 
as  the  southern  boundary  of  the  said  lot  or  piece  of 
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ground,  and  if  not,  at  what  distance  the  northern  line  of 
the  said  street  as  delineated  on  the  said  plan  would,  if 
laid  down  on  the  ground,  run  from  the  said  southern 
boundary  actually  claimed  by  the  defenders  for  their  said 
lot  or  piece  of  ground  f 


No.  IV. 

Bidkmand  v.  InffUs^ — 24iA  January  1844. 

Whether  the  pursuer  stands  heritably  infeft  and  seised, 
and  is  proprietor  of  the  subjects  described  in  the  sum- 
mons, lying  on  the  north  side  of  the  street  called  London 
Street,  within  the  burgh  of  Glasgow,  including  the  piece 
of  ground  in  dispute,  in  virtue  of  titles  derived  by  pro- 
gress from  the  Commissioners  acting  under  the  authority 
of  the  Act  1  Oeo.  IV,  c.  88,  entituled,  inter  alia,  '^  An 
Act  for  opening  certain  streets,  and  otherwise  improving 
the  City  of  Glasgow ;"  and  of  the  Act  5  Geo.  IV,  c.  69, 
entituled,  <^  An  Act  to  amend  an  Act  of  His  present 
Majesty  for  opening  a  street  from  the  Gross  of  Glasgow 
to  Monteith  Bow  r 

Or, 

Whether  the  said  piece  of  ground  forms  part  of  the  public 
street  constructed  under  the  said  Statutes,  or  either  of 
them,  and  as  such,  was  put  under,  and  taken  charge  of 
by  the  Statute  Labour  Trustees,  or  other  parties  having 
the  Statutory  charge  of  the  public  streets  in  Glasgow, 
prior  to  the  date  of  the  said  titles  founded  on  by  the 
pursuer! 


582  HBEITABLS  BIGHTS. 

Smith  V.  Mackinioshy—Sth  Jtdy  1842. 
{Conjtnned  Actions.) 

It  being  admitted  that  the  pursaer  George  Oampbell 
Smith,  IB  proprietor  of  the  estate  of  Gorrybrough,  compre- 
hending the  huids  of  Baigbeg,  Moreclune,  Dabreach,  Gorry- 
bronghbeg,  Battanmore,  and  Tombreck,  with  the  glen  called 
Olenkirk  of  Gorrybrough,  with  the  muirs,  marshes,  and 
whole  parts  and  pertinents  thereof  whatsoever,  and  that  the 
defender  Alexander  Mackintosh  of  Mackintosh,  is  proprietor 
of  the  lands  and  estate  of  PoUachock,  with  parts,  pendicles, 
and  pertinents  thereof,  and  that  there  is  a  portion  of  ground 
in  dispute  between  the  parties,  consisting  of  about 
acres,  bounded  as  follows,  viz. — [boundaries,] 

1.  Whether  the  said  disputed  ground,  or  any  part  thereof, 
is  contained  in  the  title-deeds  of  the  said  George  Gamp- 
bell  Smith  and  his  authors ! 

2.  Whether  the  said  ground,  or  any  part  thereof,  has  been 
from  time  immemorial,  or  for  forty  years  prior  to  the 
month  of  January  1840,  possessed  by  the  said  Greorgo 
Gampbell  Smjth,  his  predecessors  and  authors,  in  the 
said  lands  and  estate  of  GMrybrough  and  oth^B,  or  their 
tenants,  as  part  and  pertinent  of  his  and  th^  said  lands 
and  estate! 

3.  Whether  the  defender  Alexander  Maddntosh,  between 
the  1st  January  1840  and  3d  September  1841,  wrong- 
fully trespassed  upon  the  said  ground  as  above  described, 
or  caused  wrongful  trespass  thereon,  to  the  loss,  injury, 
and  damage  of  the  said  George  Gampbell  Smith  ! 

Or, 
[Three  Issues  for  the  defender  the  same  as  the  above, 

mutatis  mutaiuKs.] 
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No.  VI. 

MaeienzU  v.  Maekemie^ — 31i^  May  1844. 

It  being  admitted  that  the  pursuer  Murdo  Mackenzie, 
Esquire,  is  proprietor  of  all  and  whole  the  lands  of,  &c. 
and  that  there  is  a  portion  of  ground  in  dispute  between 
the  parties,  consisting  of  about  2,000  acres,  bounded  as 
follows, — [boundaries,] 

1.  Whether  the  said  disputed  portion  of  ground,  or  any 
part  thereof,  is  contained  in  the  title-deeds  of  the  said 
Murdo  Mackenzie,  Esquire,  and  his  authors ! 

2.  Whether  the  said  disputed  portion  of  ground,  or  any 
part  thereof,  has  been,  from  time  immemorial,  or  for  forty 
years  prior  to  12th  December  1842,  possessed  by  the  said 
Murdo  Mackenzie,  Esquire,  his  predecessors  and  authors, 
in  the  aforesaid  lands  and  subjects,  admitted  to  be  the 
property  of  the  pursuer,  as  part  and  pertinent  of  his  and 
their  said  lands  and  subjects,  or  any  of  them  ! 


Ka  VII. 
Btewarta  v.  Ferffuum^-^VJA  December  1842. 

It  being  admitted  tkat  ibe  feo-eontraot,  dated  23d  Deeem- 
ber  1837,  and  2d  and  3d  January  1838,  beii^  No.  of 
proeeea,  was  executed  by  the  pursuers  and  the  defender; 
and  it  beiog  also  admitted  that  by  the  said  feu-coatract 
certain  subjects,  comprehending  a  piece  of  gronnd  or  yard 
situated  in  the  Seagate  of  Dundee,  were  feued  and  diffpoied 
by  the  defender  to  the  parantts, 
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Whether  the  epaoe  or  stripe  of  ground  about  85  feet  or 
thereby  in  breadth,  and  extending  500  feet  or  thereby 
southward  from  the  said  piece  of  ground  or  yard,  to  the 
line  or  space  known  by  the  name  of  Dock  Street  in 
Dundee,  or  any  part  thereof,  is  comprehended  in,  and 
conveyed  by  the  said  feu-contract !  and  Whether  the 
defender  has  wrongfully  failed  to  give  possession  to  the 
pursuers  of  the  said  space  or  stripe  of  ground,  or  any  part 
tbereoff  to  the  loss,  injury,  and  damage  of  the  pursuers! 

Whether  the  pursuers  were  induced  by  the  misrepresenta- 
tion of  the  defender  regarding  the  subjects  to  be  conveyed, 
to  enter  into,  and  execute  the  said  feu-contract,  to  the 
loss,  injury,  and  damage  of  the  pursuers ! 

Whether,  in  entering  into  and  executing  the  sud  feu-con- 
tract, the  pursuers  were  under  an  essential  error  as  to  the 
nature  and  extent  of  the  subjects  conveyed  by  the  said 
feu-contract?  and  Whether  the  pursuers  expended  ^3,000, 
or  a  part  thereof,  in  ameliorating  the  said  stripe  or  piece 
of  ground  I  and  Whether  the  defender  is  indebted  and 
resting-owing  to  the  pursuers  the  said  sum  of  «f  3,000,  or 
any  part  thereof! 

No.  VIII. 

Bmy  V.  2)ai^foM^,--6A  March  1828. 

Whether  the  rocks  and  land  within  flood-mark  opposite  to 
two  acres  of  land,  or  thereby,  lying  east  of  Ouldwill,  dis- 
poned in  a  contract  between  Patrick  Gordon  and  tho 
Ouildry  of  the  town  of  Dundee  in  1713  to  the  said 
Ouildry,  and  the  rocks  opposite  to  other  two  acres  of 
land  or  thereby,  called  Sea  Graig^and,  disponed,  in  a  con- 
tract between  Gravin  Hamilt<m  and  the  said  Guildry,  also 


HXRITABLB  &IQHT8.  £86^ 

in  1713,  to  the  said  Guildry,  extended  from  the  eaat  march 
of  Newport  arable  land  so  far  to  the  eastward  as  certain 
rocks  called  Briggs,  and  comprehended  the  whole  or  any 
part  of  the  said  rocks  called  Briggs ! 

Or, 

Whether  the  said  Robert  Dalgleish,  and  his  predecessors 
and  authors  have,  for  forty  years  and  upwards,  possessed 
the  said  barren  ground  and  rocks,  or  any  part  thereof,  as 
their  own  property ! 

No.  IX. 
MUeheU  v.  Wauchope,—15th  February  1842. 

It  being  admitted'  that  the  pursuer  is  the  proprietor  of 
the  mansion-house,  and  policy  or  pleasure-ground,  and  of 
certain  other  portions  of  the  estate  of  Drum,  and  that  the 
defender  is  proprietor  of  two  portions  of  the  said  estate,  the 
one  called  Easter  Quarry  Park,  to  the  north,  and  the  other 
called  the  Deer  Park,  to  the  east  of  the  said  property  of  the 
pursuer,  with  the  exception  of  the  coal  and  limestone  under 
the  said  two  parks ; 

It  being  also  admitted  that  at  or  near  the  boundaiy  of 
the  said  policy  or  pleasure-ground  of  the  pursuer  and 
Quarry  Park  of  the  defender,  there  is  a  path  feet  in 
breadth ;  and  that  during  the  year  IBS?)  and  prior  thereto, 
there  was  a  wall  along  the  north  side  of  the  said  path. 

Whether  the  said  path  is  comprehended  within  the  bounds 
and  marches  of  the  said  property  of  the  pursuer,  and  is 
part  and  portion  of  the  said  property  t 

Whether  the  said  wall  was  a  mutual  march  fence  between 
the  said  properties  of  the  pursuer  and  defender!  and 
Whether  during  the  years  1838  and  1839,  or  either  of 
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them,  the  defender  wrongfullj  polled  down,  or  vrongfolly 
cftused  to  be  puUed  down,  all  or  any  part  of  the  said  wall, 
to  the  injury  of  the  pursuer ! 


No.  X. 
Gray  ▼.  Waimm^—^ik  July  1844. 
(80taed  hy  Setxmd  Divkion.) 

1.  Whether  the  gable  or  gables  of  the  back  portion  of  the 
properties  of  the  pursuer  and  defender  are  not  separate 
and  distinct  from  each  other ! 

2.  Whether  the  said  gable  or  gables  form  the  wall  of  the 
Old  Tolbooth,  described  in  the  titles  of  the  defender ! 

3.  Whether  the  gable  or  gables  has  or  have  for  time  imme- 
morial, or  for  fifty  years  prior  to  28th  October  1842,  been 
possessed  by  the  said  WiUiam  Gray,  his  authors  and  pre- 
decessors, as  his  or  their  exclusive  property,  under  reseiv 
yation  to  thedefenderof  his  vents  and  fire-places,and  laying 
his  side  walls  to  or  against,  and  his  roof  to  or  upon  the 
said  gable  or  gables,  as  at  present  existing,  in,  to,  or  up^m 
the  said  gable  or  gables ! 


No.  XI. 

MactmsM  v.  ifimn),— 26^  February  1830. 

It  being  admitted  that  the  pursuer  Mrs  Hay  Mackenxie, 
is  infeft  in  certain  lands  called  CSasUe  deed  and  Olenshingle, 
with  parts  and  pendicles,  and  that  the  defender  is  infdt  in 
the  barony  of  Fowlis,  which  infeftment  comprehends  the 
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lands  of  Oorrienafiole  or  Oorrefoel,  and  that  the  said  pro- 
perties of  the  pnrraer  and  defender  are  eontigaouB  to  and 
bounded  by  each  other, 

Whether  for  forty  years  and  upwards,  or  for  time  immemo- 
rial, the  pursuer  has  had  uninterrupted  and  exclusive  pos- 
session of  all  or  any  part  of  a  certain  glen  called  Oorriena- 
fiole, bounded  by  a  line  which  begins  at  or  near  the  point 
where  the  bum  Oorrienafiole  joins  the  burn  of  Alcorryna- 
eonlach,  and  from  thence  runs  south  and  east  to  the 
march  between  the  property  of  the  defenders  Sir  H.Munro 
and  Mr  Davidson  of  Tulloch,  and  from  thence  north-west 
and  north  along  the  top  of  certain  hills,  as  wind  and 
water  shears,  to  a  point  called  the  Monument,  and  thence 
to  another  point  called  the  Oaptain^s  Own,  from  thence 
south-east  by  Oamacailich  or  Oarbris  Enow  Locuch  and 
certain  stones  to  the  point  first  aforesaid,  where  the  bum 
of  Oorrienafiole  joins  the  bum  of  Alcorrynacoulach ! 

No.  XII. 

Duffus  V.  Feuan  of  Wick,— 7th  July  1829. 

It  being  admitted  that  the  pursuer  is  proprietor  of  the 
lands  of  Wick,  Papigo,  Millton,  and  Newton,  all  in  the 
parish  of  Wick, 

Whether  for  forty  years  and  upwards,  or  for  time  imme- 
morial, the  pursuer  and  his  predecessors  and  authors,  have 
had  exclusive  possession  of  the  Hill  of  Wick,  as  part  and 
pertinent  of  the  said  lands  of  Wick  and  Papigo  \ 

Whether  for  forty  years  or  upwards,  or  for  time  inmiemo- 
rial,  the  pursuer  and  his  predecessors  and  authors,  have 
had  exclusive  possession  of  the  Moss  of  Eellin  or  Hay- 
land,  as  part  and  pertinent  of  the  said  lands  of  Newton ! 
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Wliether  for  f<nrty  yean  or  upwardg,  or  for  time  imme* 
moriaL  the  pursuer  and  his  predeoeeaom  and  aathors, 
have  had  exdosiye  possesmon  of  the  Moas  of  Brenzie,  as 
part  and  pertinent  of  the  said  lands  of  Millton ! 


No.  Xlll. 

Bom  ▼.  Tidlodi,—2m  Januaty  1847. 

Whether  the  wall  forming  the  south  gable  of  the  pursuer^s 
house,  situated  in  Church  Street  of  Inverness,  has  for 
time  immemorial,  or  for  forty  years  and  upwards  prior  to 
1839,  been  possessed  by  the  pursuer,  his  predecessors  and 
authors,  as  the  common  and  mutual  property  of  him  and 
of  the  proprietors  of  the  premises  situated  to  the  south 
of  the  said  gable  ! 

No.  XIV. 

Cirigii$an  y.  Hop0,~2Oth  UTowmher  1847. 

Whether  the  pursuer  and  his  predecessors,  in  yirtue  ol  their 
titles  in  process,  have  for  forty  years  and  upwards,  or  from 
time  immemorial,  enjoyed  the  exclusive  possession  of  a 
piece  of  ground  or  sea  greens,  near  the  viUage  of  Aber- 
lady,  and  extending  from  the  Turnpike  road  leading  from 
Aberlady  to  North  Berwick  on  the  south,  to  the  sea  on 
the  north! 


PART  XXIV. 


HERITABLE   RIGHTS. 


CHAPTER   11. 


SALM0H-FI6HING. 


A  Right  of  Salmon-fishing  is  established  either  by  express 
grant,  or  by  a  grant  of  ^^  fishings,^  with  proof  of  possession 
of  salmon-fishing  for  the  prescriptive  period.  In  the  former 
oase,  an  Issue  may  arise  of  wrongful  fishing  by  the  defender, 
as  in  Example  No.  Y ;  or  the  question  for  the  Jury  may  be 
the  limits  of  the  place,  such  as  a  particular  bay  over  which 
the  right  extends,  as  in  No.  I.  In  the  latter  case,  the  Issue 
for  the  Jury  is  on  the  question  of  possession  for  forty  years, 
in  virtue  of  the  title,  as  in  Nos.  II,  III,  and  the  defender's 
Issue  in  No.  I.  It  has  been  held  that  a  right  of  salmon- 
fishing  cannot  be  constituted  by  a  grant "  eumpisoationibwy  ^ 
and  proof  of  prescriptive  use  of  taking  salmon  by  means  of 
rod  fishing  only,  SiUAerland  v.  BasSy  14  Sh*  860 ;  in  which 
case,  as  the  averments  amounted  to  no  more,  an  Issue  on 
possession  was  refused  to  the  defender.  In  Mackenzie  v. 
Zteouabon,  Feb.  27, 1841,  in  which  the  Issues  inExample  No.  I, 
were  settled,  it  was  held  that  an  express  grant  of  salmon* 
fishings  over  a  piurticular  locality,  gave  the  right  without 
proof  of  prescriptive  possession,  even  m  adverso  of  another 
proprietor's  lands,  unless  stopped  by  an  adverse  right  estab- 
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lished  by  that  proprietor.  On  the  form  of  the  Issues,  Lord 
Moncreiff  observed,  '^  I  do  not  think  that  it  much  signifies 
whether  the  word  '  continuous^  is  inserted  in  the  alternative 
Issue  or  not.  I  believe  it  is  not  usual.  Forty  years  pos- 
session implies  ^without  interruption.'*  I  should  have  thought 
*  immediately  ^  right,  but  probably  the  case  of  Mercer  v.  Reid 
(Feb.  1, 1840)  decides  against  it.  I  have  had  doubts  whether 
the  mode  of  fishing  should  be  inserted.  But  I  rather  think 
it  is  sufficient  without  that.  It  will  be  implied  in  the  words 
that  it  must  be  fishing  by  a  mode  which  is  in  law  sufficient 
to  make  prescriptive  possession.  Fishing  by  spear,  rod,  or 
hand-net  will  not  do,  looking  to  the  case  of  the  Duke  of 
Sutherland  v.  Bass^*  In  settling  the  Issue  in  Bamsay  v.  Dttfo 
of  Boxburghe^  Feb.  9,  1848,  the  Judges  of  the  Second  Bivir 
sion  agreed  that  the  exact  words  of  the  Statute  1617,  c.  12, 
should  be  taken  as  the  best  formula  for  an  Issue  as  to  the 
possession  to  be  proved  in  order  to  give  a  prescriptive  title. 
It  does  not  appear  that  the  use  of  the  word  ^^  exclusive^  is 
necessary  in  the  Issue,  as  there  cannot  well  be  a  right  of 
salmon-fishing  established  in  two  parties  in  common,  although 
a  grant  to  one  might  be  qualified  by  an  express  and  specific 
reservation,  such  as  by  rod-fishing,  in  favour  of  another ;  see 
Lord  Mackenzie's  note  in  Sutherland  v;  Rose^  ut  eupra ;  and 
trout-fishing,  which  requires  no  grant,  may  be  comm<Hi,  as 
in  a  loch,  Macdonald  v.  Farquharson^  15  Sh.  259;  and 
M'Kenaie  v.  Rose,  8  Sh.  816. 

Damages  may  be  sought  not  only  for  illegal  fishing,  but 
for  any  operation  which  interferes  with,  or  injures  the  pur- 
suer's salmon-fishing,  such  as  floating  wood,  or  building  a 
dam-dyke;  see  2d  Issue  in  Example  No.  II,  and  Forbee 
V.  Leys,  Maason  <$*  Co.  6  Murr.  287,  9  Sh.  933,  and  5  W. 
and  Sh.  384.  In  Maeienzie  v.  Magistrates  of  DingwaU^  16 
Sh.  1305,  an  Issue  went  to  trial  in  a  petition  and  complaint 
for  breach  of  Interdict,  Whether  the  defenders  wrongfully 
fished,  in  violation  of  the  interdict,  above  a  certain  line 
delineated  on  a  plan  in.  process !    It  is  held,  that  a  right  to 
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fish  trout  «9  ai^oeno  of  hia  lands  is  inherent  in  a  proprietor, 
withont  proof  of  pofiaession ;  but  if  he  use  it  so  as  to  injure 
the  sahnon-fishing  of  another,  a  Jury  question  may  arise, 
Forbm  ▼.  Earl  of  Kiwtare,  4  Sh.  650 ;  Mctekenzie  y.  JioM, 
8  Sh.  816 ;  affirmed  on  Appeal,  10  Sh.  862. 

A  dass  of  cases  of  great  importance  arises  under  the 
Statutes  prohibiting  the  use  of  certain  machinery  in  parti- 
cular situations  for  the  taking  of  salmon.  The  question  for 
the  Jury  may  be  principally  the  nature  of  the  machinery,  as 
in  No.  YI,  and  the  2d  Issue  in  No.  VII ;  or  it  may,  as  more 
frequently  occurs,  be  Whether  the  place  where  it  is  situated 
is  one  of  those  coming  under  the  prohibitions  of  the  Statute ! 
as  in  Examples  Nos.  YIII,  IX,  and  X;  in  the  Cromarty  Gase, 
Ma>ctenzi€  v.  Homey  July  10, 1838,  and  on  Appeal  M'L.  & 
Bob,  088.  In  another  branch  of  this  case,  Mackenzie  y.  Senton^ 
June  12, 1840,  it  was  held  that  no  length  of  prescriptiye 
possession  could  giye  a  right  where  the  mode  of  fishing  was 
illegal.  It  has  been  held  that  a  proprietor  of  salmon-fish- 
ings has  a  title  to  preyent  the  use  of  unlawful  machinery 
in  any  situation  where  it  may  affect  his  own  fishings,  but 
not  to  pursue  a  Declarator  that  another  has  no  legal  right  to 
fish  at  all  at  a  place  where  he  does  not  allege  that  he  himself 
has  a  right  of  fishing,  Mackenzie  y.  Oilchristy  7  Sh.  297,  and 
Mackenzie  y.  Houston^  8  Sh.  117.  In  Munro  y.  BosSy  July 
7, 1846,  an  Issue  was  refused  where  the  pursuer  was  pro- 
prietor of  fishings  in  the  sea,  and  the  defender  was  aUeged 
to  haye  made  a  weir  in  a  neighbouring  riyer,  without  proper 
openings,  to  the  damage  of  the  pursuer.  On  the  other 
hand,  the  proprietor  of  fishings  in  a  riyer  is  not  entitled  to 
object  to  the  use  of  stake-nets  by  a  proprietor  of  fishings 
in  the  sea,  whose  grant  is  of  fishing  by  net  and  coble,— 
stake-nets  not  being  illegal  in  the  sea,  and  its  consistency 
with  the  grant  being  a  question  only  between  the  Crown 
and  the  grantee ;  Earl  of  Kiniore  y.  ForbeSj  8  Sh.  641, 
3  W.  &  Sh.  261. 
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The  subject  of  the  right  Issue  under  the  Statute  1563, 
0.  68,  regarding  unlawful  machinery,  underwent  consider- 
able discussion  in  the  House  of  Lords  in  the  case  of  M*  Whir 
V.  Oswald ^ MaatweU,  11  Sh.  552 ;  14  Sh.  82;  1  Sh.  &  M^L. 
393 ;  15  Sh.  873.     An  Issue  had  been  prepared  for  trial, 
but  the  parties  agreed  to  a  special  case  on  which  the  Court 
gave  judgment.     The  Lord  Chancellor,  in  directing  the  case 
to  be  sent  to  trial  under  a  new  Issue,  observed  that  the 
question  was,  Whether  the  defender  had  brought  himself 
under  the  exception  of  the  Statute  which  did  not  extend 
to  ^^  cruives  and  yairs  being  upon  the  water  of  Solway!^  and 
the  Issue  sent  had  been.  Whether  the  defender  ^*  in  the 
river  Nith,  or  on  the  sands  and  shoals  within  the  bounds 
thereof,  where  the  water  ebbs  and  flows,^  wrongfuUy  erected, 
or  caused  to  be  erected,  or  used,  or  caused  to  be  used 
stake-nets,  to  the  loss,  injury,  and  damage  of  the  pursuer ! 
not  Whether  he  used  them  in  the  water  of  Solway  I  which 
was  really  the  question  of  fact.     By  the  case  agreed  to  as  a 
special  verdict,  certain  findings  were  presented  to  the  Court 
to  this  efiect :    "  The  fishery  is  in  the  Nith,  and  we  leave 
you  to  find  Whether,  in  point  of  law,  it  is  in  the  Solway  !^ 
The  error  was  in  the  frame  of  the  Issue,  which  gave  colour 
for  saying  that  there  was  matter  of  law  involved,  by  the  use 
of  such  words  as  "  wrongfully  "^  and  "  injury,**  and  by  putting 
the  question  as  to  the  Nith  in  place  of  as  to  the  Solway. 
He  further  observed,  that  if  a  finding  as  to  the  Nith  were 
necessary,  the  previous  Issue  might  be  used,  but  with  the 
omission  of  words  "  wrongfully,^  "  loss,^  and  "  injury ,''  as 
well  as  ^'  caused  to  be  erected,^**  and  '^  caused  to  be  used  ;** 
for  ^'  if  a  man  causes  a  certain  thing  to  be  done,  in  law  he 
does  that  thing  ;^  and  with  the  addition  of  Issues,  Whether 
the  stake-nets  were  used  within  the  water  of  Solway !  and 
Whether  the  place  on  which  they  were  used,  if  within  the 
bounds  of  the  Nith,  was  within  or  without  the  bounds  of 
the  Solway !   The  case  was  ultimately  tried  on  the  Issue 
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directed  in  the  judgment  of  the  House  of  Lords,  and  in  which 
the  defender  in  the  action  stood  as  pursuer, — ^**  Whether 
the  places  in  which,  during  the  years  1822, 1824,  and  1825, 
stake-nets,  or  other  fixed  machinery  were  placed  and  used 
for  fishing  salmon  by  the  said  Richard  Alexander  Oswald, 
or  John  Pagan  his  tenant,  are  within  the  water  of  Solway !  ^ 


EXAMPLES, 


No.  L 


Mackenzie  v.  IkiPidbonj  ^c, — 2d  March  1841« 

It  being  admitted  that  the  pursuer  is  proprietor  of  certain 
lands  on  the  shores  of  the  Bay  of  Gruinard,  '*  cum  acquis 
et  salmonum  piscatione  in  lie  Bay  de  Gruindzaird,**^  and  that 
the  defender  is  proprietor  of  lands  on  or  near  the  said 
shores  **  cum  piscationXhus^ 

Whether  the  Bay  of  Gruinard,  referred  to  in  the  titles  of 
the  pursuer,  extends  from  Greenstone  Point  to  the  Point 
of  Stataig !  or  wfatit  are  the  limits  of  the  said  Bay ! 

• 

Whether,  during  the  years  1895  and  1836,  or  any  of  them, 
the  defenders,  or  either  of  them,  wrongfully  fished  for 
salmon  in  the  said  Bay,  to  the  loss,  injury,  and  damage' 
of  the  pursuer  ? 

Or, 

Whether  for  forty  years  and  upwards,  or  for  time  imme- 
morial, prior  to  the  25tfa  day  of  July  1886,  the  defender 
and  his  predecessors  and  authors,  proprietors  of  the  said 
lands,  have  fished  for  salmon  opposite  his  said  lands, 
between  Greenstone  Point  and  Stataig  aforesaid! 


i 
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No.  II. 

Stewart  v.  Campbelly—27th  February  1840. 

Whether  the  pursuer,  in  virtue  of  his  titles  produced,  had 
for  forty  years,  or  for  time  immemorial,  immediately  prior 
to  the  21st  day  of  June  1838,  uninterrupted  possession 
of  the  right  of  salmon-fishing  in  all  or  any  part  of  the 
Lake  of  Ballemahaldine  or  Fasnacloich,  and  in  the  Lower 
Orenan,  flowing  from  the  said  loch  \  and 

Whether,  from  the  1st  day  of  July  1838  to  the  31st  day  of 
August  1848,  or  during  any  part  of  the  said  period,  the 
defender  wrongfully  floated  certain  quantities  of  timber 
on  the  said  loch  and  lower  part  of  the  said  river,  or  either 
of  them,  to  the  injury  of  the  pursuer  ? 

No.  III. 
Earl  of  Wemyss  v.  Greenh%U,—l4ah  February  1828. 

It  being  admitted  that  the  pursuer,  his  authors  and  pra- 
decessors,  have  been  infeft  in  the  lands  of  Hatton,  and  in 
*'  fishing  of  Gordon,  and  pertinents  of  the  same,^  since  the 
year  1717 ; 

It  being  also  admitted  that  the  defenders,  their  authors 
«nd  predecessors,  have  beai  infeft  in  the  lands  of  Gordon, 
*^  with  the  mills,  woods,  fishings,  parts,  pendicles,  privileges, 
•and  whole  pertin^its  thereof,^^  since  the  year  1669, 

Whether  the  pursuer,  his  authors  and  predecessors,  have 
had  exclusive,  peaceable,  and  uninterrupted  possession  of 
the  salmon-fishings  in  the  river  Earn  ex  adverso  or  oppo- 
site the  said  lands  of  Gordon,  or  any,  or  what  part  thero- 
of,  for  forty  years  and  upwards,  or  for  time  immemorial ! 
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Or, 
Whether  the  defenders,  their  authors  and  predecessors,  have 
had  exclusive,  peaceable,  and  uninterrupted  possession  of 
the  salmon-fishings  ex  (idveno  of  the  said  lands  of  Gordon, 
with  the  exception  of  the  station  called  Gordonhole,  or 
any,  or  what  part  thereof,  for  forty  years  and  upwards, 
or  for  time  immemorial  \ 


No.  IV. 

Bam$ay  v.  Duke  of  Boailmrghe^^-9ih  FebrtMfy  1848. 

It  being  admitted  that  the  pursuers  are  proprietors  of 
certain  lands  lying  on  or  near  the  south  bank  of  the  river 
Tweed,  with  fishings,  as  described  in  the  charter  in  favour 
of  Walter  Eer,  No.  5  of  process,  and  subsequent  titles. 

Whether  the  pursuers,  and  their  predecessors  and  authors, 
have  by  themselves*  or  others  authorised  by  them,  exer- 
cised and  possessed  the  salmon-fishings  on  the  south  side 
of  the  river  Tweed  opposite  to  the  defender's  lands  of 
Maxton,  called  Govans  Land,  or  any  part  thereof,  for  forty 
years  prior  to  23d  February  1844,  continuously  and 
together,  peaceably,  and  without  lawful  interruption 
therein? 

No.  V. 

CampbelTs  Trustees  v.  MacaKster^e  Tnuiees^^idth  Feiru- 

ary  1841. 

It  being  admitted  that  the  pursuers,  as  trustees  of  the 
late  Gener^  Campbell  of  Menzie,  are  proprietors  of  the 
lands  of  Fawnans,  and  that  the  defender,  as  trustee  for 
Mrs  Macalister,  of  Innistrynich,  is  proprietor  of  the  lands 
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of  HayfieM  or  Innistrynich,  both  on  the  southnnde  of  the 
riyer  Awe, 

Whether,  prior  to  18th  July  1839,  the  defender,  by  himself 
or  another,  or  others,  wrongfully  fished  for  trout  on  the 
said  river  opposite  the  said  lands  of  Fawnans ! 


No.  VI. 

iPKmeU  y.  C»2dlris^,— 5M  February  1830. 

It  being  admitted  that  the  pmmier  is  proprietor  of  cer- 
tain fishings  in  the  riyer  Shinn,  which  flow  into  the  Firth  of 
Domoeh, 

Whether^  daring  the  year  1827,  the  defenders,  or  either  c^ 
them,  wrongfully  fished  for  salmon,  or  caused  the  same  to 
be  fished  for  in  the  said  Firth,  opposite  the  lands  of 
Spinningdale,  by  means  of  stake-nets  or  other  engines  of 
that  description,  to  the  injury  of  tVe  pursuer! 

No.  VIL 
Duh  ofAihoffi  Trustees  y.  BM,—2XHh  December  1833. 

It  being  admitted  that  the  pursuers  are  proprietors,  and 
trustees  for  proprietors  of  salmon- fishings  in  the  Biyer  Tay, 
and  that  the  defender  is  tenant  of  a  salmon-fishing  in  the 
Riyer,  Frith,  or  Water  of  Tay,  at  places  where  the  tide  ebbs 
and  flows, 

Whether,  during  the  year  1831,  the  defender,  as  tenant 
aforesaid,  wrongfully  fished  for  or  caught  sahnon  by 
means  essentially  and  substantially  the  same,  with  cruiyes, 
yairs,  stake-nets,  or  other  fixed  machinery,  to  the  loss, 
injury,  or  damage  of  the  pursuer? 
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No.  VIII. 
Staherland  y.  GUchris^—lti  Jwm  1838. 

Wheiher  the  defender  Dugald  Gilchrist,  Esquire,  by  him- 
self or  by  his  tenants,  wrongfully  fished  for  salmon  in  the 
waters  opposite  to  the  lands  of  Spinningdale  during  the 
year  1836,  or  during  any  part  thereof,  by  means  of  stake- 
nets,  bag-nets,  yairs,  or  other  engines,  placed  in  situations 
prohibited  by  Statute ! 


No.  IX. 

M"  Whir  v.  WOwn^—^aik  June  1842. 

Whether,  during  the  years  1837,  1838,  and  1839,  or  any  of 
them,  the  defender  wrongfully  used  a  stake-net  or  stake- 
nets,  or  other  fixed  machinery,  calculated  for,  or  having 
the  effect  of  taking  salmon  in  the  river  Nith,  or  on  the 
banks  thereof,  opposite  to  the  lands  of  Mr  Oswald  of 
Auchincruive,  above  Burranpoint,  where  the  said  river 
joins  the  Solway  Firth  at  low  water ! 


No.X 

Bute  o/SuiAerland  v.  Ba88,—6ih  July  1842. 

rheiher  the  defender  has  wrongfully  fished  for  salmon 
opposite  his  lands  of  Gambuscurry,  Tarlogie,  and  others, 
in  the  years  1841  and  1842,  or  either  of  them,  by  means 
of  stake-nets,  or  other  fixed  machinery,  placed  in  a  situa- 
tion or  situations  prohibited  by  Statute  ! 

40 


PART  XXV. 


SEEVITUDES. 

In  this  Chapter  are  given  examples  of  the  iBsues  taken 
to  establish  servitudes  of  various  kinds,  on  the  ground  of 
use  or  possession  for  the  prescriptive  period.  The  form  of 
the  Issue  generally  speaking  is  simple,  Whether  for  forty 
years,  or  for  time  immemorial  prior  to  the  commencement 
of  the  litigation,  the  particular  use  was  had,  or  privilege 
exercised  by  the  party  asserting  the  servitude !  An  altemar 
tive  Issue  is  taken  sometimes  on  wrongful  trespass  on  the 
one  hand,  as  in  Examples  No.  VI  and  XVII,  or  wrong- 
ful obstruction  on  the  other,  as  in  No.  IX  and  others  of  the 
Examples.  OccasionaUy,  as  in  Anderson  v.  Oardn&Tf 
M^F.  J,  B.  69,  the  leading  Issue  is  one  of  exclusive  pro- 
perty, with  the  question  of  servitude  in  an  alternative 
Issue.  Such  of  the  minuter  features  of  the  Issue  as  have 
been  the  subject  of  judicial  decision  or  remark  may  be 
noted  here. 

In  the  case  of  Bodgers  v.  Harvie^  4  Murr.  25,  5  Sh. 
and  D.  917,  and  3  W.  and  S.  251,  which  went  to 
the  House  of  Lords  on  a  Bill  of  Elxceptions  to  the 
Judge^s  charge,  it  was  held  that  where  there  had  been 
a  series  of  interruptions,  not  acquiesced  in,  for  twenty-five 
years  before  the  raising  of  the  action,  and  the  witnesses 
spoke  to  a  period  of  thirty*four  years  before  the  first  inter- 
ruption, that  being  as  fSax  back  as  the  memory  of  the  oldest 
could  go,  forty  years  unintemipted  use  was  to  be  implied 
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previoofl  to  any  interraption.  On  the  ground  of  tho 
principle  thus  established,  the  Court  of  Session  in  the  case 
oi  Mereer  y.  Beid^  Feb.  1,  1840,  Example  No.  VI,  would 
not  allow  the  Issue  in  a  case  of  footpath  to  be  limited  thus, 
^'  Whether  for  forty  years,  or  time  immemorial  immediakly 
preceding  12th  August  1836?^  and  struck  out  the  word 
'*  immediately.^  In  another  branch  of  the  latter  case,  the 
Issue  No.  VII,  was  settled,  in  which  the  pursuer  is  allowed 
to  found  on  the  possession  of  the  other  inhabitants  of  the 
village,  in  which  he  was  a  portioner,  but  from  which  the 
words  *^  and  other  places  in  the  neighbourhood^  were  struck 
out ;  Meroer  v.  Btakerfard,  Feb.  18, 184D.  In  I%orbum 
V.  Charterii^  Dec.  4, 1841 — a  question  of  use  of  drawing 
water  from  a  mill-dam,  see  Example  No.  XIX — ^the  words 
*^and  the  other  inhabitants  of  the  said  street  or  neigh- 
bourhood,'" were  inserted,  on  the  ground  that  the  pursuer 
was  entitled  to  found  on  the  possession  of  these  other 
parties  in  support  of  his  own  right,  although  not  to  ask 
decree  for  behoof  of  the  other  inhabitants.  In  deciding  these 
two  cases,  the  Court  had  fully  in  view  the  case  of  Aikman 
y.  Ihiie  of  HamiUony  8  8h.  843 ;  reversed  on  Appeal,  Sh* 
Supp.  12,  where  apparently  the  oppodte  rule  was  laid  down. 
On  the  Issue,  No.  VIII  of  the  Examples,  Lord  Mon- 
creiff  observed,  that  he  doubted  ^^  whether  this  was  a 
correct  form  of  Issue  as  relative  to  a  right  of  way,  in  so 
far  as  it  did  not  define  the  places  from  whence  and  to  which 
the  road  led  C  Ferguston  v.  Shirr^,  July  18,  1844.  The 
Lord  Chief-Commissioner  observes,  that  the  Issue  in  Bodgen 
V.  Sarvie^  No.  Ill,  although  it  had  been  subjected  to  exami- 
nation in  all  the  Courts  without  objection,  was  yet  not  per- 
fect, as  not  haying  the  words  ^^  or  for  time  immemorial,^ 
which  are  now  invariably  inserted.  Example  No.  VI  is 
given  by  him  as  an  Issue  of  style  in  a  case  of  servitude  road, 
as  distinguished  from  public  ways.  On  the  subject  of  the 
servitude  of  road,  reference  may  also  be  made  to  MaeimiaU 
V.  Ami,  2  Mnrr.  11 ;  0»wiU(  y.  Laurie  5  Murr.  6 ;  SmUk 
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V.   Knofdmy  3  Sh.  652;   and  Manhatt  v.  Linninff,  13 

Sh.  701. 

In  Fergtman  v.  Skirref,  July  18,  1844,  a  servitude  of 
public  footpath  by  the  banks  of  a  trouting  stream  was 
established ;  bnt  the  Court  reftised  to  allow  proof  of  a  use 
of  fishmg  for  trout  by  the  inhabitants  of  a  neighbouring 
village,  and  by  the  public,  for  the  prescriptive  period,  as 
being  irrelevant  to  establish  any  right. 

In  Oam^gie  v,  Maetier,  July  18,  1844,  the  Issues  in  a 
case  of  servitude  of  pasturage  are  reported.     In  Stede  v. 
OKv&r  4-  Boyd^  10  Sh.  857,  and  in  Example  No.  XX,  are 
Issues  in  the  servitude  of  eavesdrop.     In  Berry  v.  TTt&on, 
Deo.  1, 1841,  Example  No.  X,  the  servitude  was  of  fishing 
salmon,  and  mooring  boats  and  drawing  nets  opposite  the 
defender's  lands.  There  was  also  another  Issue  as  to  a  road, 
and  alternative  Issues  on  acquiescence.    The  Lord  Justice- 
Clerk  observed,  "  that  when  Issues  are  once  fixed,  and  have 
a  distinct  meaning,  it  is  incompetent  to  go  back  upon  the 
Becord  in  order  to  affect  or  control  the  meaning  of  the  Issues, 
even  at  the  trial  and  before  a  verdict  has  been  returned 
and  applied.''     The  trial  is  reported  M*F.  /.  jB.  p.  91. 
In  Brand  v.  Charieris,  Jan.  3,   1842,  Issues  went  to 
trial  on  a  servitude  of  use  by  the  proprietors  of  a  tan- 
work,  of  steeping  hides  in  the  run  of  a  mill-dam  adjoin- 
ing ;  but  an  alternative  Issue  in  regard  to  a  dam  erected 
in  the  mill-run  by  the  pursuer  was  observed  by  the  Lord 
Justice-Clerk  to  be  objectionable,  as  improperiy  throwing 
a  burden  on  the  defender.     It  was  held  in  Cameron  and 
Ounn  V.  Aindie^  Jan.  21,  1848,  that  fishermen  having, 
by  Statute  29,  Geo.  II.  c.  23,  a  right  of  using  the  sea-shore 
for  the  purposes  of  their  trade,  could  not  be  allowed  an 
Issue  to  establish  a  servitude  of  drawing  their  boats  and 
drying  their  nets  on  the  shore,  the  use  and  possession  they 
had  had  being  properly  ascribable  to  their  most  patent  title, 
the  Statute.    Three  other  Issues  were  proposed  in  the  case, 
two  of  which  were  refused  for  want  of  title  in  the  pursuer. 
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and  the  third  modified  to  the  fonn  giyen  in  Example 
No,  XII. 

In  cases  of  thirlage,  the  action  may  be  one  for  abstracted 
multures,  as  in  Clark  v.  HiU,  4  Murr.  200,  6  Sh.  659,  where 
the  only  Issue  was  one  of  wrongful  abstraction,  Example 
No.  XXIII ;  the  astriction  and  amount  of  dues  being  ad- 
mitted, and  the  defence  resting  on  the  insufficiency  of  the 
mill  to  serve  the  thirl.  It  may  be  a  declarator  of  the  exist- 
ence and  extent  of  the  thirlage,  giving  rise  to  such  Issues, 
as  Examples  No.  XXI,  XXII,  and  XXIV,  on  the  amount 
of  dues,  and  nature  of  grain  subjected  to  them,  during  the 
prescriptive  period.  The  declarator  may  be  one  of  immunity 
from  thirlage,  as  in  CochrcMe  v.  WaUaoe^  2  Murr.  294,  where 
tenants  claimed  it  under  the  terms  of  their  leases,  and  where 
a  Gounter*Issue  on  prescriptive  payment  of  dues  was  taken 
by  the  defender. 


EXAMPLES. 


No.  I. 

Waldi$,  ^e.  v.  Jerdan,—23d  Navemier  1831. 

It  being  admitted  that  the  defender  Jordan,  is  proprietor 
of  certain  houses  and  an  area  or  back  court  in  the  town  of 
Kelso,  and  that  there  is  a  passage  through  the  said  houses 
and  area  from  Bridge  Street  to  a  road  round  the  church- 
yard, in  the  said  town, 

Whether  for  forty  years  or  upwards,  or  for  time  immemorial, 
the  public  have  had  uninterrupted  possession  of  the  said 
passage,  as  a  public  passage  from  the  said  street  to  the 
said  churchyard ! 
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No.  II. 


IhrnM,  4xx  ▼.  Gfas— 21j<  D$oimier  1827. 

It  being  admitted  that  the  defender,  John  OteUi  is  pro- 
prietor of  certain  honees  and  a  tan-yard  in  the  town  of  Dum- 
barton, and  that  there  ib  a  oloee  leading  from  the  street  of 
Dambart<m  alongst  the  east  side  of  the  sud  houses  and 
yard  to  the  Biver  of  Leven ; 

It  being  also  admitted  that  the  parsoers,  Jean  Donald 
and  others,  are  proprietors  of  certain  honses  and  a  garden 
immediately  to  the  east  of  the  said  close^ 

Whether  the  said  Jean  D<Hiald  and  others,  porsa^rs,  or 
their  predecessors  and  authors  have,  for  iSorty  years  and 
upwards,  had  uninterrupted  use  or  possession  of  the  said 
dose  as  a  passage  from  the  said  house  (the  property  of 
the  pursuers),  and  frx^m  the  said  street  to  the  said  river! 

"Whether  for  forty  years  or  upwards  the  public  have  had 
uninterrupted  use  or  possession  of  the  said  close  as  a 
puUio  passage  from  the  said  street  to  the  said  river  i 


No.  in. 

BtH^en,  4^  v.  Awtmi---^ /aiM  1825. 

Whether  for  forty  years  and  upwards,  prior  to  the  1st  day  of 
November  1822,  there  existed  a  public  footpath  or  foot- 
road  along  the  right  bank  of  the  River  Gyde,  from  the 
city  of  Glasgow,  from  the  place  called  the  Green  to  the 
village  of  Gannylie,  situated  on  the  said  bank  of  the  said 
river! 
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No.  IV. 

Colqukoun,  ^  t.  2>oti$r^--18^  J^  1834. 

It  being  admitted  that  Archibald  Douglas,  Esq.  (held 
defender)  is  proprietor  of  the  estate  of  Mains, 

Whether  for  forty  years  and  upwards,  or  for  time  imme- 
morial, prior  to  the  ISth  day  of  August  1833,  William 
Oolquhoun,  Alexander  Campbell,  Peter  OampbeU,  and 
Archibald  Maomillan  (held  pursuers),  and  their  prede- 
cessors and  authors,  have  possessed  and  used  as  a  public 
road,  an  avenue  or  road  from  near  Mains  Mill,  passing 
immediately  to  the  north  of  the  mansion-house  of  Mains 
to  where  the  said  road  joins  the  road  from  Drymen  to 
Glasgow! 

No.  V. 

Damey  v.  M<Ary-Mi  Martih  1830. 

It  being  admitted  that  the  lands  of  Orandholm,  In  the 
county  of  Aberdeen,  are  contiguous  to  the  lands  of  Scots- 
town,  in  the  said  county. 

Whether  the  said  lands  of  Orandholm  were  by  the  late 
John  Paton,  Esq.  conveyed  to  the  pursuers  as  trustees ! 

Whether  for  forty  years  and  upwards,  or  for  time  imme- 
morial, the  said  John  Paton  and  his  predecessors,  pro- 
prieton  of  the  said  lands  of  Gmndfaolm,  or  their  tenants, 
have  possessed  a  road  leading  through  the  said  lands  of 
SootstowB,  by  the  Mains  of  Sootstown,  ftom  Gnndholm 
ootnmutation  road  to  the  old  road  fiom  Aberdeen  to  Old 
Meldmm! 
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No.  VL 

Beid  Y.  Mercer,— im  JuM  1Q30. 

It  being  admitted  that  the  defender  is  proprietor  of 
Lowood,  situate  between  the  town  of  Melroae  and  the 
Tillage  of  Bridgend, 

Whether,  on  one  or  more  ocoasions,  on  or  about  the  12th 

day  of  August  1836,  the  pursuer,  or  a  certain  number  of 

members  of  his  family,  wrongfully  trespassed  on  the  said 

lands  of  Lowood,   or  wrongfully  broke  down  a  fence 

between  the  said  lands  and  the  property  of  G^ige 

Rutherford,  to  the  loss^   injury,  and  damage  of   the 

defender! 

Or, 

Whether  for  forty  years,  or  for  time  immemorial,  preceding 
the  12th  day  of  August  1836,  the  defender  and  his  pre- 
decessors and  others,  portioners  of  Bridgend,  were  in  pos- 
session of  a  footpath  through  the  property  of  the  pursuer 
along  the  banks  of  the  Tweed,  from  the  village  of  Bridg- 
end towards  the  town  of  Melrose ! 

No,  VII. 

Mercer  v.  Biaher/ord,—21a  February  1840. 

It  being  admitted  that  the  defender  is  proprietor  of  cer- 
tain land,  situated  between  the  town  of  Melrose  and  the 
village  of  Bridgend, 

Whether  for  forty  yearS)  or  for  time  immemorial,  preceding 
the  12th  day  of  Augvst  1836,  the  pursuer  and  his  pre- 
decessors, and  the  other  inhabitants  and  portioners  of 
Bridgend,  have  possessed  a»  a  footpath,  a  path  or  foot- 
road,  through  the  lands  of  the  defender,  along  the  soaUi 


SBBTITUDB8.  605 

bank  of  the  riyer  Tweed,  from  the  said  village  of  Bridgend 
towards  the  town  of  Mebroae! 


No.  VIII. 

BMrref  v.  Ferpus8on,—ieth  March  1843. 

Whether  for  forty  years,  or  from  time  immemorial,  preceding 
the  9th  of  Jnne  1841,  there  has  existed  a  public  road  or 
footpath  along  the  north  bank  of  the  river  Tyne,  running 
through  the  property  of  the  defender! 

No.  IX. 

Oswaldy  £rc.  V.  LawriSf  £ro. — 27th  June  1828. 

Whether  for  time  immemorial,  or  for  forty  years  and  up- 
wards, there  has  existed  a  public  road  or  highway  for 
carriages  and  horses,  along  the  south  bank  of  the  river 
Clyde,  from  the  south  end  of  the  old  bridge  leading  from 
Glasgow  to  Qorbals,  to  the  south  end  of  the  new  or 
Broomielaw  Bridge,  between  the  houses  in  Carlton 
Place  and  the  said  river,  or  nearly  so  i  And  whether 
the  defenders  have  wrongfully  and  unwarrantably  shut 
up  or  obstructed  the  said  road,  by  placing  a  gate 
across  the  same,  at  or  near  the  south  end  of  the  said  new 
bridge! 

No.  X. 
Berry  v.  Wihan,^7th  Jtdy  1837. 

It  being  admitted  that  the  pursuer  is  proprietor  of  the 
lands  of  Tayfield,  and  also  proprietor  of  the  lands  of  Cause- 
wayhead,  formerly  the  property  of  Robert  Dalgleish  of  Scots- 
cndg,  with  the  right  of  a  salmon-fishing  called  Ghreenside,  in 
the  river  or  frith  of  Tay ; 
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1.  Vnne&iBt  the  poraner,  and  his  predeoonon  s&d  antliors, 
proprietoiB  of  the  aaid  aafanonrfiBhiiig,  hare  tor  forty 
years  and  upwards,  or  for  time  immemorial,  in  the  exercise 
thereof,  been  in  the  possession  of  the  right  of  fishing 
for  sahnon,  mooring  their  boats,  and  drawing  their  nets 
employed  therein,  on  or  opposite,  or  adjacent  to  the  lands 
of  Craighead,  the  property  of  the  defender ;  and  whether 
during  the  years  1832  and  1833,  or  either  of  them,  the 
defender  executed  certain  operations  on  or  near  his  said 
property,  whereby  the  pursuer  was  obstructed  or  impeded 
in  the  exercise  of  his  said  rights  or  any  of  them,  to  the 
loss,  injury,  and  damage  of  the  pursuer ! 

It  being  admitted  that  a  foot-road  existed  from  New- 
port to  Ferry-Port-OD-Graig  through  the  property  of  the 
defender  and  others, 

2.  During  the  said  years,  1832  and  1833,  or  either  of 
them,  the  defender  wrongftdly  shut  up  or  obstructed 
the  said  foot-road,  to  the  loss,  injury,  and  damage  of  the 
pursuer! 

3.  Whether  for  forty  years  and  upwards,  or  for  time 

immemorial,  prior  to  the  year  1832,  the  pursuer,  or 

his  predecessors  and  authors,  have  possessed  or  used  a 

cart-road  from  Newport  through  the  said  lands  of  the 

defender,  to  a  point  opposite  Drybraehole ;  and  whether 

during  the   said   years   1832   and  1833,  or  either  of 

them,  the  defender  wrongfully  shut  up  or  obstructed 

the  said  cart-road,  to  theioss,  injury,  and  damage  of  the 

pursuer ! 

Or, 

Whether  the  pursuer  or  his  authors  consented  to,  or 
acquiesced  in  the  said  operations  on  or  near  the  said  pro- 
perty of  the  defender  ? 


Whether  the  ptmnier  oonaented  to,  or  aoquieeoed  in  the 
ahuttiiig  up  of  the  said  oftrt-rood  or  foot-road,  or  either 
of  them! 


No.  XI. 

Farregt  v.  PatersofCs  Trustees^ — 16M  February  1847. 

It  being  admitted  that  the  pursuer  is  proprietor  of  all 
and  whole  the  nine  enclosures  on  the  north  side  of  the 
yillage  of  Tarbolton,  formerly  called  Sandgate^  ^d  Geds- 
hole,  now  called  Smithfield,  and  that  the  defenders  are 
proprietors  of  the  estate  of  Goilsfield,  now  called  Mont* 
gomeiy,  and  that  there  is  a  portion  of  ground  in  dispute 
between  the  parties,  lying  between  Cockhill  and  the  village 
of  Tarbolton,  used  as  a  road, 

Whether  the  said  portion  of  ground,  or  any  part  thereof, 
used  as  the  said  road,  is  part  of  the  pursuer^s  said  pro- 
perty, and  comprehended  within  the  boundaries  set  forth 
in  his  titles ;  or  has  been  possessed  as  such  by  the  pur- 
suer and  his  authors,  for  time  immemorial,  or  forty  years 
prior  to  the  13th  day  of  April  1846  ? 

Or, 

!•  Whether  said  road  is  a  public  road,  and  has  been  used 
as  such  for  time  immemorial,  or  at  least  for  forty  years 
prior  to  the  said  13th  day  of  April  1846! 

2»  Whether  the  defenders  and  their  authors,  as  proprietors 
of  the  lands  of  Goilsfield,  or  any  part  thereof,  have  had 
access  to,  and  have  used  the  said  road  for  time  immemcH 
rial,  ix  at  least  for  forty  years  preceding  the  said  l^h 
day  of  April  1846 ! 
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No.  XU. 


CMMfM,  ^€.  ▼.  iitMlM,— 25a  JmiMfy  184& 

It  being  admitted  tliai  the  punoer  Sir  Duneao  Oameroo, 
stands  infeft  in  aU  and  whole  the  burgh  of  barony  of  Inver- 
lodiy,  called  Qordonaborgfa,  and  now  called  Fort- William, 
with  the  whole  parts,  pendicles,  and  pertinents  of  the  same, 
and  that  the  said  boigh  indndes  the  fea  after  mentioned, 
called  Chishofan^s  feu ; 

It  being  also  admitted  that  the  pnrsaer  Donald  Gnnn,  is 
an  inhabitant  of  the  said  bni^  and  is  infeft  in  a  dwelling- 
house  in  the  Middle  Street  of  said  bargh,  holding  mider  the 
ponmer  Sir  Duncan  Gamercm,  conform  to  Instrument  of 
Sasine  dated  and  registered  in  September  1836 ; 

1 1  bdng  also  admitted  that  the  defend^v  are  proprietors  of 
a  piece  of  ground  or  feu,  called  Ghisholm''s  feu,  lying  within 
the  said  burgh  of  barony,  which,  down  to  6th  October  1838, 
was  possessed  by  the  defenders,  their  predecessors  and 
authors,  in  virtue  of  a  contract  dated  in  1785,  whereof 
No.  of  process  is  a  copy,  and  which  describes  the 
said  piece  of  ground  as  **  lying  on  the  north-side  of  said 
Street,    bounded  on    the    south    by    said  street; 

on  the  west  by  the  road  leading  from  the  High  Street  to 
••  the  shore ;  on  the  north  by  the  sesr-beach  ;  and  on  the  east 
**  by  the  bum  called  the  Spoutbum  ;^  of  which  piece  of 
ground  or  feu,  one  pro  indiv%90  half  continues  to  be  possessed 
under  the  said  contract,  and  the  otixer pro  imdiviao  half  is  now 
held  under  a  feu-charter  of  date  6th  October  1838,  granted 
by  Sir  Duncan  Gameron,  containing  a  similar  description  of 
tlie  Hud  piece  of  ground,  and  reeerying  to  Wm  and  his  hei», 
and  **  the  inhabitants  of  the  said  burgh  deriving  right  from 
**  us,  not  only  free  access  and  passage  by  all  the  streets, 
**  roads,  and  lanes  thereof,  as  presently  enjoyed  and  used? 
*^  but  also  the  full,  free,  and  unlimited  use  and  exercise  of 
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^*  the  sea-beaoh  and  eea-shore,  and  free  acoees  thereto, — 
^*  all  which  is  expresdy  reseryed  from,  and  noways  included 
in  these  presents,^ 


cc 


Whether  for  forty  years  or  upwards,  prior  to  the  year 
1833,  there  existed  a  public  cart-road,  or  horse-road,  or 
foot-road,  from  the  low  street  of  Fort- William,  running 
through  Ohisholm^s  feu  aforesaid,  and  along  or  near  to  a 
low  wall  or  fence  which  forms,  or  lately  formed  the  north 
fiance  of  a  garden  on  said  feu,  belonging  to,  or  occupied 
by  the  defenders  or  either  of  them ;  and  whether  the 
defenders  have  erected  a  coach-house,  and  have  erected 
or  commenced  to  arect  a  wall  or  walls,  and  have  per- 
formed other  operations,  all  upon  the  solum  or  ground 
lying  to  the  north  of  the  said  low  wall  or  fence ;  and 
whether,  by  the  said   operations,  or  any  of  them,  the 
defenders  have  wrongfully  obstructed  or  encroached  upon 
the  said  road,  to  the  loss  and  damage  of  the  pursuers,  or 
either  of  th^n ! 

Or, 

Whether  the  pursuers,  or  either  of  them,  or  others  acting 
for  tiiem  or  him,  homologated  or  acquiesced  in  the  said 
operations  of  the  defenders  or  any  of  them ! 

No.  XIII. 

Magidrate$  of  Crail  v,  IngUs^ — 9th  March  1830. 

It  being  admitted  that  the  pursuers  are  Magistrates  of 
the  burgh  of  Grail,  in  the  county  of  Fife,  and  that  the 
defender  is  proprietor  of  the  lands  and  barony  of  West 
Bams,  comprehending  the  lands  of  Kirkmay,  to  the  west 
and  south  of  the  said  burgh,  and  that  during  the  year  1819 
the  defender  planted  up  a  road  or  path  called  the  Ware- 
path,  leading  from  the  shore  to  the  king'^s  highway  from 
Orail  to  Anstruther, 
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Whether  for  forty  yeem  and  npwaida,  or  for  time  iiiiraaDM>- 
rial,  the  punmerg  and  their  predecessora,  Magietraiaa  of 
the  6ud  borgfa,  bingesfles,  inhabitants  holding  burgage 
property,  or  any  of  them,  have  exennaed  the  ezclaflive 
and  nndiatarbed  right  of  taking  eearware,  stone,  and 
other  minerals  from  the  shore  between  the  harbour  of 
the  said  boigfa  on  the  east,  to  the  point  eaUed  Almond 
Bode  on  the  west! 

Whether  for  forty  years  and  upwards,  or  for  time  immemo- 
rial, prior  to  planting  the  said  trees  in  the  year  1819,  or 
until  interruption  by  the  sea,  the  pursuers  and  their  pre- 
decessors. Magistrates  of  the  said  burgh,  burgesses,  in- 
habitants holding  burgage  property,  and  feuars  of  the 
said  burgh,  or  any  of  them,  exereiaed  the  undisturbed 
use  of  the  said  path  as  a  road ! 


No.  XIV. 

Freebaim,  ^e.  v.  The  Duke  of  HamUUm^—2U\  Jme  1830. 

It  being  admitted  that  the  pursuers,  Dr  Gharles  Free- 
bairn  and  James  Brysson,  surgeon,  are  feuars  and  burgesses 
in  the  burgh  of  Hamilton,  and  that  the  pursuers,  John 
Fairley  and  Robert  Thomson,  are  feuars  in  the  said  burgh. 

Whether  the  said  Dr  Gharles  Freebaim  and  his  predeces- 
sors and  authors,  proprietors  of  the  said  feu,  by  them- 
selves or  by  other  persons  having  right  to  feus  within  the 
said  burgh,  or  their  tenants,  have  for  forty  years  and  up- 
wards, or  for  time  immemorial,  had  uninterrupted  pos- 
session of  the  right  of  taking  sand  and  gravel  from  the 
shore  or  banks  of  the  river  Clyde,  not  arable  or  lying  in 
pasture,  on  both  sides  of  the  said  river  or  either  of  them, 
and  from  the  bed  of  the  said  river,  or  from  any  of  them, 
for  building  and  lepairing  tenements,  or  for  layinj;,  fpna- 
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ing,  or  repairing  the  roads,  footpath,  or  garden-vvalkB, 
and  generally  for  every  neoessary  purpose  within  the  said 
burgh ;  and  further,  of  taking  water  from  the  said  riyer 
for  using  in  building  operations  within  the  said  buigh, 
and  in  seasons  of  drought  for  the  domestio  purposes  of 
themselves  and  their  families,  from  the  junction  of  the 
said  river  with  the  river  Avon  at  or  near  Hamilton 
Bridge  to  a  place  called  the  Old  Ooalford,  and  of  the 
right  of  access  for  these  purposes ! 

[Three  similar  Issues  for  the  other  pursuers.] 


No.  XV. 

Aiiman  y.  Duke  of  HamiU<my—25ti  Jum  1833. 

It  being  admitted  that  the  pursuer  is  proprietor  of  the 
lands  of  Boss,  in  the  parish  of  Hamilton,  and  of  certain 
houses  and  gardens  in  the  town  of  Hamilton, 

Whether  for  forty  years  and  upwards,  or  for  time  imme- 
morial, the  pursuer  and  his  predecessors  and  authors  in 
the  said  lands  of  Boss,  or  their  tenants,  have  been  in  the 
use  of  taking  sand  and  gravel  from  the  banks  and  chan- 
nels of  the  river  Clyde,  between  its  junction  with  the  river 
Avon  above,  and  the  Hamilton  Bum  below,  for  the  use  of 
the  said  lands. 

Whether,  during  the  said  period,  the  pursuer  and  his  prede- 
cessors and  authors,  proprietors  of  the  said  lands,  or  their 
tenants,  have  used  roads  or  obtained  access  to  the  said 
banks  and  channels  from  the  public  road  at  or  near  the 
sides  of  the  Hamilton  Bridge  over  the  said  river,  or  at  or 
near  the  Coalford,  across  the  said  river  ? 

Whether  for  forty  years  and  upwards,  or  for  time  immemo- 
rial, the  pursuer  and  his  predecessors  and  authors,  pro- 
pri«tora  of  the  said  houses  and  gardens,  or  their  tenoato, 
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hare  been  in  the  use  of  taking  sand  and  gravel  from  the 
«aid  banks  and  channels  of  the  said  riTer,  for  the  nse  aS 
the  said  houses  and  gardens ! 

Whether  for  forty  years  and  upwards,  or  for  time  inunemo- 
rial,  the  pursuer  and  his  piedeeessoni  and  authors,  pro- 
prietors of  the  said  houses  and  gardens,  or  their  tenants, 
have  used  roads  or  obtained  aeoess  to  the  said  banks  and 
channels  of  the  said  river,  from  the  said  public  road  at 
or  near  the  end  of  the  said  bridge,  or  at  or  near  the 
Ooalford  aforesaid  i 

Whether,  on  or  about  the  ,  the  defender  wrong- 

fully prevented  the  pursuer  or  his  tenants  from  taking 
sand  or  gravel  from  the  said  banks  or  channels,  or  wrong- 
fully shut  up  the  said  roads  or  access,  or  prevented  the 
pursuer  and  his  tenants  from  passing  along  the  smne,  to 
the  loss,  injuiy,  and  damage  of  the  pursuer ! 


No.  XVI. 
SmeOie  v.  BrotDn,—12ih  June  1835. 

It  being  admitted  that  the  pursuer  is  proprietor  of  a 
house  and  garden  near  the  sea-shore,  in  the  town  of  Strom- 
ness. 

Whether,  for  forty  years  and  upwards,  or  for  time  immemo- 
rial, the  pursuer  and  his  predecessors,  proprietors  of  the 
said  house  and  garden,  or  their  tenants,  have  possessed  for 
the  purpose  of  landing  boats  and  other  vessels,  or  as  a  dock 
for  drawing  up  boats  or  vessels  upon,  and  other  similar 
purposes,  all  or  any  part  of  a  piece  of  ground  upon  the 
sea-shore,  extending  about  25  feet  or  thereby  in  breadth, 
lying  between  and  bounded  by  the  street  of  the  said  town 
on  the  west,  the  sea  on  the  east,  the  pier  of  the  Britan- 


8BBYITU0B8.  613 

nia  Inn  on  the  north,  and  by  the  smithy  next  the  house 
belonging  to  the  defenders,  and  a  straight  line  from 
thence  to  the  sea,  nearly  parallel  to  the  said  pier  of  the 
Britannia  Inn  on  the  south  I 

Whether  for  forty  years  and  upwards,  or  for  time  immemo- 
rial, the  public  have  possessed  the  said  ground  or  any 
part  thereof,  for  the  purposes  aforesaid,  or  any  of  them ! 


No.  XVII. 

MacaKiter  v.  Ocmpbdts  TnuUeSy-^-etA  June  1837. 

It  being  admitted  that  the  pursuer  Alexander  Macalis- 
ter  of  Loup,  is  proprietor  of  the  lands  of  Drumnalia,  and 
Ballivean  and  others,  situate  on  the  sea-coast,  in  the  county 
of  Argyle,  and  that  the  lands  of  which  the  defenders  are  pro- 
prietors, or  on  which  they  are  trustees  or  tenants,  lie  in  the 
same  district  with  the  said  lands  of  the  pursuer, 

Whether  the  pursuer,  his  predecessors  and  authors,  by 
themselves  or  their  tenants,  have  been,  along  with  the 
Duke  of  Argyle,  in  the  immemorial  and  uninterrupted  use 

.  of  taking  the  sea- ware  or  wreck  and  shell-sand  from  the 
sea-shore,  or  part  thereof,  opposite  to  the  pursuer'^s  lands, 
or  part  thereof,  without  being  interfered  with  by  the 
defenders,  or  any  of  them!  and  Whether,  during  the 
years  1832, 1833,  and  1834,  or  any  of  them,  the  defend- 
ers or  their  tenants,  by  themselves  or  others,  wrongfully 
carried  off  sea^ware  or  wreck  and  shell-sand,  or  either  of 
them,  from  the  said  shore  or  part  thereof,  to  the  loss, 
injury,  and  damage  of  the  pursuers  ? 

Or, 

Whether  for  forty  years  and  upwards,  or  for  time  immemo- 
morial,  the  defenders  or  any  of  them,  have  been  in  the 

41 
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aniniemipted  nae  of  taking  sea-ware  or  wreck  or  sliell- 
sand,  or  any  of  them,  from  the  said  shore  or  part  tiieroof ! 

Damages  laid  at  ^1,000. 


No.  XVIII. 

Lennia  v.  SHrling^ — 27^A  Jamtary  1843. 

It  being  admitted  that  the  pursuer  is  proprietor  of  the 
lands  of  Ballochneck,  the  mill  and  mill-lands  of  Garten- 
starry,  of  the  Half  or  Middle  Gashlie,  commonly  caUed  Bed- 
landstone,  and  has  a  right  of  warrandice  over  the  other  half 
of  the  lands  of  Middle  Gashlie,  through  part  of  which  lands 
the  bum  of  Ballochneck  runs ;  and  that  the  pursuer  is  also 
proprietor  of  the  lands  of  Woodend,  comprehending  Ofler- 
ance  of  Woodend  and  Eepstone ;  and  that  the  defender  is 
proprietor  of  the  manor-place  of  Garden,  the  lands  of  Mill 
of  Wester  Garden  and  pertinents,  the  lands  of  Middle  Gar- 
den, the  lands  of  Blairfeuchan,  and  of  part  of  the  lands  of 
Wester  Mye,  lying  lower  down  the  said  bum,  and  that 
through  part  of  the  said  lands  the  water  of  the  said  bum 
passes, 

1.  Whether  for  forty  years  and  upwards,  or  for  time  imme- 
morial, prior  to  3d  March  1837,  the  pursuer  and  his  pre- 
decessors and  authors,  or  their  tenants,  have  been  in  the 
use  of  drawing  off  a  portion  of  the  water  of  the  said  bum 
without  returning  the  same  to  the  channel  of  the  sidd 
bum,  before  it  entered  the  lands  of  the  defender  \ 

2.  Whether,  during  the  years  1837, 1838,  and  1839,  or  any 
of  them,  the  defender  wrongfully  interfered  with,  troubled, 
and  molested  the  pursuer  in  draining  off  the  said  portion 
of  water  of  the  said  bum,  to  the  loss,  injurfr,  and  damage 
of  the  pursuer ! 
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No.  XIX. 

Thorium  v.  Turnery — 7th  Decmnler  1841. 

Whether  for  forty  years  and  upwards,  or  for  time  immemo- 
rial, preceding  the  1823,  the  pursuer  and 
his  predecessors  and  authors,  proprietors  of  a  house  in 
Millhole  or  Mill  Street  of  Dumfries,  or  their  tenants  and 
the  other  inhabitants  of  the  said  street  or  neighbourhood, 
have  been  in  the  use  of  having  access  to  and  drawing 
water  from  a  mill-dam  or  mill-run,  in  or  near  the  said 
street!  and  Whether,  since  the  said  time,  the  defender 
wrongfully  obstructed  the  pursuer  and  others  aforesaid, 
or  prevented  them  from  having  access  and  drawing  water 
from  the  said  mill-dam  or  mill-run  2 

No.  XX. 
Brown  v.  Stewarl^ — l^h  February  1824 

It  being  admitted  that  William  Stewart  is  proprietor  of 
a  tenement  of  houses  and  ground  upon  the  Castle  Bank  in 
the  city  of  Edinburgh,  and  that  James  Brown  is  proprietor 
of  ground  immediately  to  the  east  of  the  said  tenement ; 

It  being  also  admitted  that  in  the  year  1815,  the  said 
James  Btown  erected  a  house  or  building  immediately  to 
the  east  of  the  ground  belonging  to  William  Stewart,  with 
windows  towards  the  property  of  the  said  William  Stewairt, 
and  with  the  eaves  drop  from  the  roof  of  the  said  house 
falling  into  the  property  of  the  said  William  Stewart, 

Whether,  previous  to  Uie  erection  of  the  said  building  com- 
plained of,  there  stood  on  the  property  of  James  Brown, 
upon,  or  nearly  upon  the  site  of  the  said  building,  a 
house  or  houses,  the  face  of  the  west  wall  of  which  ran 
in  a  line  as  far  west  as  the  face  of  the  west  wall  of  the 


616  «BRTITUDB8. 

boildinjB^  eompliuned  of,  and  which  said  ancient  hoase  had 
a  window  in  the  said  wall  towards  the  punner^s  property, 
the  eayes  dropping  of  which  fell  into  the  property  of  the 
said  William  Stewart ! 


No.  XXL 
MmyigtnOm  •/  Jmliur^  v.  Madder,  ^c.—18tk  MarA  1842. 

It  being  admitted  that  the  pursuers  are  the  proprietors 
of  the  mills  called  the  flour  or  east  mill,  and  the  Abbey  null, 
sttnated  in  the  suborbs  of,  or  near  to  the  burgh  of  Jedburgh; 

It  bdng  also  admitted  that  the  defenders  are  bakers  and 
meal  dealers,  and  indwellers  in  said  burgh, 

1.  Whether  from  time  immemorial  preceding  the  year 
1837>  or  from  and  after  the  year  1777  till  tiie  year  1837, 
or  at  least  during  the  period  of  forty  years,  between 
1777  and  the  year  18379  the  punmers  and  their  predeces- 
sors in  office,  as  proprietors  of  the  said  mills,  and  in  m- 
tne  of  a  right  of  thirlage  thereto  bdonging,  or  their  tacks- 
men therein,  have  been  in  the  constant  and  uninterrupted 
use  of  levying  from  the  inhabitants  of  the  bufgh  of  Jed- 
burgh, directly  or  by  composition,  intown  multures, 
knaTeship,  and  other  dues  and  emoluments  on  wheat, 
oatSi  bariey  or  bear,  pease,  beans,  lye  and  malt,  or  any 
of  than,  ground  by  them  at  tiie  said  mills,  and  then 
brought  within  the  said  bni^  ! 

2.  Whether  during  the  period  aforesaid,  the  pursuers  and 
their  predecessors,  as  proprietors  aforesaid  of  the  said 
mills,  and  in  Tirtne  of  a  right  of  thiriage  thereto  belong- 
ing, or  thdr  tacksmen  aforesaid,  have  been  in  the  con- 
stant and  uninterrupted  use  of  levying  from  the  said  in- 
habitants, directfy  or  by  compoeitioD,  intown  multures. 
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knayeflhip,  and  other  dues  and  emoluments  on  flonr  and 
meal  of  eyory  description  brought  into  the  said  town,  the 
produce  of  wheat,  oats,  barley  or  bear,  pease  and  malt, 
or  any  of  them,  the  property  of  the  said  inhabitants ;  ex- 
cepting the  flour  brought  in  by  the  inhabitants  other  than 
the  bakers,  for  the  proper  use  of  their  own  families ! 

3.  Whether  during  the  period  aforesaid,  the  pursuers  and 
their  predecessors,  as  proprietors  aforesaid  of  the  said 
mills,  and  in  virtue  of  a  right  of  thirlage  thereto  belong- 
ing, or  their  tacksmen  aforesaid,  have  been  in  the  con- 
stant and  uninterrupted  use  of  levying  from  the  said 
inhabitants,  directly  or  by  composition,  interim  multures, 
knaveships,  and  other  dues  and  emoluments  on  flour  and 
meal  of  the  aforesaid  descriptions,  or  any  of  them,  pur- 
chased and  brought  by  them  into  the  said  burgh,  excepting 
the  flour  brought  in  by  the  inhabitants  other  than  the 
bakers,  for  the  proper  use  of  their  own  families! 

4.  Whether  said  multures,  knaveship,  and  other  dues  and 
emoluments  which  the  pursuers  and  their  tacksmen  have 
been  in  the  use  of  levying  as  aforesaid,  were  of  the 
amounts,  or  any  part  of  the  amounts  set  forth  in  the 
schedule  hereunto  annexed  i 


No.  XXII. 

Ogihie  v.  Martin  ^  Co.  ^e.—etk  June  1840. 

It  being  admitted  that  the  pursuer  is,  and  has  been  tenant 
since  1832  of  certain  mills,  the  property  of  the  burgh  of 
Brechin,  and  that  by  an  Act  of  Thirlage,  the  tenor  whereof 
is  proved  by  the  decreet  No.  38  of  process,  certain  malt 
and  other  grain  are  liable  to  the  mills  therein  referred  to 
for  payment  of  certain  restricted  multures, 
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Whether,  for  forty  yean  and  upwards,  or  for  time  imme- 
morial, immediately  preceding  the  year  1824^  the  pur- 
suer and  his  predecessors  and  authors,  proprietors  and 
tenants  of  the  mills,  the  property  of  the  burgh  of  Brechin, 
now  possessed  by  the  pursuer,  have,  under  the  said  Act  of 
Thirlage,  collected  and  taken  for  the  said  mills  from 
persons  within  the  liberties  of  that  burgh  of  Brechin,  the 
following  rates  or  sums  as  restricted  multures  and  mill 
dues  on  malt,  viz.  from  7id.  to  9d.  per  boll  when  certain 
services  were  given  by  the  tacksmen,  and  lid.  per  boll 
when  no  service  given!  and  Whether,  during  the  period 
from  22d  November  1832  to  22d  November  1839,  or 
during  any  part  of  the  said  period,  the  defenders  wrong- 
fully obstructed  the  multures  and  mill  dues  on  all  or  any 

-  of  the  quantities  of  malt  specified  in  the  schedule  here- 
unto annexed,  to  the  loss,  injury,  and  damage  of  the 
pursuer  I 

No.  XXIIL 
Clark's  Trustee  v.  Hitt  ir  OtherSy—27th  February  1827. 

It  being  admitted  that  the  pursuer  is  trustee  on  the 
sequestrated  estate  of  Alexander  Clark,  and  that  during 
the  year  from  Martinmas  1823  to  Martinmas  1824,  the 
said  Alexander  Clark  was  tacksman  of  the  mills  of  Bal- 
dovan,  the  property  of  the  town  of  Dundee,  on  the  water  of 
Dighty ; 

It  being  also  admitted  that  the  defenders  are  bakers  in 
the  said  town,  and  are  astricted  to  the  said  mills,  and  bound 
to  grind  or  manufacture  all  the  grain  intended  to  be  ground 
into  flour  or  meal  for  use  and  consumption  within  the  burgh 
of  Dundee  and  liberties  thereof. 

Whether,  during  the  said  year,  the  defender  James  Hill  did 
wrongfully  abstract  from  the  said  mill  1,500  bolls  of 
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wheat,  or  about  that  quantity,  to  the  Ios3,  injury,  and 
damage  of  the  pursuer! 

[Four  similar  Issues  with  other  defenders.] 


No.  XXIV. 
Andemn  ^  Milhr  y.  Kinloehy—5th  July  1831. 

It  being  admitted  that  the  pursuer  Anderson,  is  proprie- 
tor of  the  lands  of  Upper  Chapelton^  and  of  Chapelton  of 
St  Fink,  and  that  the  pursuer  Miller,  is  proprietor  of  the 
lands  of  Tullyfergus,  and  it  being  alleged  by  the  pursuers  that 
they  have  established  by  prescription  an  immunity  from 
thirlage  to  the  mill  of  the  defender  Kinloch,  of  omnia  grand 
cresc^ntiaf 

Whether,  for  forty  years  or  upwards,  or  for  time  immemo- 
rial, the  pursuer  Anderson,  or  his  predeoessors,  proprietors 
of  the  said  lands  of  Upper  Ohapelton  of  St  Fink,  have 
paid  multure  to  the  said  mill,  only  on  aU  grain  which  he 
or  they  had  occasion  to  grind,  and  not  on  all  grain  grow- 
ing on  the  said  lands  of  St  Fink  f 

Whether,  for  forty  years  or  for  time  immemorial,  the  purr 
suer  Miller,  or  his  predecessors,  proprietors  of  the  said 
lands  of  Tullyfergus,  have  paid  multure  to  the  said  mill 
only  on  all  grain  which  he  or  they  had  occasion  to  grind, 
and  not  on  all  grain  growing  on  the  said  lands  of  Tully- 
fergus ! 

Or, 

.Whether  during  the  pursuer^s  alleged  possession  of  immu- 
nity, the  proprietors  of  the  said  mill  or  any  of  them,  were 
years  in  minority,  so  as.  not  to  leave  forty  years 

.  of  such  possession  independent  of  or  deducting  said 
minority ! 


PART  XXVL 
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In  thifl  Chapter  are  collected  some  Examples  of  Issues  in 
questions  of  burgh  and  corporate  rights,  and  the  right  to 
levy  dues  and  tolls.  No.  I  is  the  Issue  in  Hope  v.  Magis- 
trates  of  Selkirk^  4  Murr.  390,  which  is  adduced  by  the  Lord 
Chief-Commissioner  with  approbation,  as  a  precedent  in 
questions  regarding  the  election  of  Magistrates.  He  remarks 
that  such  questions  will  always  turn  on  specialties ;  but  that 
in  this  Example  a  general  question  is  put  on  each  special 
point  of  the  cause.  In  the  case  of  Angus  v.  Magistrates  of 
Edinlmrgh,  4  Murr.  338,  6  Sh.  586,  where  the  Issue,  Ex- 
ample  No.  YIII,  went  to  trial,  it  was  held  that  Magistrates 
of  a  burgh  haye  no  right  to  levy  additional  market  dues, 
unless  by  the  sanction  of  Statute  or  inmiemorial  usage.  In 
Boott  V.  Wikony  5  Murr.  52,  the  Issue,  Example  No.  IX,  put 
the  question  of  wrongful  levying  dues  on  barley  purchased 
beyond  and  brought  into  the  burgh,  a  case  not  especially  in* 
eluded  by  the  terms  of  the  Charter.  The  defenders  led  a 
proof  of  usage,  and  the  Lord  Chief-Commissioner  put  the 
case  to  the  Jury,  that  the  defenders  were  only  entitled  to 
levy  the  dues  on  such  barley  under  a  proof  of  usage,  which 
was  the  question  for  the  Jury  to  consider.  It  would  almost 
appear  necessary,  however,  in  such  a  case,  to  take  a  Counter- 
Issue  on  the  defence  of  usage  for  the  prescriptive  period. 
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When  a  gnmt  refers  to  use  and  wont  in  giving  a  right, 
such  as  that  of  Custom  in  passing  a  river,  the  question  of 
fact  arises  for  a  Juiy,  what  the  use  and  wont  has  been,  as 
Whether  for  forty  years  dues  have  been  levied  at  any  par- 
ticular ford  or  passage  !  Mitchell  v.  Tawm  of  lAnUthgow^ 
1  Sh.  575,  Example,  No.  XI.  Under  a  grant  of  harbour 
the  question  may  be  the  extent  of  the  locality  named  in  the 
grant,  and  the  usage  as  to  the  nature  and  amount  of  dues 
levied ;  Maffigirat$$  of  CamphdUmm  v.  Galbreaih^  December 
H  1844,  Example  No.  XIII. 

EXAMPLES. 

No.  I. 

Hop6y  4'c.  V.  MagiMtraies  of  Selkirk^ — Qth  July  1827. 

It  being  admitted  that  on  the  15th  day  of  September 
1825,  Thomas  Inglis,  Andrew  Inglis,  Alexander  Inglis, 
William  Mercer,  Thomas  Scott,  John  Douglas,  James 
Anderson,  and  Andrew  Walker,  tendered  their  votes  in 
returning  a  leet  or  list  to  the  Magistrates  of  Selkirk,  with 
a  view  to  the  election  of  a  deacon  of  the  Incorporation  of 
Hammermen,  and  that  the  said  pursuer  voted  for  a  leet  or 
list,  which  was  shortened  by  the  Town-CouncD  by  striking 
aSi  a  certain  number  of  names ;  and  that  at  a  meeting  on 
the  day  of  September  1825,  for  the  purpose  of  elect- 

ing a  deacon  of  the  said  Incorporation,  the  said  individuals 
tendered  and  gave  their  votes,  under  protest,  for  the  leet  or 
list  so  shortened  by  the  Council ; 

It  being  also  admitted  that  a  majority  of  the  said  trade 
of  hammermen,  excluding  the  said  persons,  returned  another 
leet  or  list,  which  was  rejected  by  the  said  Council,  and  that. 
Andrew  Guthrie,  then  the  deacon  of  the  said  Incorporation, 
^oted  for  the  leet  last  aforesaid,  but  did  not  tender  or  reserve 
his  right  to  a  casting  vote. 
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Whether  the  said  Thomas  Inglis,  Andrew  I]i|(liS)  Alexander 
Inglis,  William  Mercer,  Thomas  Seott,  John  Doughis^ 
James  Anderson,  and  Andrew  Walker,  or  any  of  them, 
were  wrongfully  admitted  to  vote  for  the  said  leet  adopted 
by  the  GounoU  as  aforesaid ! 

Whether  the  said  majority  of  the  Incorporation  of  Hammer- 
men, excluding  the  said  individuals,  did  meet  on  or  about 
the  16th  day  of  September,  and  did  shortwi  the  said  leet 
or  list  rejected  by  the  Town-Council!  and  Whether  a 
deacon  has  been  duly  elected  from  the  leet  so  shortened 
by  the  Incorporation ! 

Whether,  by  the  constitution  and  usage  of  the  burgh  of 
Selkirk,  the  said  Andrew  Guthrie,  deacon  as  aforesaid, 
must  be  held  as  having  given  his  casting  vote  for  the  said 
leet  rejected  by  the  Council,  provided  the  number  of 
qualified  votes  should  prove  to  be  equal! 


No.  II. 

Qardn^ar  v.  MagiMrates  of  Kilrmny^ — \2ih  D^eemher  1827. 

It  being  admitted  that  the  sett  of  the  burgh  of  Kilrenny, 
in  the  county  of  Fife,  (as  recorded  in  the  books  of  the  Con- 
vention of  Boyal  Burghs,  bearing  date  the  5ih.  September 
1710,)  in  so  far  as  regards  the  election  of  the  bailies  of  the 
said  burgh  is,  *'  that  the  bailies  give  in  a  leet  of  nine  per- 
sons, whereof  they  themselves  are  always  three,  and  of 
which  they  (the  burgesses)  are  to  choose  the  three  bailies 
for  the  year  ensuing, 


vt 


Whether  any,  and  what  usage,  different  from  the  said  sett, 
has  prevaUed  in  the  aaid  burgh  for  forty  years  and  up- 
wards  in  respect  to  the  election  of  the  baities  thereof,  and 
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at  what  period  such  usage  commenoed  and  tenninated ! 
And 

Whether  such  different  usage  did  not  prevail  at  the  election 
of  bailies  at  Martinmas  1823. 


No.  III. 

Bairdf  ^c.  v.  Bcthton,  Sfc. — 2lth  Jtme  1828. 

It  being  admitted  that  on  the  3d  day  of  October  1826,  at 
the  meeting  for  the  election  of  Magistrates  of  PoIIockshaws, 
the  defender  John  Balston  was  declared  provost  of  the 
said  burgh  by  the  majority  of  the  Town-Ck>unc)I  thereof. 

Whether  at  the  said  meeting,  under  the  laws  and  regula- 
tions of  the  said  burgh,  the  said  defender  Balston  was  not 
duly  elected  to  the  said  office  ?  and  Whether  at  the  meet- 
ing aforesaid,  under  the  said  laws  and  regulations,  the 
pursuer  Thomas  Baird  was  duly  elected  to  the  said  office ! 

No.  IV. 

Tailors  0/  Aberdeen  v.  Mtmro^  ire. — ^28^A  June  1829. 

It  being  admitted  that  the  pursuers  are  the  deacon  and 
members  of  the  Incorporation  of  Tailors  in  the  City  of 
Aberdeen, 

Whether,  at  several  times  between  the  2d  April  1824  and 
2d  April  1828,  in  violation  of  the  privileges  granted  to 
the  said  Incorporation,  the  defenders,  or  any  of  them,  by 
themselves  or  their  workmen,  wrongfully  exercised  the 
trade  of  tailors  within  the  said  city  or  liberties  thereof, 
to  the  loss,  injury,  and  damage  of  the  pursuers  ? 

Damages  laid  at  ^500. 


624  BURGH  BLB0TI0H8--OU6T0M8 — ^TOLLS. 


No.  V. 

Johnttom  V.  MiiffistrcUei  o/KUrennyj — 8^  July  1823. 

Whether  that  part  of  the  lands  and  parks  of  Eilrenny, 
now  called  Benny  Hill,  and  the  mansion-house  of 
Benny  Hill,  situated  therein,  the  property  of  the  pur- 
suers, which  lands  are  bounded  on  the  west  by  what 
is  called  the  Hilly  or  Haly  Hiegate  road ;  on  the  north 
partly  by  a  road  running  eastward  from  the 'said  Hilly 
Hiegate  road  opposite  to  Kilrenny  Mains  farm-house  to 
a  piece  of  waste  ground  called  the  Commonty  of  Kilrenny, 
and  partly  by  the  said  waste  ground  ;  on  the  east  by  a 
road  running  southward  along  the  bounds  of  the  lands  of 
Innergelly ;  and  on  the  south  partly  by  a  street  of  the  town 
of  Kilrenny  and  partly  by  Brown^s  feu,  are  not  situated 
within  the  limits  of  the  burgh  of  Kilrenny,  and  have  not 
paid  cess  or  other  town'^s  burdens  or  taxes  exigible  in 
said  burgh,  for  the  period  of  forty  years  previous  to  the 
10th  day  of  May  1820 ! 

No.  VI. 
MoffisiraUs  of  Aberdeen  v.  Fraeefy  ^c. — 9th  March  1844. 

1.  Whether  the  lands,  grounds,  streets,  or  other  heritages 
specified  in  the  annexed  Schedule,  and  situated  within 
and  nearer  to  the  town-head  of  Aberdeen  than  a  line 
running,  &c. — ^form  part  of,  and  are  comprehended  within 
the  royalty  of  the  royal  burgh  of  Aberdeen !  or  Whether 
any,  and  what  portions  of  the  said  lands,  grounds,  streets, 
and  other  heritages,  are  part  of,  and  comprehended  with- 
in the  said  royalty! 

2.  Whether,  for  forty  years  prior  to  25th  March  1841,  the 
pursuers  and  their  predecessors,  in  virtue  of  the  titles 
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libelled  on,  and  within  the  foresaid  lands,  grounds,  streets, 
or  other  heritages,  or  any  of  them,  the  same  being  always 
parts  of  the  royalty  as  aforesaid,  have  been  in  the  use  and 
practice  of  levying,  according  to  a  Table  promulgated  in 
17079  as  thereafter  modified,  altered,  and  explained  by 
Acts  of  Council,  26th  November  1757  and  3d  May  1790, 
and  Table  promulgated  in  1798  (of  which  Nos.  79,  91, 
90,  and  80  of  process  respectively,  are  copies,  and  annexed 
hereto),  and  according  to  the  rates  therein  specified,  cus- 
toms and  duties  on  the  commodities  and  articles  charge- 
able therewith,  brought  or  imported  for  sale  or  consump- 
tion within  thesaid  royalty  and  the  foresaid  lands,  grounds, 
streets,  or  other  heritages,  or  any  of  them,  the  same  being 
always  parts  of  the  royalty  as  aforesaid ! 

Or, 
Whether  the  pursuers  and  their  predecessors  have  been  in 
the  use  and  practice  of  levying  the  said  customs  or  duties 
on  commodities  and  articles  chargeable  therewith,  brought 
or  imported  for  sale  or  consumption  within  the  ancient 
royalty  or  burgh  of  Aberdeen  only  ? 

No  VII. 

Moffistrtxtes  of  Olasffoto  v.  Daw9an  4"  Mitchelly'^ 

26th  January  1831. 

It  being  admitted  that  the  Ma^strates  of  Glasgow  are 
entitled  to  collect  within  the  streets  or  continuous  buildings 
of  the  city  of  Glasgow  a  certain  duty  or  tax  called  ladle-dues, 
on  grain  brought  within  the  said  limits,  and  sold  or  used  in 
manufacture  there ; 

It  being  also  admitted  that  the  said  Magistrates  have  not 
collected  the  said  duty  on  grain  brought  within  the  said 
limits,  and  again  exported  within  two  months  without  break- 
ing bulk,  or  on  grain  imported  by  burgesses  on  their  own 
horses  and  carts  for  the  use  of  their  own  families ; 
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*  It  being  ai«o  admitted  by  the  defenden  that  tiie  ground 
on  which  the  distillery  of  the  defenders,  Dawson  &  Mitchell, 
is  situate,  is  within  the  royalty  or  territory,  but  beyond  the 
said  limits. 

Whether  for  forty  years  and  upwards  prior  to  the  27th  day 
of  January  1815,  or  for  time  immemorial,  the  said  Magis- 
trates have  been  in  the  practice  of  collecting  the  said 
dues  on  all  grain  except  as  above,  brought  within  the 
territory  or  royalty,  but  beyond  the  said  limits ! 


No.  VIII. 

Angus  4"  Others  v.  The  Magistrates  of  Edinburgh  and  their 

Tacksman,— 13th  Juns  1827. 

It  being  admitted  that  the  pursuers  are  unfreemen  flesh* 
ers  who  attend  the  Fleshmarket  of  Eklinburgh,  and  that  the 
defenders  are  Magistrates  of  the  said  city,  and  are  entitled 
to  collect  the  Custom  or  Duties  payable  by  butchers  attend- 
ing the  said  market ; 

It  being  also  admitted  that  the  Custom  or  duties  levied 
from  such  unfreemen  fleshers  attending  the  said  market, 
prior  to  the  year  1782,  is  specified  in  the  Table  No.  11  of 
process ; 

It  being  also  admitted  that  certain  alterations  were  made 
in  the  said  market-plaee  during  the  said  year,  and  that  a 
new  Table  of  Customs,  being  No.  12  of  process,  was  issued 
by  the  Magistrates  during  the  same  year ; 

Whether  during  the  year  1782  or  subsequent  thereto,  the 
Magistrates  of  Edinburgh  have  unwarrantably  and  wrong- 
fully raised  the  rates  of  Customs  or  duties  upon  the  un- 
freemen fleshers  selling  meat  in  the  market  of  Edin**- 
burgh,  and  to  what  extent ! 
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No.  IX. 

SeM  V.  Wilsfm  ^  Others,— 13th  June  1828. 

It  Mog  admitted  that  in  the  year  1823,  and  prior  to  the 
25th  day  of  April  in  the  said  year,  the  pursuer  brought 
into  the  town  of  Hamilton  100  bolls  of  barley  purchased 
beyond  the  limits  of  the  said  burgh,  for  the  purpose  of  being 
converted  into  malt,  and  used  in  the  brewery  of  the  pursuer, 

Whether  the  defender  wrongfully  exacted,  or  wrongfully 
caused  to  be  exacted  from  the  pursuer  the  sum  of 
£0  :  8  :  4,  or  any  part  thereof  as  Custom  upon  the  said 
100  bolls,  and  the  sum  of  «&13  :  8  :  5  of  expenses,  and 
£2j  15s.  sterling  as  dues  of  extract,  or  any  part  of  the 
«aid  sums,  to  the  loss,  injury,  and  damage  of  the  pursuer ! 

No.X. 

Bell  4-  Others  v.  Berry  ^  Brand,— ^h  March  1831. 

Whether,  from  the  29th  day  of  March  1826  to  the  29th  day 
of  March  1827,  the  defenders  wrongfully  exacted  and 
received  certain  sums  of  money  as  shore  dues  on  goods 
conveyed  in  the  ferry-boat  across  the  river  Tay,  at  the 
ferry  betwixt  Dundee  and  Newport,  and  Seamills,  in  the 
county  of  Fife,  or  either  of  the  said  places ! 

No.  XL 

MUeheU,  ^c.  v.  Toum  of  LinKihgwoy—^th  June  1820. 

Whether,  it  being  admitted  that  the  defenders  have  levied 
Custom  at  the  bridge  of  Linlithgow  on  horses,  cattle 
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oarts,  and  all  other  carriages  conveyiDg  merchandise,  and 
at  Torphichen  mill,  ford  or  bridge,  and  at  the  west  bridge, 
on  cattle  going  to  and  coming  from  Falkirk  Tryst,  the 
defenders  have  not  been  in  the  general  practice,  for  forty 
years  and  upwards,  prior  to  the  26th  day  of  January  1813, 
of  levying  Custom  upon  horses,  cattle,  carts,  and  all  other 
carriages  conveying  merchandise,  passing  the  river  Avon 
from  the  west  bridge  to  the  mouth  of  the  said  river ! 

Whether  the  defenders  have  not  been  in  the  general  prac- 
tice for  forty  years  and  upwards,  prior  to  the  26th  day  of 
January  1813,  of  levying  Custom  at  the  ford  of  Jinkabout, 
on  the  said  river  Avon ! 

Whether  the  said  defenders  have  not  been  in  the  general 
practice  of  levying  Custom,  for  forty  years  and  upwards, 
previous  to  the  26th  day  of  January  1813,  from  the  ten- 
ants and  others  residing  upon  the  estate  of  Kinneil,  the 
property  of  the  Duke  of  Hamilton,  passing  the  said  river 
Avon  at  the  ford  of  Jinkabout  I 


No.  XII. 

FairUjf  v.  GihsaUj  ^o. — l^h  January  1821. 

It  being  admitted  that  the  defenders  are  trustees  on  the 
turnpike  roads  in  the  county  of  Edinburgh,  and  that  on  the 
27th  day  of  March  1827,  the  pursuer  became  tacksman  of 
the  toll-bar  at  Whitehouse,  in  the  said  county,  for  the  period 
of  a  year  from  and  after  the  25th  day  of  May  1827,  in  terms 
of  a  lease  dated  the  day  of  ,  and  the  Articles 

of  Boup  therein  referred  to, 

Whether,  from  the  31st  day  of  August  to  the  12th  day  of 
December  1827,  or  during  any  part  of  the  said  pmod. 
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the  defenders  ivrongfully,  and  in  violation  of  the  agree- 
ment of  the  parties,  exacted  or  caused  to  be  exacted,  toD- 
dttties  at  one  or  both  of  two  check-bars  within  the  dis- 
trict of  Galder,  and  county  of  Edinburgh,  on  the  road 
leading  from  Edinburgh  to  Mid-Galder,  the  one  situate  to 
the  east  and  the  other  to  the  west  of  the  loan  immedi- 
ately to  the  east  of  Gorgie  Mills,  commonly  called  Gorgie 
Loan,  to  the  loss,  injury,  and  damage  of  the  pursuer ! 


No.  XIII. 
Moffiitraiei  cf  CampbeUown  v.  Oalbr0ath,—iM  JU^  1843. 

It  being  admitted  that  a  Boyal  Charter  was  granted  in 
the  year  1700,  conferring  certain  rights,  powers,  and  privi- 
leges upon  the  Magistrates  and  burgh  of  Campbeltown,  and 
in  particular  conferring  on  said  Magistrates  and  burgh  a 
right  of  harbour,  as  expressed  in  said  charter ; 

It  being  also  admitted  that  the  Magistrates  and  Council 
of  the  said  burgh  did,  at  different  times,  and  more  particu- 
larly in  November  1757)  September  1795,  and  September 
1799,  pass  certain  Acts  and  Minutes  of  Council  containing 
certain  schedules  or  tables  of  dues,  being  No.  6,  Jt  and  8  of 
process  ; ' 

And  it  being  further  admitted  that  the  defender  David 
Stewart  Galbreath,  is  proprietor  of  the  lands  of  Ballygreggan 
and  Dalintober  and  others,  on  which  the  quay  of  Dalintober 
has  been  built, 

1.  Whether  the  said  quay  of  Dalintober  is  situated  within 
the  limits  or  boundary  of  the  said  grant  of  harbour  in 
favour  of  the  Magistrates  and  burgh  of  Campbeltown ! 

2.  Whether  the  Magistrates  and  Town-Council  of  Camp- 
beltown, by  themselves  or  their  tacksmen  have,  under  the 

42 
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said  Charter,  and  in  virtue  of  the  said  Act  of  Cooncil, 
levied  the  various  duties,  taxes,  and  customs  set  forth  in 
the  said  schedules,  or  any  of  them,  upon  the  goods  enume- 
rated in  the  said  schedules,  or  some  of  them,  shipped  or 
landed  at  the  quay  of  Dalintober,  and  that  for  upwards  of 
forty  years,  prior  to  January  1840 ! 

3.  Whether  the  said  Magistrates  and  Town-Council  of 
Campbeltown,  by  themselves  or  their  tacksmen  have, 
under  the  said  Charter,  and  in  virtue  of  the  said  Acts  of 
Council,  levied  the  various  duties,  taxes,  and  customs  set 
forth  in  the  said  schedules,  or  any  of  them,  upon  the  goods 
enumerated  in  the  sud  schedules,  or  some  of  them, 
shipped  or  landed  at  the  quay  of  Campbdtown,  and  that 
for  upwards  of  forty  years  prior  to  Januaiy  1840 ! 


} 


PART  XXVII. 


\ 


PROPINQUITY  AND  SUCCESSION. 

Some  doubt  was  at  one  time  entertained  whether,  after  a 
verdict  of  a  Jury  on  a  brief  of  inquest,  it  was  competent  in 
a  reduction  of  the  service  to  remit  for  Jury  trial ;  AndenoUf 
12  Sh.  729,  where  additional  evidence  was  allowed  to  be 
taken  on  commission.  In  Gijbrd  v.  Gifbrd,  13  Sh.  1042, 
there  had  been  a  competition  of  brieves,  and  the  Court 
refused  to  admit  in  a  reduction  new  evidence  at  all,  unless 
some  peculiar  ground,  such  as  res  noviter  wnienSf  were  shewn 
for  it.  In  OffUen  of  State  v.  Alexander^  13  Sh.  1044,  where 
there  had  been  no  competition  of  brieves,  and  the  evidence 
was  documentary,  additional  proof  was  allowed  to  be  taken 
on  commission.  About  the  same  time  the  House  of  Lords, 
in  the  case  of  Watson  v.  Watson^  7  W.  &  S.  535,  where  two 
parties  had  served  and  raised  counter-actions  of  reduction 
of  each  other'^s  services,  remitted  to  frame  Issues  for  a  Jury 
to  try  the  question  of  propinquity  of  both  parties ;  Example 
No.  II.  Accordingly,  in  Anderson  v.  Wightony  Dec.  1843, 
the  Court  of  Session  held  a  remit  to  a  Jury  in  a  reduction 
of  a  service  to  be  competent,  although  in  the  circumstances, 
they  considered  it  more  expedient  to  take  it  on  commission. 
Subsequently  the  case  of  the  Officers  of  State  v.  M^Lean^ 
5  BelTs  Appeals,  60,  where  the  Court  of  Session  had  reduced 
a  service  on  the  evidence  which  had  been  before  the  inquests, 
went  to  the  House  of  Lords,  and  was  remitted  ^^  with  instruo- 
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tions  to  direct  the  following  Issue  to  be  tried  before  a  Jury, 
in  terms  of  the  Acts  of  Parliament  and  Act  of  Sederunt 
establishing  Trial  by  Jury  in  Scotland,  viz : — '  Whether  the 
appellant  Alexander  McLean,  is  nearest  and  lawful  heir  in 
general  to  Archibald  M'Lean,  road  contractor  in  Aberdeen, 
deceased  T  ^  In  the  subsequent  case  of  Woods  v.  Farrdl^ 
May  27, 1846,  and  March  2,  1847,  the  Court  followed  the 
course  pointed  out  by  the  House  of  Lords  in  the  case  of 
McLean,  and  sent  the  Issue,  Example  No.  I,  to  a  Jury. 

Questions  of  Legitimacy  may  be  sent  to  a  Jury,  as  in  BM 
V.  BMy  2  Murr.  130,  and  Example  No.  IX. 

In  a  reduction  of  a  service  of  teree,  the  pursuer  was 
ordered  to  stand  pursuer  of  the  Issue,  Example  No.  XI, 
the  onus  of  proof  being  on  him,  although  the  widow  admitted 
that  the  marriage  was  dissolved  within  year  and  day,  her 
allegation  being  that  a  living  child  had  been  bom  ;  PaafUm 
V.  Johmioney  June  13, 1840^ 

The  question  of  vitious  intromission  was  sent  to  a  Jury 
in  Kern  v.  Penman^  5  Murr.  143,  Example  No.  XII; 
and  in  Boswell  v.  Monipomerie,  14  Sh.  378,  681,  16  Sk 
385, 1086,  and  M^L.  &  Bobb,  136,  where  the  questbn  was. 
Whether  a  son  had  intromitted  with  his  father^s  pn^>erty  I 
the  House  of  Lords  held  that  it  was  a  proper  ease  for  trial 
by  Jury,  reversing  the  decision  of  the  Court  of  Session,  who, 
owing  chiefly  to  the  numerous  documents  in  process,  had 
viewed  it  as  ill  adapted  for  that  mode  of  proof.  The  Issue 
Nok  XIII,  was  then  prepared  for  trial.  In  Seath  v.  Taylaf% 
January  21,  1848,  Example  No.  XIV,  the  Court  sent  the 
question  to  a  Jury,  where  an  action  of  accounting  was  raised 
after  the  lapse  of  thirty  years,  the  plea  of  taciturnity  having 
been  repelled,  and  the  parties  being  at  issue  both  as  to  the 
amount  of  the  estate  and  the  nature  and  extent  of  the  repre- 
sentation incurred.  In  actions  against  a  husband  for  his 
deceased  wife^s  {^operty  or  share  of  the  goods  in  communion, 
such  Issues  as  Nos.  XV  and  XVI  may  arise. 
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EXAMPLES. 


No.  I. 


Woodk  v.  FarrM.'^llA  July  1846. 

Whether  the  pursuers  Mrs  Anne  Wood  or  Willox,  and 
Mrs  Elizabeth  Wood  or  Pope,  are  the  nearest  lawful 
heirs-portioners  of  Alexander  Wood  of  Woodbumden, 
deceased! 


No.  II. 


WaUon  V.  Wat9<m,—2XHh  January  1836. 

The  First  Division  of  the  Court  of  Session,  by  Interlo- 
cutor dated  the  17th  day  of  November  1835,  having  directed 
an  Issue  or  Issues  to  be  framed  to  try  the  propinquity  of 
the  parties  respectively  to  the  deceased  Alexander  Watson, 
town-clerk  of  Port-Glasgow, 

1.  Whether  the  defenders  Ann  and  Isobel  Watson  are 
related,  and  in  what  degree  of  propinquity  they  are 
related  to  the  deceased  Alexander  Watson,  sometime 
town-clerk  of  Port-Glasgow! 

2.  Whether  the  pursuer  Alexander  Watson,  weaver  in 
Houston,  is  related,  and  in  what  degree  of  propinquity 
he  is  related  to  Alexander  Watson,  town-clerk  of  Port- 
Glasgow  aforesaid ! 
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No,  III. 
JokntUms  y.  Goodinge^—Sth  July  1843. 

[Qoodioge  being  appointed  to  stand  pursuer  of  the  Issue, 

and  Johnstone  defender.] 

Whether  the  said  John  Henry  Gbodinge  otherwise  John- 
stone is  related,  and  in  what  degree  related  to  the 
Honourable  John  Johnstone,  jounger  brother  of  William 
first  Marquis  of  Annandale ! 


No,  IV. 

TraitU  v.  Tham9(m,—m  March  1844. 

It  being  admitted  that  the  late  George  Traill,  Ssquire  of 
Skaill,  in  Orkney,  and  surgeon  in  Crieff,  died  in  February 
1841,  unmarried  and  intestate. 

Whether  the  pursuers  Jane  Traill  or  Adams,  John  Traill, 
and  Thomas  Traill,  are  next  of  kin  of  the  deceased  George 
Traill,  Esquire! 

No.  V. 

Lyon$  v.  Lyon^—  l(h&  /ttfy  1845. 

It  being  admitted  that  the  deceased  William  Lyon,  smith 
in  Edinburgh,  executed  the  deed  of  settlement,  of  which 
No.  of  process  is  an  extract,  and  also  the  post-nuptial 
contract,  of  which  No.  is  an  extract,  and  that  he  had  a 
son  named  William  who  went  to  America, 
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Whether  the  pursuers  Mary  Anne  Lyon,  William  Lyon, 
and  Catherine  Lyon,  or  any  of  them,  are  the  lawful 
children  of  the  said  William  Lyon,  Junior,  son  of  the  said 
William  Lyon,  Senior,  smith  in  Edinburgh ! 


No.  VI. 

Livinffstania  Tmstees  {Creditors  of  the  deceased  James  DasoHf 
Church-OfficeTy  ffuntfy)  v.  Latoson  and  OtherSy — 

26ih  November  1845. 

Whether  the  defenders  are  the  next  of  kin  of  the  said 
James  Dason! 

No.  VII. 

Smithy  ^e.  v.  Thomsoriy—Tth  March  18S8. 

Whether  the  defender  is  not  the  lawful  son,  or  nearest  law- 
ful heir  of  the  late  John  Thomson,  who  resided  at  Bam- 
say  Cottage,  Maxwelltown,  Dumfries,  and  died  there  on 
the  8th  day  of  January  18S7  ? 

No.  VIIL 

JUiUery  ^e.  v.  Frasery—12th  May  1825. 

It  being  admitted  that  the  late  Simon  Fraser,  Esquire  of 
Dominica,  executed  a  will  or  testament,  dated  29th  May 
1842,  containing  the  following  clause  '^  Item  ^  &c. ;  and  it 
being  also  admitted  that  the  said  Simon  Fraser,  Esquire, 
died  on  the  2d  day  of  July  1802, 

Whether  the  pursuer  Mrs  Miller  was,  and  is  the  only  law- 
ful child  of  Mrs  Catherine  Fraser  or  Robertson,  wife  of 
Duncan  Robertson,  late  tacksman  of  Wellhouse  ? 
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Whether  the  said  Mrs  Catherine  Fraaer  or  Robertson  wu 
the  person  meant  and  intimated  by  the  testator  in  the 
aforesaid  bequest ! 

Whether  the  said  Mrs  Catherine  Eraser  or  Robertson 
survived  the  2d  day  of  July  1802? 

No.  IX. 
Narri$  v.  GiUhtitiU^—Viih  February  1841. 


Whether  the  pursuer  Ann  Crichton  Gilchrist  or  Norris,  is 
the  legitimate  daughter  of  the  late  James  Gilchrist, 
mason  in  Edinburgh,  the  lurother  of  the  defenders ! 


No.  X. 
SkwarfB  v.  OamphOFs  TruBU$$y'-^ih  Diomnk^r  1826. 

It  being  admitted  that  the  pursuer  Mrs  Stewart,  is  the 
daughter  of  Captain  John  Campbell,  B<Nreland,  sixth  son  of 
William  Campbell  of  Glenfalloch,  and  that  Miss  Ann 
Campbell  is  the  youngest  child  of  the  marriage  between  the 
said  Captain  John  CampbeU  and  Mrs  Janet  Butter,  now 
deceased, 

Whether  the  said  Miss  Ann  Campbell  was  bom  prior  to 
the  10th  day  of  the  month  of  November  1801 ! 

No.  XI. 
PiMon  V.  JohnBtane,—23d  Jum  1840. 

It  being  admitted  that  the  late  WiOiam  Paxton  was  in- 
feft  in  a  share,  or  one-half  of  the  twenty  shilling  land  of 
Bum, 
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Whether,  on  or  abont  the  2eth  day  of  July  1839,  the  de- 
fender, by  the  service  of  teroe,  of  which  No.  7  of  proceos 
is  an  extract,  was  wrongfully  served  and  cognosced  to  a 
terce  or  third  part  of  the  said  lands ! 


No.  XII. 

Kmm  4r  Co.  y.  P^ifTiafi,— 3^  Jufy  1829. 

It  being  admitted  that  the  late  Bobert  Penman  died  on 
the  1st  of  February  1828,  and  at  the  time  of  his  death,  the 
said  Bobert  Penman  was  indebted  to  the  pursuer  in  the 
sum  of  ^90 :  16 : 7,  contained  in  a  bill  dated  1st  October 
18279  And  the  sum  of  .^61 :  10 : 9,  contained  in  another 
bill  dated  28th  November  1827^  and  that  the  sums  con- 
tained in  said  biUs  have  not  since  been  paid. 

Whether,  subsequent  to  the  death  of  the  said  Bobert  Pen- 
man, the  defenders,  or  any  of  them,  vitiously  intromitted 
with  the  funds  and  e&cts  of  the  said  Bobert  Penman ! 


No.  XIIL 

Mantgomerie  v.  BoBweU^ — 3d  July  1839. 

It  being  admitted  that  the  pursuer  is  an  arresting  creditor 
of  Mr  Alexander  Boswell,  writer  to  the  signet,  and  that  the 
defender  is  eldest  son  and  heir  of  entail  of  the  late  Sir  Alex- 
ander Boswell,  Bart., 

1.  Whether,  at  the  time  of  his  death  on  27th  March  1822, 
the  said  Sir  Alexander  Boswell  was  indebted  to  the  said 
Mr  Alexander  Boswell  in  the  sum  of  £2J94 :  10 :  8,  or 
any  part  thereof!  and  Whether  the  defender  took  pos- 
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aetaon  of  all  or  any  part  of  the  unentailed  lands,  or 
intromitted  with  the  rents  or  produce  thereof,  or  intro- 
mitted  with  the  moveable  property  of  his  father,  and 
thereby  has  incurred  a  passive  title,  and  is  indebted  and 
resting-owing  to  the  said  Mr  Alexander  Boswell  in  the 
said  sum,  or  any  part  thereof,  with  interest  thereon ! 

2.  Whether,  by  the  writing  No.  83  of  process,  dated  8th 
August  1828,  the  defender  agreed  or  undertook  to  pay  to 
the  said  Alexander  Boswell  a  composition  of  8s.  in  the 
pound  on  the  said  debt  of  the  late  Sir  Alexander  Bos- 
well !  and  Whether  the  defender  is  indebted  and  resting- 
owing  to  the  said  Alexander  Boswell  in  the  sum  of 
^1,117 :  16 : 3,  as  the  said  composition,  or  any  part 
thereof,  with  interest  thereon ! 

3.  Whether  the  said  Mr  Alexander  Boswell,  during  the 
years  1822, 1823,  and  1824,  or  any  of  them,  executed  for 
the  defender  all  or  any  of  the  business  charged  for,  or 
advanced  all  or  any  of  the  sums  of  money  stated  in  the 
accounts  Nos.  687,  688,  689,  690,  691,  692,  and  693  of 
process!  and  Whether  the  defender  is  indebted  and 
resting-owing  to  the  said  Alexander  Boswell  in  the  sum 
of  £230 :  4 :  6,  or  any  part  thereof,  with  interest  thereon, 
in  payment  or  satisfaction  of  the  said  account ! 


No.  XIV. 

S^aih  V.  Taylors,— 14th  July  1847. 

It  being  admitted  that  the  deceased  James  Taylor  died 
in  the  month  of  October  1812,  and  that  the  deceased  Robert 
Taylor,  the  father  of  the  defenders,  was  his  only  surviving 
son,  and  the  pursuer^s  late  wife  Ann  Taylor,  and  Margaret 
Taylor  now  Foote,  were  his  only  surviving  daughters ; 
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It  being  also  admitted  that  the  said  James  Taylor  ex- 
ecuted the  dispositioii  and  settlement  No.  5  of  prooess,  bear- 
ing date  the  11th  day  of  April  1808,  and  that  the  defenders 
represent  the  said  Robert  Taylor, 

Whether  the  said  deceased  James  Taylor  was,  at  the  pmod 
of  his  death,  possessed  of  moveable  means  and  estate  to 
the  extent  of  £3fiO0^  or  thereabouts !  and  Whether,  on 
the  death  of  the  said  James  Taylor,  the  said  dec^fetsed 
Robert  Taylor,  without  confirmation  or  other  legal  pro- 
cess, took  possession  of,  and  intromitted  with  the  said 
whole  moyeable  estate !  and  Whether  the  defenders,  as 
representing  the  said  deceased  Robert  Taylor,  are  in. 
debted  and  resting-owing  to  the  pursuer  in  the  sum  of 
^500,  provided  to  his  wife  in  the  said  settlement,  and 
interest  thereof,  or  any  part  thereof;  and  in  the  sum  of 
^666 :  13  : 4,  and  interest,  or  any  part  thereof,  in  respect 
of  his  share  of  the  remainder  of  the  estate  of  the  said 
deceased  James  Taylor ! 


No.  XV. 
Wylie  V.  Machm,—6th  February  1846. 

It  being  admitted  that  the  late  James  Wylie  of  Gkdlow- 
berry  had  a  sister  married  to  the  late  James  Mackie  of 
Fullwood  ;  that  she  died  on  the  27th  January,  in  the  year 
1833,  without  issue,  and  that  her  husband,  the  said  James 
Mackie,  died  in  January  1838 ; 

It  being  further  admitted  that  the  pursuer  is  the  relict 
of,  and  lias  obtained  a  decree-dative  as  executrix  qua  relict 
of  the  said  James  Wylie,  also  now  deceased ;  and  that  the 
defenders,  as  raisers  of  the  present  process  of  multiplepoind- 
ing,  are  executors  of,  and  have  intromitted  with  the  estate 
and  effects  of  the  said  James  Mackie, 
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Whether  the  defendera  are  indebted  and  reeting-owing  to 
the  panmer  in  the  sum  of  J^OOO,  or  any  part  thereof,  as 
the  ahare  of  the  goods  in  oommnnion  between  the  said 
James  Mackie  and  his  wife  at  the  time  of  her  death, 
belonging  to  the  said  James  Wylie,  Mrs  Mackie^s  brother, 
and  now  to  the  pursuer,  as  his  executrix,  with  interest 
flnom  the  27th  day  of  January  1833  till  payment ! 

Or, 

Whether  the  promissory-note.  No.  8  of  process,  dated  16th 
February  1838,  for  Uie  sum  of  ^450,  payable  one  day 
after  date,  was  granted  to  the  pursuer  by  the  said  James 
Maokie,  in  consideration  and  satisfaction,  in  whole  or  in 
part,  of  the  claim  competent  against  him  in  respect  of  the 
said  goods  in  communion !    And 

Whether  the  pursuer,  in  terms  and  by  virtue  of  an  interim 
decree  pronounced  in  the  conjoined  processes,  and  dated 
13th  June  1844,  has  receiyed  payment  of  the  said  sum  of 
£i50^  contained  in  the  said  promissory-note,  with  bank 
interest  thereon,  in  whole  or  in  part ! 

No.  XVI. 

ffaiff  V.  WaUer,—12th  June  1844. 

It  being  admitted  that  the  defender  was  married  to  the 
late  Mrs  Janet  Haig  or  Walker  in  August  1817,  and  that 
on  entering  into  the  said  marriage  the  defender  renounced, 
by  an  ante-nuptial  contract.  No.  21  of  process,  all  daim  to 
the  property  of  his  said  wife. 

Whether  the  deceased  Mrs  Walker,  at  the  period  of  her 
death  in  February  1838,  was  possessed  of  the  sum  of 
J?800  sterling,  or  of  property  to  that  amount  or  value,  or 
part  thereof!  and  Whether  the  defender  obtained  pos- 
session of  the  same,  and  is  resting-owing  the  same  to  the 
pursuer ! 


PART    XXVIII. 

MISCELLANEOUS  EXAMPLES. 

The  first  nine  of  the  annexed  Examples  are  Issues  regard- 
ing particular  facts,  which  have  been  sent  for  ascertainment 
by  a  Jury  in  the  course  of  a  cause.  To  use  the  words  of 
the  Lord  Justice-Clerk  in  the  case  of  Anderson  v.  Wighton^ 
December  20, 1843,  '*  the  Court,  as  a  part  of  the  ordinary 
administration  of  the  Court  of  Session,  have  full  and  unlimit- 
ed power,  in  all  cases  before  them^  to  send  such  Issues  to  be 
tried,  the  answers  to  which  they  think  niay  aid  and  form  a 
satisfactory  ground  for  their  own  ultimate  judgment  in  the 
cause.'"  Thus,  in  an  action  by  the  Marquis  of  Queensberry 
against  the  executors  of  the  late  Marquis,  for  granting  a 
lease  in  violation  of  the  prohibitions,  a  remit  was  made  to 
the  Jury  Court  to  try  an  Issue,  Whether  the  deceased 
Marquis  had  been  lucratus  or  not  by  the  violation !  Marquis 
of  Queensberry,  7  Sh.  765.  In  Balfour  v.  Lyle,  10  Sh.  854 ; 
11  Sh.  806  and  2  Sh.  and  M'L.  1,  the  Issue  No.  I  was  sent 
to  trial,  to  ascertain  whether  the  defender  knew  of  a  sub- 
tack  of  certain  lands,  when  he  acquired  them.  In  Spence  v. 
ffawden^  2  Murr.  167)  where  an  interdict  was  sought  against 
admitting  the  defender  as  a  member  of  the  Incorporation  of 
Oddsmiths,  the  Issue  No.  II  was  sent  to  trial.  The  case 
of  Cleland  v.  Weird's  JRepresentativeSy  March  10, 1848,  was  an 
accounting,  and  an  Issue  animadverted  on  in  the  House  of 
Lords,  vide  eupra^  p.  272-3,  having  gone  to  trial  as  to 
wrongful  keeping  possession  of  property  for  a  certain  time, 
the  Jury  returned  a  special  verdict,  finding  certain  facts, 
which  the  Court  applied  as  aifecting  the  accounting. 
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In  actions  of  proving  the  tenor,  as  in  HarUj^^  1  Murr.  296, 
and  FinMajf  y.  Findlay^  Example  No.  Y,  an  Issue  may  be 
directed,  although  in  Daw  v.  Hmuhnan  it  was  truly  observed 
that  these  are  more  frequently  cases  for  the  Court.  Some^ 
times  the  Court  remits  to  a  Jury  to  determine  the  genuine- 
ness of  a  document  founded  on  by  one  of  the  parties,  as  in 
Froier  v.  Fatties  Tnutee$,  March  9,  1847,  and  Examples 
No.  VI  and  VII ;  and  in  the  noted  case  of  Buekan  v.  Harpery 
6  Sh.  865 ;  5  W.  and  S.  785  ;  10  Sh.  486,  838,  the  House 
of  Lords  remitted  to  try  by  a  Jury  the  identity  of  the  letter 
produced,  with  the  one  referred  to  in  the  will  as  signed  of  the 
same  date ;  and  the  Issue,  Example  No.  VIII,  was  prepared. 

These  remits  approach  in  form  very  nearly  to  the  Issues 
sent  to  be  tried  by  Courts  of  Equity  in  England,  and  which 
were  kept  in  view  at  the  institution  of  Jury  Trial  in  Soot- 
land. — Adam  on  J.  Tr.  Pref.  p.  viii.  Sometimes  they  were 
stated  in  short  general  questions,  as  in  the  case  referred  to  by 
the  Lord  Chief-Commissioner,  Lard  Bute  v.  Grindalj  1  Term. 
Hep.  338, — Whether  the  defendant  was  liable  to  be  rated  to 
the  relief  of  the  poor  in  respect  of  certain  lands,  &c.  defined  in 
the  Issue  f — ^but  more  frequently  in  the  form  of  a  wager,  of 
which  examples  are  given  in  Tidd^s  Practical  Forms,  p.  241, 
and  Chitty^s  Forms,  285.  This  feigned  Issue  is  best  ex- 
plained in  the  words  of  Blackstone : — ^*  If  any  matter  of 
fact  is  strongly  controverted,  this  Court  is  so  sensible  of 
the  deficiency  of  trial  by  written  depositions  that  it  will 
not  bind  the  parties  thereby,  but  usually  directs  the  matter 
to  be  tried  by  Jury ;  especially  such  important  facts  as  the 
validity  of  a  will;  or  whether  A  is  the  heir-at-law  to  B ;  or 
the  existence  of  a  modus  decimandij  or  real  and  immemorial 
composition  for  tithes.  But  as  no  Jury  can  be  summoned  to 
attend  this  Court,  the  fact  is  usually  directed  to  be  tried  at 
the  bar  of  the  Court  of  Eing'*s  Bench,  or  at  the  Assizes,  upon 
a  feigned  Issue.  For  (in  order  to  bring  it  there,  and  have 
the  point  in  dispute  and  that  only  put  in  Issue)  an  action  is 
feigned  to  be  brought,  wherein  the  pretended  plaintiff  declares 
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that  he  laid  a  wager  of  ^5  with  the  defendant  that  A  was 

heir-at-law  to  B,  and  then  avers  that  he  is  so,  and  brings  his 

action  for  the  ^5.   The  defendant  allows  the  wager, but  avers 

that  A  is  not  the  heir  to  B ;  and  thereupon  that  Issue  is  joined, 

which  is  directed  out  of  Ghanoeryto  be  tried  ;  and  thus  the 

verdict  of  the  Jurors-at-Law  determines  the  fact  in  the 

Court  of  Equity.      These  feigned  Issues  seem  borrowed 

from  the  Sponrio  Judicialia  of  the  Bomans,  and  are  also 

frequently  used  in  the  Courts  of  Law,  by  consent  of  the  par* 

ties,  to  determine  some  disputed  right  without  the  formality 

of  pleading,  and  thereby  to  save  much  time  and  expense  in 

the  decision  of  a  cause  C^  3  Black.  Comm.  452-3.    The  19th 

section  of  the  Act  8  and  9  Vict.  c.  109,  substitutes  for  the 

feigned  Issue  a  simple  form  of  writ  for  trying  questions  of 

fact.     When  damages  are  found  due,  and  the  amount  is 

disputed,  a  ^'  writ  of  enquiry^  is  directed  to  the  Sheriff, 

who  sits  as  Judge,  and  tries  by  a  Jury,  subject  to  nearly 

the  same  laws  and  conditions  as  the  Trial  by  Jury  at  nisi 

prim,  what  damages  the  plaintiff  has  sustained.    Stewards 

Blaokstone,  III.  452-3,  and  App.  No.  II,  §  12. 

The  remaining  Examples  X  to  XVI,  are  miscellaneous 
questions  of  resting-owing,  arising  out  of  various  special 
circumstances  or  situations  of  parties,  where  the  enquiry  has 
appeared  to  the  Court  appropriate  for  investigation  by  a 
Jury.  Reference  may  also  be  made  to  the  Issue  in  Tw^hr 
v.  (knwMrcial  Bank^  M^F.  J.  B*  62,  where  a  daim  was  made 
for  a  reward  offered  on  the  apprehension  and  conviction  of 
robbeit. 

EXAMPLES. 

No.  I. 

Bal/our  v.  Lyle,—28th  February  1832. 

Whether  or  not  Archibald  Lyle  defender,  when  he  accepted 
a  renunciation  by  George  Graham  of  the  lease  of  the 
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lands  of  Dmm,  knew  the  fact  of  ihe  tmwfeieiiee  and 
asognation  of  one  hundred  poondB  due  under  the  sab-tack 
of  theae  lands  to  Robert  Balfour,  pursuer  ? 

No.  II. 
Sjmiee  v.  ffow€len,—12th  July  1819. 

Whether  John  Spence  the  charger,  served  an  apprenticeship 
to  his  father  as  a  goldsmith,  for  the  period  of  seven  years 
from  and  after  the  19th  May  1804,  in  terms  of  the  regu- 
lations of  the  incorporation  of  goldsmiths ! 

No.  III. 
ElKai  V.  Wiban^—lst  December  1831. 

It  being  admitted  that  the  pursuer  and  defender  were,  at 
9th  July  1829,  pro  indiviio  proprietors  of  a  mill  in  the  town 
of  Hawick,  with  the  carding,  spinning,  and  other  machinery 
therein, 

Whether,  after  the  said  9th  July  1829,  and  in  the  course  of 
July  or  August  of  that  year,  the  defender  agreed  that 
each  party  should  possess  separately  one-half  of  the 
machinery  in  the  said  mill,  with  the  exception  of  the 
carder  for  country  wool,  and  that  said  agreement  was  to 
have  effect  from  the  said  9th  day  of  July  1829,  or  from 
what  other  date ! 

No.  IV. 

Findiay,  S^e.  v.  i^iiM0agrs,--24^  February  1841. 

Whether,  on  or  about  the  month  of  November  1829,  or  on 
or  about  the  month  of  November  1830,  the  defender 
John  Findlay,  granted  to  his  brother  the  late  James 

Findlay,  a  bill  of  exchange  for  the  sum  of  ^1,000 ! 

• 

Whether,  from  the  day  of  November  1834  to  the  9th 

day  of  February  1835,  or  during  any  part  of  the  said 
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period,  the  said  James  was  in  a  state  of  imbecility,  and 
incapable  of  transacting  business  during  the  said  period  I 
and  Whether  the  defenders,  or  either  of  them,  during  the 
period  last  aforesaid,  or  after  the  death  of  the  said  James, 
did  fraudulently  abstract  the  said  bill  from  the  custody  or 
repositories  of  the  said  James,  or  did  fraudulently  obtain 
possession  of  and  destroy  the  same  I 

No.  V. 

Bry9on  v.  Chalmers^ — Itt  February  1834. 

Whether  the  name  of  William  Crawford,  inserted  and  sub- 
scribed to  the  letter  No.  2  of  process,  are  the  true  and 
genuine  subscription  and  proper  handwriting  of  the  late 
William  Crawford,  feuar  in  Lochee  \ 

Whether  the  words  "  I  agree  to  the  above,'"  at  the  bottom 
of  the  said  letter,  are  holograph  of  the  said  William 
Crawford  ? 


No.  VI. 
Eraser's  Trustees  v.  Pattie's  Trustees,— 29th  May  1846. 

Whether  the  name  P.  Pattie,  bearing  to  be  adhibited  as  a 
signature  to  the  document  in  process  No.  181,  is  the 
genuine  signature  of  the  late  Peter  Pattie  i 


No.  VII. 
Buehan  v.  Harper, — Sth  December  1831. 

It  being  admitted  that  the  late  Margaret  Mathieson,  on 

the  15th  of  May  1826,  executed  a  latter  will,  constituting 

43 
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ihe  defender  her  BoIe  executor,  containing  the  following 
claiue,  viz. — "  Subject,^  &c. 

Whether  the  letter  bearing  date  Edinburgh,  15th  day  of 
May  1826,  No.  30  of  process,  and  purporting  to  be  a 
letter  from  the  said  Margaret  Mathieson  to  James  Harper, 
Esquire,  and  by  which  the  said  James  Harper  is  directed 
to  pay  WiUiam  Inglis,  Esquire,  W.S.  or  his  heirs,  ^1000 
sterling,  and  to  Miss  Anne  Buchan  the  sum  of  ^300 
sterling,  was  signed  by  the  said  Margaret  Mathieson  on 
that  day,  and  is  the  letter  referred  to  by  the  will  of  the 
said  Margaret  Mathieson ! 


No.  VIII. 
LiddM,  ^c.  Y.  Mimcur,—9th  Jufy  1844. 

It  being  admitted  that  the  pursuers  are  the  Trustees  of 
the  deceased  Bichard  Young, 

Whether,  on  or  about  the  4th  and  5th  days  of  May  1843, 
the  defender  wrongously  took  possession  and  carried  off 
from  the  brewery  belonging  to  the  said  trust  estate, 
situated  in  the  South  Back  of  Canongate,  certain  copper 
boilers  and  copper  pipes,  the  property  of  the  said  Trua- 
tees! 

Or 

Whether  the  defender  obtained  possession  of  the  said  effects 
as  purchased  from  Bobert  Gramond  Young,  one  of  the 
said  Trustees,  and  then  ostensibly  in  possession  of  the 
same,  and  ostensibly  acting  as  factor  for  the  said  Trus- 
voes  • 
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No.  IX. 

Gibson  v.  PoUok,—19th  JtUy  1848. 

[Issue  in  the  process  of  M.  P.  A.  Graham,  in  which  J. 
Qibson  stands  as  pursuer,  and  A.  Pollok,  Jun.  as  defender.] 

It  being  admitted  that  at  the  Caledonian  Coursing  Meet- 
ing, held  near  Lanark  in  March  1845,  a  picture  by  Mr 
Bichard  Ansdell,  which  forms  the  subject  in  medio  in  the 
said  process,  was  run  for  as  a  prize ;  and  it  being  also  ad- 
mitted that  the  said  prize  was  won  by  a  greyhound  of  the 
name  of  Violet, 

Whether  the  said  prize  was  run  for  and  won  by  the  said 
greyhound  Violet  on  behalf  of  the  pursuer  t 


No.X. 

DougaU  v.  The  Bmfrewehire  Banking  Co. — 
2Qth  January  1830. 

It  being  admitted  that  the  pursuers  are  representatives 
of  the  late  Captain  James  Dougall  of  Gourock, 

Whether,  on  or  about  the  28th  day  of  July  1827,  there  was  in 
the  bank  of  the  defenders  at  Gourock,  on  deposit-account, 
the  sum  of  ^900,  the  property  of  the  late  Captain  James 
Dougall!  and  Whether  the  defenders  are  indebted  and 
resting-owing  the  pursuers  in  the  said  sum  of  ^900! 


No.  XL 
Wikone  v.  Wihon8,—19th  Fehmafy  1836. 

Whether,  on  or  about  the  31st  day  of  May  1831,  the  de- 
fenders, or  any  of  them,  without  the  knowledge  and  con- 
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sent  of  the  late  William  Wilaon,  wrongfully  uplifted  all 
or  any  of  the  sums  contained  in  the  schedule  hereunto 
annexed,  belonging  to  the  said  William  Wilson,  and 
thereafter  wrongfully  appropriated  all  or  any  of  the  said 
sums  to  themselves,  or  any  of  them,  and  are  indebted  and 
resting-owing  to  the  pursuers,  or  any  of  them,  in  all  or  any 
of  the  said  sums  or  sum  of  money  ? 


No.  XII. 

Carffilb  V.  Muir,—2l8t  February  1837. 

It  being  found  by  the  Second  Division  of  the  Court  of 
Session  that  the  pursuers  are  pro  indiviso  superiors  of  a 
certain  portion  of  land  at  Portobello,  in  the  county  of  Edin- 
burgh, and  of  a  mill  erected  thereon,  and  that  the  late 
James  Smith,  merchant  in  Leith,  was  vassal  in  the  said 
property ; 

And  it  being  admitted  that  by  two  deeds  of  disposition, 
dated  18th  December  1831  and  30th  July  1832,  Nos.  20 
and  21  of  process,  the  said  James  Smith  conveyed  his  said 
propei*ty  to  the  defenders,  as  trustees  for  his  creditors,  and 
that  the  instrument  of  sasine,  No.  22  of  process,  is  an  in- 
strument taken  by  the  defenders  in  virtue  of  the  precept  of 
sasine  in  the  said  deed  of  disposition  of  30th  July  1832, 

Whether,  in  virtue  of  the  said  deeds,  or  either  of  them,  the 
defender  was  in  possession  of  the  said  property  during 
the  years  1831,  1832,  1833,  1834,  1835,  and  1836,  or 
any  of  them  I  and  Whether  the  defender  is  indebted  and 
resting-owing  to  the  pursuers  in  the  sum  of  <f  110  sterling, 
or  any  part  therof,  as  the  feu-duty  of  the  said  property 
for  the  said  years  or  any  of  them,  and  the  sum  of  ^22 
sterling,  or  any  part  thereof,  as  the  sum  due  to  the  supe- 
riors for  the  duty  of  a  singular  successor  i 
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No.  XIII. 

King  y.  Hamltony — 2Sih  Januaty  1837. 

Whether,  on  or  about  the  19th  day  of  January  1836^  the 
suspender  became  purchaser  at  a  public  roup  of  certain 
tenements  exposed  to  sale  by  the  charger,  and  became 
bound  to  find  caution  for  the  price  under  a  penalty  of 
^200 !  and  Whether  the  suspender  failed  to  find  caution 
in  terms  of  the  articles  of  the  said  roup,  to  the  damage  of 
the  charger!  and  Whether  the  suspender  is  indebted  and 
resting-owing  to  the  charger  in  the  said  sum,  or  any  part 
thereof,  with  interest  thereon  ? 


No.  XIV. 

BM  V.  BeU,—Vith  July  1841. 

Whether,  on  or  about  the  days  of  January  or  February 
1834,  the  defender  promised  and  agreed  to  convey  to  the 
pursuer  a  piece  of  ground,  extending  to  about  18  poles  12 
yards  and  4 feet, at  Broughty  Ferry?  and  Whether  during 
the  summer  1834,  on  the  faith  of  the  said  promise,  the 
pursuer  erected  a  house  on  the  said  ground  and  expended 
on  the  same  the  sum  of  «£^270,  or  part  thereof,  and  Whether 
the  defender  is  indebted  and  resting-owing  to  the  pursuer 
in  the  said  sum  of  £2JQ  or  any  part  thereof,  with  inte- 
rest thereon ! 

Whether  the  defender  homologated  or  acquiesced  in  the 
said  expenditure  by  the  pursuer,  and  is  indebted  and 
resting-owing  to  the  pursuer  in  the  said  sum,  or  any  part 
thereof,  with  interest  thereon  I 
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No.  XV. 

Dougall  v.  ManhaU^—^dih  Jmmary  1883. 

Whether  the  defender  Robert  Marshall  fraudulently  acted 
in  concert  with  his  brother  John  Marshall,  so  as  to  do- 
ceive  the  pursuer  and  his  constituents,  or  any  of  th^m 
into  the  belief  that  the  said  John  was  proprietor  of  a  piece 
of  ground  in  the  viUage  of  Dunning,  with  the  houses  and 
buildings  thereon,  and  thereby  induced  the  pursuer  and 
his  constituents,  or  any  of  them,  to  pay  or  advance  to  the 
said  John  all  or  any  of  the  sums  of  money  stated  in  the 
schedule  hereunto  annexed,  or  any  part  thereof!  and 
Whether  the  said  Bobert  Marshall  is  indebted  and  rest- 
ing-owing  to  the  pursuer  or  his  constituents  in  all  or  any 
of  the  said  sums  of  money,  or  any  part  thereof! 

No.  XVI. 
Yintng  y.  BaiUie,—17ih  June  1835. 

Whether,  on  or  about  the  4th  day  of  July  1825,  the  defender 
James  Baillie  carried  away,  or  caused  to  be  carried  away 
from  the  Omoa  Iron  Works  a  quantity  of  cast-iron  rails 
the  property  of  the  pursuer  and  in  his  lawful  possession ! 
and  Whether  the  defender  is  indebted  and  resting-owing 
to  the  pursuer  in  the  sum  of  ^84  sterling,  or  any  part 
thereof,  with  interest  thereon,  as  the  value  of  the  said 
railing ! 
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